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Appellate  Court 


OF  THE 


STATE  OF  INDIANA, 
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TERM,  1907,  IN  THE  NINETY-FIRST  YEAR 

OF  THE  STATE. 


Merchants  National  Bank  v.  McClellan, 
Guardian. 

[No.  5,856.    Filed  April  3,  1007.] 

1.  Pleading. — Complaint, — Decedents'  Estates, — Debts, — Widows' 
AUotoance. — An  allegation  in  a  complaint  ttiat  a  decedent's  estate 
is  not  in  debt,  or  that  '*there  Is  no  existing  indebtedness"  thereon, 
or  that  decedent's  "debts  and  funeral  expenses  have  been  paid," 
does  not  signify  that  the  widow's  allowance  of  $500  is  paid,  since 
it  is  not  a  "debt'*  against  such  estate,    p.  4. 

2.  Descent  and  Distribittion. — Widow. — Child, — ^The  husband's 
estate  belongs  equally  to  the  widow  and  only  child,    p.  4. 

:{.  PiJEADiNo. — Complaint, — Decedents*  Estates, — Money  Due  to, — 
Collection  without  Administration. — ^A  complaint  by  the  guardian 
of  an  only  child,  showing  that  the  child's  father  died  leaving  a 
widow  and  such  child  and  leaving  $1,200  in  defendant  bank ;  that 
no  debts  are  outstanding  against  the  estate,  and  that  no  adminis- 
tration was  had,  shows  a  cause  of  action 'In  some  amount  though 
It  does  not  show  a  disposition  of  the  widow's  allowance  of  $500.  p.  4. 

1.  Appeal. — Tt^al, — Interrogatories, — ycic  Trial, — Same  Questions, 
— Where  the  court's  rulings  on  the  answers  to  the  interrogatories 
to  the  Jury  and  the  motion  for  a  now  trial  present  the  same  ques- 
tions, they  will  be  considered  together,    p.  5. 

Ti.  Trial. — Verdict. — Qcneral, — Ans^rcrs  to  Interrogatories, — Con- 
flict,— Where  the  answers  to  the  interrogatories  to  the  jury  are 
in  conflict,  they  nullify  each  other,  and  have  no  effect  on  the  gen- 
eral verdict,    p.  5. 

6.  Same. — Answers  to  Interrogatories, — Decedents*  Estates, — Debts, 
— An  answer  to  an  Interrogatory  to  the  jury  that  before  this  suit 
was  commenced  all  debts  owing  by  decedent  at  the  time  of  his 
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death  were  paid,  sufficiently  shows  that  no  liability,  whether  in- 
curred before  or  after  death,  existed  against  his  estate,    p.  5. 

7.  Tbial. — Failure  of  Evidence. — Admissions  in  Answers. — When 
Available. — Where  an  answer  consists  of  the  general  denial  and 
also  paragraphs  in  confession  and  avoidance,  the  plaintiff  must 
prove  all  of  the  allegations  of  his  complaint,  and  he  can  not  rely 
upon  confessions  in  such  answers  to  establish  his  case.    p.  5. 

8.  Pleading. — Answers. — Denial  and  Confession  and  Avoidance. — 
An  answer  cannot  be  both  a  denial  and  a  confession  and  avoid- 
ance,   p.  6. 

9.  Same. — Answers. — Admissions. — Admissions  made  In  one  para- 
graph of  answer  can  be  considered  only  in  reference  to  such  para- 
graph,   p.  6. 

10.  Decedents'  Estates. — Failure  to  Administer. — Action  hp  Heirs 
to  Recover  Assets. — In  an  action  to  recover  the  assets  of  a  de- 
cedent's estate,  there  being  no  debts  against  such  estate,  proof 
that  there  was  no  administration  is  necessary  in  order  to  sustain 
a  recovery,    p.  7. 

From  Delaware  Circuit  Court ;  Joseph  O.  Leffler,  Judge. 

Action  by  Harry  J.  McClellan,  as  guardian  of  Harvey 
Rhoades,  a  person  of  unsound  mind,  against  the  Merchants 
National  Bank.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

liollin  Warner,  W.  A.  Thompson  and  W.  E.  Thompson, 
for  appellant. 

Charles  A.  McOonagle,  J.  Monroe  Fitch,  Edward  M.  White 
and  William  F.  White,  for  appellee. 

Myers,  C.  J. — ^Action  by  appellee  to  recover  money  de- 
posited in  appellant  bank.  The  complaint  was  in  three 
paragraphs,  to  each  of  which  a  demurrer  was  overruled. 
Appellant  answered  in  four  paragraphs;  the  first  being  in 
denial,  and  to  the  third  a  demurrer  was  sustained.  Appellee 
replied  in  two  paragraphs  to  the  second  and  fourth  para- 
graphs of  answer.  Trial  by  jury  and  verdict  for  appellee, 
and  with  the  general  verdict  the  jury  returned  answers  to 
interrogatories.  Over  appellant's  motion  for  judgment  on 
the  answers,  and  its  motion  for  a  new  trial,  judgment  was 
rendered  on  the  verdict. 
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The  first  paragraph  avers,  in  substance,  that  appellee  was 
guardian  of  Harvey  Rhoades,  a  person  of  unsound  mind; 
that  said  Harvey  is  the  son  of  Fidelles  Rhoades,  who  died 
intestate,  in  1901,  and  prior  to  this  action,  leaving  as  his 
sole  and  only  heirs  at  law  Phoebe  Rhoades,  his  widow,  and  his 
son,  Harvey;  **that  the  estate  of  said  Fidelles  Rhoades  was 
never  administered  upon,  and  there  is  no  existing  indebted- 
ness or  unpaid  claims  against  the  same;"  that,  at  the  time 
of  the  death  of  his  father,  Harvey  was,  and  for  a  long  time 
prior  thereto  had  been,  and  still  is,  of  unsound  mind  and  in- 
capable of  managing  his  own  estate;  that  no  guardian  was 
ever  appointed  until  the  appointment  of  this  appellee  in 
1904;  that  Fidelles  Rhoades  on  January  8,  1901,  deposited 
with  appellant  $1,200,  no  part  of  which  was  withdrawn  by 
him  during  his  lifetime,  and  which  sum  was  owing  to  him 
by  appellant  at  the  time  of  his  death ;  that  the  same  is  a  part 
of  the  estate  of  said  Fidelles,  and  at  his  death  became  and 
is  now  the  property  of  said  Phoebe  and  Harvey  Rhoades,  and 
that  no  part  of  the  same  has  ever  been  received  by  said 
Harvey  or  his  said  guardian  for  him ;  that  one-half  of  said 
sum  belongs  to  said  Harvey,  who,  by  his  guardian,  demanded 
payment  thereof,  which  was  refused. 

The  second  and  third  paragraphs  aver  practically  the 
same  facts  as  are  averred  in  the  first,  except  in  some  particu- 
lars in  greater  detail.  In  each  of  these  paragraphs  it  is 
averred  **that  no  administration  was  ever  had  on  the  estate 
of  said  Fidelles  Rhoades,  and  that  all  his  debts  and  funeral 
expenses  have  long  since  been  fully  paid  and  satisfied."  In 
the  third  it  is  averred  that  Fidelles  left  a  personal  estate  of 
$2,500,  of  which  said  $1,200  so  deposited  with  appellant  con- 
stituted a  part. 

I.  The  first  error  questions  the  action  of  the  court  in 
overrruling  appellant's  demurrer  to  each  paragraph  of  the 
complaint. 

It  is  ar^ed  tb^t  neither  para^aph  of  the  complaint  Iq 
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suflScient,  because  of  a  failure  to  aver  that  the  widow  has 
been  paid  her  statutory  allowance  of  $500,  or  that 

1.  she  had  waived  it.  The  widow's  statutory  allowance 
of  $500  is  not  a  debt  against  the  estate,  and  an  aver- 
ment that  the  estate  is  not  in  debt,  or  that  * 'there  is  no 
existing  indebtedness,"  or  **that  his  debts  and  funeral  ex- 
penses have  been  fully  paid,"  would  not  be  the  equivalent 
of  an  averment  that  the  widow's  statutory  allowance  has 
been  paid,  or  the  estate  released  from  its  payment.  Schneider 
v.  Piessner  (1876),  54  Ind.  524;  Brown  v.  CritcheU  (1887), 
110  Ind.  31,  39;  Bratney  v.  Curry  (1870),  33  Ind.  399  ^ 
Whisnand  v.  Fee  (1898),  21  Ind.  App.  270. 

Neither  paragraph  of  the  complaint  expressly  avers  that 

the  widow  of  Pidelles  Rhoades  is  living,  but  it  is  averred 

that  she  was  living  at  the  time  of  Fidelles's  death 

2.  in  1901.     This  action  was  brought  in  1904.     There 
being  no  other  heirs,  the  statute,    at   the    death   of 

Fidelles  Rhoades,  divided  the  money  in  question  equally  be- 
tween the  widow  and  son,  and  it  is  for  the  son's  interest  thus 
determined  that  this  action  is  brought.  If  the  inferences 
could  be  indulged,  from  the  facts  pleaded,  that  the  widow 
was  living  when  this   action   was   commenced,    and 

3.  that  her  statutory  allowance  was  still  unpaid,  how- 
ever, as  against  the  facts,  that  there  is  $1,200  due 

from  appellant  belonging  to  the  estate,  that  the  only 
heirs  are  the  widow  and  son,  that  there  are  no  unpaid 
claims,  as  averred  in  the  first  paragraph,  or  as  averred 
in  the  second  and  third  paragraphs  that  there  are 
no  debts  against  the  estate,  and  no  administration,  the 
widow's  claim  being  fixed  by  law,  the  pleading  would  still 
show  that  appellee  was  entitled  to  a  judgment  in  some 
amount,  and  therefore  is  not  insufficient  on  demurrer. 
United  States,  etc.,  Invest.  Co.  v.  Harris  (1895),  142  Ind. 
226,  245;  Farrell  v.  LaFayeite,  etc.,  Mfg.  Co.  (1895),  12  Ind. 
App.  326. 

II.     In  view  of  our  ultimate  conclusion  in  this  case,  we 


NOVEMBER  TERM,  1906. 


Merchants  Nat.  Bank  r.  McClellan — 10  Ind.  App.  1. 

will  consider  at  the  same  time  the  assignments  of  error 
based  on  the  overruling  of  appellant's  motion  for 

4.  judgment  on  the  answers  of  the  jury  to  interroga- 
tories, notwithstanding  their  general   verdict,   and 

the  action  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial. 

It  was  necessary  that  appellee  should  prove  that  there 

never  had  been  any  administration  on  the  estate  of  Fiddles 

Rhoades.     If  any  evidence  was  introduced  tending 

5.  to  prove  this  fact,  it  is  not  disclosed  by  the  record. 
In  answer  to  an  interrogatory,  the  jury  say  no  evi- 
dence was  introduced  showing  no  administration  on  said 
estate.  In  answer  to  the  preceding  interrogatory,  the  jury 
found  that  there  never  had  been  an  administrator  appointed 
for  the  estate  of  Pidelles  Rhoades.  If  there  was  no  evi- 
dence introduced  to  prove  a  material  fact,  the  jury  were 
not  authorized  in  finding  that  fact.  These  answers  are 
inconsistent,  and  inconsistent  answers  nullify  each  other, 
and  have  no  effect  on  the  general  verdict. 

The  jury,   answering  another  interrogatory,   find  that, 

before  this  action  was  commenced,  ''all  debts  owing  by 

Pidelles  Rhoades  at  the  time  of  his  death"  were 

6.  paid.     We  are  not  unmindful  of  the  fact  that  a 
liability  against  an  estate  may  occur  after  the  death 

of  the  decedent  (Hall  v.  Brotvnlee  [1902],  28  Ind.  App. 
178,  183),  but  the  general  verdict  amounts  to  a  finding 
that  no  such  liabilities  existed.  The  answer  of  the  jury  in 
this  regard  is  in  support  of  the  general  verdict.  The  an- 
swers to  the  interrogatories  and  the  general  verdict  are  not 
in  irreconcilable  conflict,  and,  this  being  true,  the  general 
verdict  must  control. 

We  have  observed  that  the  record  contains  no  evidence 
tending  to  prove  an  issuable  fact,  and  this  question  is  pre- 
sented by  the  motion  for  a  new  trial.     Appellee 

7.  defends  the  verdict  of  the  jury  in  this  particular, 
not   by   any   claim   that   evidence    was    introduced 
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tending  to  prove  no  adminstration  on  said  estate,  but  upon 
the  ground  that  appellant  admitted  this  fact  in  one  of  its 
answers. 

It  appears  from  the  instructions  that  the  jury  were  per- 
mitted to  take  with  them  into  the  jury  room  the  complaint, 
answers  and  reply,  and  in  one  of  the  answers  is  an  ad- 
mission that  there  had  never  been  any  administration  on 
the  Rhoades  estate.  This  answer  was  not  introduced  in 
evidence,  but  in  any  event  the  first  paragraph  of  answer 
was  a  general  denial,  and  the  second  and  fourth  pleaded 
confession  and  avoidance.  The  last  two  did  not  relieve 
appellee  from  the  necessity  of  proving  the  material  aver- 
ments of  his  complaint.  Lake  Erie,  etCf  R.  Co.  v.  Holland 
(1904),  162  Ind.  406,  63  L.  R.  A.  948.  Confession, 
avoidance  and  denial  cannot  be  pleaded  in  the  same 

8.  paragraph.     Woollen  v.  Whitacre    (1880),   73    Ind. 
198;   Racer  v.    State    (1892),    131    Ind.    393,   401; 

§350  Bums  1901,  §347  R.  S.  1881.    The  admissions  made 
in  the  second  and  fourth  paragraphs  of  answer  were 

9.  conclusive  only  as  to  each  of  these  paragraphs  re- 
spectively.    Smelser  v.   Wayne,  etc.,  Turnpike  Co. 

(1882),  82  Ind.  417;  Palmer  v.  Poor  (1889),  121  Ind. 
135,  139,  6  L.  R.  A.  469;  Ray  v.  Moore  (1900),  24  Ind. 
App.  480;  People* 8  Mut.  Benefit  8oc.  v.  Templeton 
(1896),  16  Ind.  App.  126. 

On  this  subject  a  text-writer  says:  **When  a  denial  is 
pleaded  in  connection  with  a  defense  of  new  matter,  or  two 
defenses  of  new  matter  are  set  up,  the  admissions  in  the  one 
can  never  be  used  to  destroy  the  effect  of  the  other.  The 
concessions  of  a  defense  by  way  of  confession  and  avoidance 
do  not  obviate  the  necessity  of  proving  the  averments  con- 
tradicted by  the  denial.  This  rule  is  universal.  Even  in 
those  states  where  inconsistent  defenses  are  not  permitted 
to  stand,  the  remedy  is  by  striking  out,  or  by  compelling  an 
election,  and  not  by  using  the  admissions  of  one  to  destroy 
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the  issues  raised  by  the  other."    Pomeroy,  Code  Rem.  (4th 
ed.),  •724. 

One  of  the  essential  elements  of  an  action  of  this  kind 

by  an  heir  is  the  fact  that  there  is  no  administration  on 

the  estate.    This  is  true,  for  the  reason  that,  on  the 

10.    death  of  the  owner,  personal  property  goes  to  the 

personal  representative.     The  general  verdict  finds 

for  appellee  that  there  was  no  administration,  but  the  record 

discloses  no  evidence  upon  which  to  base  such  finding.  For 

the  reason  just  stated,  the  motion  for  a  new  trial  should 

have  been  sustained. 

Judgment  reversed,  with  a  direction  to  the  court  below 
to  sustain  appellant's  motion  for  a  new  trial. 


Starr  v.  Board  of  Commissioners  of  the 
County  of  Delaware. 

[No-  5,d5a    Filed  November  27,  1906.    Rehearing  denied  February 
5,  1907.    Transfer  denied  April  3,  1907.] 

1.  Statutes. — Construction, — When  Necessary. — Where  the  lan- 
g:uage  of  a  statute  is  plain  and  free  from  ambiguity,  and  not 
contradictory  of  former  enactments,  there  is  no  ground  for  con- 
struction,   p.  9. 

2.  Same. — Construction. — Intention. — ^The  purpose  of  statutory 
construction  is  to  ascertain  the  legislative  intent,  and  the  giving 
effect  thereto,    p.  9. 

3.  Same. — Words  and  Phrases. — Ordinary  Meaning. — ^The  ordinary 
meaning  will  be  given  to  words  and  phrases  used  in  a  statute, 
unless  to  do  so  would  defeat  the  legislative  Intent  as  gathered 
from  a  consideration  of  the  whole  act    p.  10. 

4.  Same. — Construction. — Consideration  of  Prior  Laws. — In  con- 
struing the  fee  and  salary  law  of  1895  (Acts  1895,  p.  319)  the 
court  will  examine  prior  laws  on  such  subject  to  ascertain  the 
object  of  the  change,    p.  11. 

5.  Same. — Pees  and  Salaries. — ^The  purpose  of  the  act  of  1895 
(Acts  1895,  p.  319)  was,  as  nearly  as  possible,  to  place  officers  on 
a  salary  basis,  and  eliminate  the  fee  system,    p.  11. 

6.  Same. — Fees  and  Salaries. — Words  and  Phrases. — *'Compensa- 
tion.^ — ^The  word  ''compensation,"  as  used  in  §0426  Burns  1901, 
Acts  1895,  p.  319,  S21,  imports  payment  for  official  services,  and 
is  not  synonymous  with  "salary."    p.  11. 
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7.  Statutes. — Sheriffs, — Salaries. — ^The  fee  and  salary  act  of 
1895  (Acts  1895,  p.  319,  §122,  §G528  Burns  1901)  authorizes  the 
county  sheriffs  to  receive  not  only  the  "salary"  provided  In  said 
act,  but  also  certain  designated  charges  in  addition,  including 
fees  for  the  service  of  foreign  process,  boarding  prisoners  and 
mileage  in  taking  prisoners  and  others  to  State  institutions,    p.  12. 

8.  Same. — Fees  and  Salaries, — Sheriffs, — CJonstruing  §0528  Bums 
1901,  Acts  1895,  p.  319,  §122,  providing  that  certain  public  officers 
shall  "tax  and  charge  the  fees  provided  by  law  on  account  of 
services  performed  by  such  officers,"  with  §0444  Burns  1901,  Acts 
1895,  p.  319,  §39,  giving  the  sheriff  of  Delaware  county  a  certain 
sum  as  salary,  and  with  §0420  Bums  1901,  Acts  1895,  p.  319,  §21, 
providing  that  the  act  shall  not  be  constmed  so  as  to  give  both 
salary  and  fees,  the  salary  provided  for  the  sheriff  of  Delaware 
county  was  Intended  to  be  the  full  compensation  of  such  sheriff, 
"except  as  otherwise  specifled."    p.  13. 

9.  Same. — Fees  and  Salaries, — Sheriffs.-^Prisoners, — Admittance 
and  Discharge,— Under  §8194  Bums  1901,  §0118  R.  S.  1881,  re- 
quiring the  county  sheriff  to  "keep  the  jail,"  and  §7945  Bums 
1901,  §5808  R.  S.  1881,  requiring  the  sheriff  to  "take  care  of  the 
Jail  and  the  prisoners  tlierein,"  it  is  a  part  of  a  sheriff's  official 
duty  to  take  care  of  the  jail  and  the  prisoners ;  and  since  there  is 
no  statute  providing  for  a  charge  for  admitting  and  discharging 
prisoners,  and  no  statute  requiring  the  county  to  pay  therefor  out 
of  the  treasury,  no  fee  can  be  collected  by  the  sheriff  therefor,    p.  13. 

From  Delaware  Circuit  Court;  Joseph  O,  Leffler,  Judge. 

Action  by  Thomas  Starr  against  the  Board  of  Commis- 
sioners of  the  County  of  Delaware.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed, 

Thompson  &  Thompson,  Smith,  Duncan,  HomhrooJc  cfc 
Smith  and  McConnell,  Jenkines,  Jenkines  cfe  Sttiarty  for 
appellant. 

William  F.  White  and  Edward  M,  White,  for  appellee. 

Myers,  C.  J. — Appellant,  by  his  amended  complaint  in 
three  paragraphs,  seeks  to  recover  from  appellee  compensa- 
tion for  receiving  persons  committed  to,  and  for  discharg- 
ing prisoners  from,  the  jail  at  Delaware  county,  Indiana. 
A  demurrer  was  sustained  to  the  first  and  second  para- 
graphs, and  overruled  to  the  third.  Thereafter  appellant 
dismissed  the  third  paragraph,  and  the  court  rendered  judg- 
ment in  favor  of  appellee. 
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The  assignment  of  error  based  upon  the  ruling  of  the 
court  in  sustaining  appellee's  demurrer  to  the  first  and 
second  paragraphs  of  appellant's  complaint  presents  the 
question  here  for  decision. 

Without  formally  setting  forth  the  several  averments  of 
each  paragraph  of  the  complaint,  we  are  of  the  opinion 
that  the  facts  averred  in  each  of  these  paragraphs  are  suffi- 
cient to  present  what  is  conceded  to  be  the  only  question 
in  this  case,  namely,  did  the  appellant,  as  sheriff  of  Dela- 
ware county,  Indiana,  have  the  right  to  demand  and  have 
allowed  to  him  as  his  own,  and  not  as  a  part  of  his  fixed 
salary,  twenty-five  cents  for  every  person  committed  to  the 
jail  of  said  county,  of  which  he,  as  sheriff,  had  the  control, 
care  and  custody  from  August  24,  1897,  to  September  4, 
1901,  and  also  twenty-five  cents  for  every  prisoner  dis- 
charged therefrom? 

The  decision  of  this  question  involves  an  examination  of 

the  fee  and  salary  act  of  1895,  relative  to  the  intention  of 

our  lawmakers,  as  signified  by  this  act,  and  espe- 

1.  ciaUy  §122,  Acta  1895,  p.  319,  §6528  Burns  1901. 
It  has  often  been  affirmed  as   a   rule    of   law   that 

where  the  language  of  a  statute  is  plain  and  free  from  am- 
biguity, and  not  contradictory  of  former  enactments,  there 
is  no  ground  for  construction.  Stout  v.  Board,  etc,  (1886), 
107  Ind.  343,  347;  Cheney  v.  State,  ex  rel,  (1905),  165  Ind. 
121,  125,  and  cases  there  cited ;  Black,  Interp.  of  Laws,  pp. 
35-41.  But  when  for  any  reason  the  legislative  intent  is 
not  therein  clearly  expressed,  it  is  the  duty  of  the  court 
to  take  the  language  used,  and,  without  the  addi- 

2.  tion  of  words  or  phrases,  ascertain  such  intent  and 
carry  it  out.     Stout  v.  Board,  etc.,  supra;  Maley  v. 

Clark  (1904),  33  Ind.  App.  149.  This  is  the  whole  pur- 
pose of  statutory  construction,  and  in  aid  thereof  our  courts 
recognize  various  methods  for  the  settlement  of  this  ques- 
tion. Campbell  v.  City  of  Indianapolis  (1900),  155  Ind.  186, 
209;  City  of  New  Albany  v.  Stier  (1905),   34   Ind.   App. 
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615;  Bishop  V.  State,  ex  rel.  (1898),  149  Ind.  223,  39  L.  B. 
A.  278,  63  Am.  St.  279.    But  it  must  be  conceded  that  the 
constituent  words  and  phrases  of  a  statute  are  to  be  given 
their  customary  and  popular  meaning,  unless  to  do 
3.    so  will  defeat  the  legislative  purpose  or  lead  to  ab- 
surd, inconsistent  or  unjust  consequences,  in  which 
event  the  court  will  construe  the  statute  and  adopt  the  in- 
tention which  seems  to  prevail  upon  a  consideration  of  the 
whole  act.    Haggerty  v.  Wagner  (1897),  148  Ind.  625,  39 
L.  R.  A.  384;  Massey  v.  Dunlap  (1896),  146  Ind.  350,  358; 
Sexier  v.  State,  ex  rel.  (1903),  160  Ind.  605,  617;  Stout  v. 
Board,  etc,  supra;  Ross  v.  State  (1894),  9  Ind.  App.  35, 
39;  Austin  v.  State  (1899),  22  Ind.  App.  221. 

Appellant's  right  to  recover  in  this  action  is  based  upon 
the  following  statutory  provision:  **Por  every  person  com- 
mitted to  jail,  to  be  paid  by  the  county  twenty-five  cents. 
For  discharging  each  prisoner  from  jail,  to  be  paid  by  the 
county  twenty-five  cents."  §6528,  supra.  Appellant  urges 
the  theory,  in  support  of  his  contention,  that  the  legislature 
intended  by  this  provision  to  compensate  the  sheriff  for 
services  required  of  him,  either  in  person  or  by  deputy,  in 
keeping  the  jail  (§8194  Burns  1901,  §6118  R.  S.  1881)— a 
service  not  mentioned  in  §6528,  supra,  but  exacted  of  him 
by  a  separate  enactment ;  that  the  fee  is  one,  not  alone  for 
the  single  act  of  receiving  or  discharging  a  prisoner,  but  in 
gross  for  various  other  services,  such  as  making  entries  on 
the  books  of  the  jail,  inspection  of  the  person  and  clothing 
of  the  prisoner  for  sanitary  purposes,  and  for  weapons  or 
means  of  escape  concealed,  necessary  arrangements  as  to 
bed  and  bedding,  condition  of  cell  to  which  he  is  assigned, 
etc. ;  and  that  the  provision  in  question  is  practically  a  re- 
enactment  of  a  former  one  on  the  same  subject,  construed  by 
this  court  in  Hawthorne  v.  Board,  etc.  (1892),  5  Ind.  App. 
280,  as  providing  compensation  for  the  sheriff,  as  jail 
keeper,  and  that  this  construction  should  continue  to  pre- 
vail under  the  well-settled  principle  of  law^  ''that  when  a 
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statute  or  a  part  of  a  statute  has  been  construed  by  the 
courts  of  the  State,  and  the  same  is  substantially  reenacted, 
the  legislature  adopts  such  construction,  unless  the  contrary 
is  clearly  shown  by  the  language  of  the  act."  Board,  etc, 
V.  Conner  (1900),  155  Ind.  484;  National  Supply  Co,  v. 
Stranahan  (1904),  161  Ind.  602  ;Desgain  v.  Wessner  (1903), 
161  Ind.  205.  It  must  be  admitted  that  these  arguments 
are  not  without  persuasive  force. 

But,  looking  to  the  law  in  force  at  the  time  this  act  was 
passed,  it  will  be  observed  that  county  officers  were  com- 
pensated for  their  services  by  what  is  known  as  **the 

4.  fee  system."     The  fact  that  the  General  Assembly 
in  1895  enacted,  in  effect,  an  entirely  new  law  on 

this  subject  must  be  regarded  by  the  courts  as  some  notice 
of  its  dissatisfaction  with  the  old  law.  Therefore  we  look 
to  the  old,  as  well  as  the  new,  law,  to  discover  in  what  par- 
ticular the  old  was  unsatisfactory,  and  the  remedies  of- 
fered by  the  new. 

From  a  careful  examination  of  the  latter  act,  we  con- 
clude that  it  was  the  purpose  of  the  legislature  by  this  act 
to  put  county  officers  practically  on  a  salary  basis, 

5.  and,  as  near  as  possible,  to  do  away  with  the  fee 
system.     Section  6426  Bums   1901,   Acts   1895,   p. 

319,  §21,  as  applied  to  sheriffs,  provides,  that  they  "shall 
be  entitled  to  receive  for  their  services,  the  compensation 
specified  in  this  act,  •  •  •  subject  to  the  conditions 
herein  prescribed,  and  they  shall  receive  no  other  compensa- 
tion whatever."     It  will  be  observed  that  the  legis- 

6.  lature  in  this  section  uses  the  word  "compensation" 
as   applied    to    payment    for    official    services.      In 

§6444  Bums  1901,  Acts  1895,  p.  319,  §39,  the  first  item 
mentioned  as  going  to  make  up  the  compensation  for  the 
sheriff  of  Delaware  county  is  his  annual  salary  of  $3,000. 
If  it  could  be  said  that  the  legislature  used  the  words 
"compensation"  and  "salary"  as  synonymous,  or  as  mean- 
ing one  and  the  same  thing,  then  there  would  be  no  room  for 
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argument,  as  his  stated  salary  would  be  his  full  recompense 
or  compensation  for  any  and  all  items  of  charges  specified 
in  §6528,  supra.  But  it  cannot  be  said  that  our  lawmakers 
so  used  these  words.  For,  by  this  latter  section,  it  is  pro- 
vided that  he  shall  receive  as  his  own  all  fees  de- 
7.  rived  from  the  "execution  of  all  processes  issued 
from  any  other  county  than  that  of  his  residence.'' 
By  the  same  section  in  which  fee  charges  are  itemized 
(§6528,  supra),  he  is  allowed  for  boarding  each  person 
lawfully  in  his  custody,  a  per  diem  compensation  of  forty 
cents  for  such  services.  SeUer  v.  State,  ex  rel,,  supra.  It 
may  also  be  said,  that  he  should  be  allowed  mileage,  as  his 
own,  in  the  sum  provided  in  this  same  section,  being,  in  a 
large  majority  of  cases,  only  railroad  fare,  as  the  legisla- 
ture must  have  known,  **for  removing  a  person  to  the  state 
prison,"  etc.  Such  allowances  are  justified  upon  the  theory 
of  an  intention  to  reimburse  such  officer  for  his  expenses, 
thus  limited  and  specifically  fixed,  in  the  performance .  of 
the  specific  duty.  To  say  that  he  shall  pay  out  his  own 
money  in  such  particular  cases,  and  when  returned  to  him 
by  the  county  it  shall  immediately  become  fees  and  belong 
to  the  county,  to  be  designated  as  "sheriff's  costs"  (§6528, 
supra),  and  treated  as  a  part  of  the  "sheriff's  fund"  (§6530 
Bums  1901,  Acts  1895,  p.  319,  §124),  to  be  used  in  the  pay- 
ment  of  his  salary  (§6444,  supra),  as  provided  by  §6532 
Bums  1901,  Acts  1895,  p.^  319,  §126,  would  be  such  a 
manifest  absurdity  as  to  repel  a  strict  letter  construction. 
Nor  can  such  payments  be  regarded  as  fees  under  the 
definition  and  interpretation  of  the  word  "fee"  adopted  by 
the  court  in  Seiler  v.  State,  ex  rel.,  supra,  and  State,  ex  rel,^ 
V.  Flynn  (1903),  161  Ind.  554.  We  refer  to  these  items 
because  they  are  found  in  §6528,  supra,  and  have  suggested 
a  possible  reason  for  their  allowance,  for  the  purpose  of 
illustrating  the  meaning  intended  by  the  legislature  in  the 
selection  of  the  word  "compensation." 

As  applicable  to  this  case,  the  provision  in  §6528,  supra. 
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"tax  and  charge  the  fees  provided  by  law  on  account  of 
services  performed  by  such  officers,"  must  be  con- 

8.  strued   in   connection   with   §6444,   supra,   and   the 
provision,  **they  shall  receive  no  other  compensation 

whatever,"  found  in  §6426,  supra,  also  with  §6540  Bums 
1901,  Acts  1895,  p.  319,  §136,  providing  that  ''nothing 
herein  contained  shall  be  construed  in  any  event  as  to 
allow  any  of  the  officers  herein  named  the  salaries  herein 
provided  and  also  the  fees  required  to  be  taxed  except  as 
otherwise  specified."  Considering  these  various  statutory 
provisions  together  and  keeping  in  mind  the  intention  of 
the  legislature  to  do  away  with  the  ''fee  system,"  we  can 
but  conclude  that  the  word  "services"  should  receive  its 
ordinary  and  customary  meaning,  as  generally  applied  to 
an  employe,  and  that  the  salary  thus  fixed,  "except  as  other- 
wise specified,"  was  intended  to  cover  all  services  per- 
formed by  such  officer,  for  which  a  fee  is  specified  in 
§6528,  supra,  using  the  word  "fee"  in  the  sense  generally 
attributed  to  it  in  the  statute  on  this  subject,  prior  to  the 
passage  of  the  fee  and  salary  law  of  1895. 

By  statute  it  is  made  the  duty  of  the  board  of  commis- 
sioners of  every  county  in  this  State  to  cause  a  jail  to  be 
erected,  and  furnished  and  kept  in  -repair,  and  to 

9.  "provide  in  the  court-house  or  at  the  county  seat" 
a  public  office  for  the  sheriff,  at  the  expense  of  the 

county.  §§7833,  8191,  8193  Burns  1901,  §§5748,  6115,  6117 
R.  S.  1881;  §7833a  Burns  1901,  Acts  1899,  p.  467.  By  §8194 
Bums  1901,  §6118  R.  S.  1881,  it  is  made  the  duty  of  the  sher- 
iff "by  himself  or  deputy  "to  "keep  the  jail."  This  language 
would  seem  to  recognize  the  right  of  the  sheriff  to  appoint  a 
deputy  for  this  purpose,  but  there  is  no  provision  by  the 
county  for  compensating  such  deputy  for  such  services. 
Prom  the  consideration  of  this  latter  provision,  in  connection 
with  §7945  Bums  1901,  §5868  R.  S.  1881,  relative  to  the  gen- 
eral duties  of  such  officer,  one  of  which  is  to  "take  care  of 
the  jail  and  the  prisoners  therein,"  it  would  seem  that  to 
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"keep  the  jaii,"  **take  care  of  the  jail  and  the  prisoner3 
therein,"  is  one  of  the  sheriflf's  official  duties,  assumed  by 
virtue  of  his  office,  and  requiring  a  service,  for  which,  prior 
to  the  act  of  1895,  he  was  compensated  in  part  by  the  fees 
allowed  for  receiving  and  discharging  prisoners  from  jail. 
Such  charges  were  then  regarded  as  fees  {Hawthorne  v. 
Board,  etc.,  supra)  ^  and  the  sheriff  was  entitled  to  the  same 
by  reason  of  the  system  then  in  vogue  in  this  State  for  com- 
pensating such  officers  for  their  services,  and  upon  that  the- 
ory the  allowance  was  made,  but  under  the  law,  as  it  now 
stands,  our  attention  has  not  been  called  to  any  statute,  nor 
do  we  know  of  any  expressly  or  impliedly  authorizing  any 
charge  in  favor  of  the  sheriff  by  reason  of  his  duty  to  **keep 
the  jail. ' '  Without  such  a  statute  and  a  law  making  the  coun- 
ty liable  to  pay  for  such  services,  there  can  be  no  recovery. 
Board,  etc.,  v.  Oresham  (1885),  101  Ind.  53,  56;  Board,  etc., 
V.  Harman  (1885),  101  Ind.  551;  Board,  etc.,  v.  Mitchell 
(1892),  131  Ind.  370,  374,  15  L.  B.  A.  520. 

Upon  a  careful  consideration  of  the  questions  involved 
in  this  appeal,  we  are  of  the  opinion  that  the  demurrer  to 
each  paragraph  of  the  complaint  was  properly  sustained. 
Judgment  affirmed. 


Baltimore  &  Ohio  Southwestern  Railway 
Company  v.  Rosborough, 

[No.  5,053.    Filed  April  4,  1907.] 

1.  RA.ILROADS. — Street  Crossings. — Duty  of  Traveler. — Ordinary 
Care. — A  traveler  Is  required  to  use  only  ordinary  care  to  prevent 
Injury  In  passing  over  a  railroad  street  crossing,  such  care  being 
what  an  ordinarily  prudent  person  would  use  under  the  circum- 
stances,  p.  18. 

2.  Same. — Street  Crossings. — Travelers. — Look  and  Listen. — It  is 
the  duty  of  the  traveler,  before  crossing  a  railroad  track,  to  look 
and  listen;  and  he  is  presumed  to  see  what  he  could  have  seen 
and  to  hear  what  he  could  have  heard,    p.  18. 

3.  Same. — Street  Crossings. — Traiyelers. — Look  and  Listen. — From 
What  Place. — ^A  traveler  in  crossing  a  railroad  track  must  use 
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ordinary  care  In  selecting  a  place  from  which  to  look  and  listen 
for  approaching  trains,    pp.  18,  19. 

4.  Railboads. — Crossings. — Failure  to  Look, — Contributory  Negli- 
gence.— Failure  of  a  pedestrian  to  look  for  an  approaching  train, 
while  within  from  ten  to  thirteen  feet  of  the  street  crossing,  does 
not,  as  a  matter  of  law,  constitute  contributory  negligence,    p.  18. 

5.  Negligence. — Contributory, — When  Question  for  Jury, — ^Where 
the  facts  are  such  as  to  be  reasonably  subject  to  diverse  infer- 
ences, the  question  of  contributory  negligence  is  for  the  jury.  p.  19. 

6.  Tbial. — Verdict, — General, — When  Answers  to  Interrogatories 
Control. — ^The  answers  to  the  interrogatories  to  the  jury  control 
the  general  verdict  only  when  they  exclude  every  reasonable  hy- 
pothesis consistent  with  such  verdict,  which  might  have  been  es- 
tablished under  the  issues,    p.  19. 

7.  Railboads. — Negligence. — Contributory, — Street  Crossings, — Or- 
dinances.— Where  defendant  railroad  company,  in  violation  of  a 
city  ordinance,  "kicked"  a  car,  without  a  lookout,  over  a  street 
crossing  at  the  rate  of  from  ten  to  fifteen  miles  an  hour,  striking 
the  plaintiff,  who  was  crossing  the  track  and  who  had  vainly 
looked  for  approaching  cars  before  he  crossed  a  parallel  track 
from  ten  to  thirteen  feet  away,  and  who  was  seen  by  defendants* 
watchman  all  of  the  time  but  was  given  no  warning,  such  plaintiff 
is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence,    p.  19. 

8.  Same.  —  City  Ordinances,  —  Watchmen,  —  Presumptions.  —  A 
pedestrian  has  the  right  to  presume,  In  the  absence  of  evidence  to 
the  contrary,  that  railroad  companies  will  obey  city  ordinances 
and  that  their  watchmen  at  the  street  crossings  will  give  timely 
notice  of  impending  danger,    p.  21. 

9.  Same. — Negligence. — Contributory, — City  Ordinances, — Presump- 
tions.— ^The  failure  of  a  railroad  company  to  obey  city  ordinances 
exerts  not  only  a  great  Influence  in  determining  whether  the 
company  was  guilty  of  negligence,  but  also  whether  the  plaintiff 
was  guilty  of  contributory  negligence,    p.  21. 

10.  Same. — Flagmen, — Warning, — ^Travelers  using  the  city  streets 
have  a  right  to  rely  upon  the  flagman's  performance  of  duty  in 
giving  notice  of  danger  from  the  approach  of  trains,    p.  22. 

11.  Same. — **Flying  Switches:* — Contributory  Negligence, — Ques- 
tion  for  Jury, — ^Whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  crossing  a  railroad  track  at  a  street  intersection  in 
front  of  a  **flylng  switch"  Is  a  question  for  the  jury  under  all  of 
the  facts,    p.  23. 

Prom  Gibson  Circuit  Court ;  0.  M,  Welhom,  Judge. 

Action  by  John  N.  Rosborough  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 
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Gardiner,  Tharp  &  Gardiner,  Edward  Barton  and  L.  C, 
Embree,  for  appellant. 

J.  E.  McGaughey,  George  W.  Lackey,  W.  A.  Cullop  and 
George  W,  Shaw,  for  appellee. 

RoBY,  P.  J. — Action  by  appellee.  The  complaint  is  in  one 
paragraph,  to  which  appellant  answered  the  general  denial. 
The  issue  thus  formed  was  submitted  to  the  jury,  and  a  ver- 
dict was  returned  against  appellant  for  $3,500  upon  which 
judgment  was  subsequently  rendered. 

Errors  assigned  are  directed  to  the  action  of  the  trial 
court  in  overruling  appellant's  motion  for  judgment  upon 
answers  to  interrogatories  returned  with  the  general  ver- 
dict, and  in  overruling  its  motion  for  a  new  trial. 

The  allegations  of  the  complaint  are,  in  substance,  that 
appellant  is  a  corporation  operating  a  line  of  railroad  which 
passes  through  the  city  of  Vincennes,  and  crosses  Second 
street  in  said  city.  Said  crossing  is  located  in  a  thickly 
populated  portion  of  said  city,  and  said  street  is  one  of  its 
thoroughfares  and  much  traveled.  Appellant's  railroad  at 
said  point  consists  of  four  parallel  tracks.  On  June  29, 
1904,  appellee  attempted  to  cross  said  tracks.  Appellant  made 
a  flying  switch  at  a  point  about  300  feet  east,  and  drove  a 
detached  car  west  along  its  main  track  with  such  force  that 
it  crossed  Second  street  at  a  speed  of  fifteen  miles  an  hour, 
striking  appellee  and  dragging  him  240  feet,  inflicting 
injuries,  because  of  which  one  arm  was  amputated  at  the 
shoulder.  It  is  also  alleged  that  no  warning  of  the  ap- 
proach of  said  car  was  given.  Certain  ordinances,  limiting 
the  speed  of  cars  and  declaring  it  unlawful  to  run  any  car 
backward  through  said  city  without  a  lookout,  are  copied, 
but,  no  question  being  made  as  to  appellant's  negligence, 
the  detail  of  the  charge  against  it  is  not  now  naaterial,  ex- 
cept as  it  may  bear  upon  the  question  of  contributory 
negligence,  in  which  connection  these  allegations  will 
be  referred  to  again.     It  is  further  alleged  that  at  said  time 
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appellant  had  cars  stationed  on  its  said  track  east  of  said 
crossing  which  prevented  persons  using  it  from  seeing  east 
along  the  track ;  that  it  was  switching  cars  on  one  of  its  side- 
tracks, making  loud  noises  which  prevented  the  approach  of 
cars  on  its  other  tracks  from  being  heard ;  that  it  maintained 
a  watchman  at  said  crossing,  who  negligently  failed  to  warn 
appellee  of  the  approach  of  said  detached  car.  He  further 
alleges  that  before  attempting  to  cross  said  track,  and  while 
crossing,  he  looked  and  listened  for  the  approach  of  trains, 
but,  on  account  of  said  tracks  being  blocked  with  said 
cars,  and  on  account  of  said  noise,  he  could  not  sec  nor 
hear  the  detached  car  which  struck  him,  and,  by  reason  of 
the  negligence  of  said  watchman  in  failing  to  warn  him,  he 
was  run  upon  before  he  had  any  knowledge  of  its  presence. 
The  facts  stated  in  answer  to  the  interrogatories  are  that 
Second  street  in  the  city  of  Vincennes  extends  north  and 
south,  and  was  crossed  by  three  tracks  of  appellant's  rail- 
road on  the  day  appellee  was  injured.  The  north  track  was 
called  the  ** passing  track,"  and  the  main  track  was  ten  to 
thirteen  feet  south  of  the  passing  track.  Appellee  was  walk- 
ing south  along  the  sidewalk  on  the  west  side  of  Second 
street  across  said  tracks  at  the  time  of  and  immediately  be- 
fore his  injury.  He  was  struck  and  dragged  by  a  coal-car 
running  west  on  the  main  track.  Second  street  was  about 
fifty  feet  wide  at  said  crossing.  Third  street  crosses  said 
railroad  300  feet  east  of  Second  street.  After  appellee 
crossed  the  passing  track  and  before  he  went  upon  the  main 
track  he  could  by  looking  east  have  seen  along  the  main 
track  to  Third  street.  Immediately  before  stepping  upon 
the  main  track  he  could  by  looking  east  have  seen  the  coal- 
car  that  injured  him.  Said  coal-car  started  at  a  point  on 
the  main  track  as  far  east  as  Third  street  and  ran  west- 
ward until  it  struck  appellee  on  the  west  side  of  Second 
street.  Appellee  walked  upon  the  main  track  in  front  of 
the  car  as  it  was  running  across  Second  street.  Had  he  not 
Vol.  40—2 
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done  so  he  would  not  have  been  injured,  and  if  he  had  looked 
in  the  direction  of  said  car  he  could  have  seen  its  approach 
immediately  before  he  walked  upon  the  main  track. 

"  *The  law  requires,  and  all  that  it  does  require  is,  that  a 
person  approaching  a  railroad  crossing  upon  a  public  high- 
way, shall  use  ordinary  care  to  avoid  injury.'  "  Lake 

1.  Shore,  etc,  B.  Co.  v.  Mcintosh  (1895),  140  Ind.  261, 
270.  See,  also,  Cleveland,  etc.,  R.  Go.  v.  Harring- 
ton (1892),  131  Ind.  426;  Continental  Improv.  Co.  v.  Stead 
(1877),  95  U.  S.  161,  24  L.  Ed.  403.  Ordinary  care  is  such 
care  as  a  reasonable  and  prudent  man  would  or  should  use 
under  the  same  or  similar  circumstances.  1  Thompson,  Negli- 
gence (2d  ed.),  §2.  It  is  a  requisite  to  the  exercise  of  ordi- 
nary care  by  one  about  to  go  over  a  railroad  grade 

2.  crossing  that  he  look  both  ways  and  listen  attentively, 
and  if  by  looking  he  could  have  seen,  and  if  by  listen- 
ing he  could  have  heard  an  approaching  train  in  time  to 
avoid  collision,  it  is  presumed,  if  such  collision  occurs,  that 
he  either  did  not  look  and  listen  or  did  not  heed  what  he  saw 
and  heard,  in  either  of  which  events  he  is  guilty  of  con- 
tributory negligence.  Chicago,  etc,  B.  Co.  v.  Turner  (1904), 
33  Ind.  App.  264.     Such  person  is  also  required  to  use 

ordinary  care  in  selecting  a  place  from  which  to  look 

3.  and  listen,  so  that  he  can  do  so  effectively.  Malott 
V.  Hawkins  (1902),  159  Ind.  127.  *'It  is  not  ordi- 
narily possible,  however,  to  affirm,  as  a  matter  of  law,  the 
precise  number  of  feet  from  the  crossing  at  which  the  trav- 
eler must  look  and  listen,  the  underlying  test  being,  did  the 
traveler  exercise  ordinary  care,  in  view  of  the  danger,  in  se- 
lecting the  place?"    Malott  v.  Hawkins,  supra.    See,  also, 

Chicago,  etc.,  B.  Co.  v.  Turner,  supra.    Merely  fail- 

4.  ing  to  look  east  while  he    was    going   the    distance 
named  does  not  amount  to  contributory  negligence  as 

a  matter  of  law.  Baltimore,  etc.,  B.  Co.  v.  Talmage  (1896), 
15  Ind.  App.  203;  Chicago,  etc.,  B.  Co.  v.  Hedges  (1886), 
105  Ind.  398,  409;  Cleveland,  etc.,  B.  Co.  v.  Keely  (1894), 
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138  Ind.  600,  607;  Cleveland,  etc.,  B.  Co.  v.  Miles  (1904), 

162  Ind.  646.     "If  the  facts  exhibited  are  of  a  character  to 

be  reasonably  subject  to  more  than  one  inference  or 

5.  conclusion,  under  established  rules  of  law,  then  the 
ultimate  facts  of  contributory  negligence,  or  due  care, 

should  be  determined  by  the  jury."     Oreenawaldt  v.  Lake 

Shore,  etc.,  B.  Co.  (1905),  165  Ind.  219.     See,  also,  Stoy  v. 

Louisville,  etc.,  B.  Co.  (1903),  160  Ind.  144.     The  general 

verdict  is  overcome  by  answers  to  interrogatories  only 

6.  when  such  answers  exclude  every  reasonable  hypoth- 
esis consistent  with  the  verdict,  which  might  have 

been  proved  under  the  issues.  Southern  Ind.  B.  Co.  v.  Pey- 
ton (1902),  157  Ind.  690.  The  answers  to  the  interroga- 
tories in  the  ease  at  bar  do  not  show  that  ap- 
4.  pellee  did  not  look  and  listen.  They  show  that 
he  did  not  look  to  the  east  while  between  the 
passing  track  and  the  main  track.  His  failure  to  look 
east  while  between  such  tracks  may  amount  to  contrib- 
utory negligence,  but  such  negligence  can  be  declared 
as  matter  of  law  only  when  the  answers  show  attending 
conditions  so  fully  as  that  it  can  be  said  that  he  did  not  use 
ordinary  care  in  selecting  a  place  from  which  to  look.  The 
general  verdict  finds  that  due  care  was  used  by  him  in  that 
behalf,  and  the  facts  specially  returned  do  not  exclude  the 
existence  of  circumstances  warranting  such  conclusion.  A 
correct  disposition  was  therefore  made  of  the  motion  for 
judgment.  Stoy  v.  Louisville,  etc.,  B.  Co.,  supra;  Pitts- 
burgh, etc.,  B.  Co.  V.  McNeil  (1904),  34  Ind.  App.  310; 
Cleveland,  etc.,  B.  Co.  v.  PenJceth  (1901),  27  Ind.  App.  210; 
Wabash  B.  Co.  v.  Biddle  (1901),  27  Ind.  App.  161 ;  Chicago, 
etc.,  B.  Co.  V.  Hedges,  supra;  2  Thompson,  Negligence  (2d 
^•)>  §§1624,  1625.  It  is  insisted  that  the  evidence  does 
not  sustain  the  verdict,  in  that  it  shows  appellee  to 

7.  have  been  contributorily  negligent.    Salient  facts  dis- 
closed by  the  record  are  as  follows:     The  railroad  at 

said    crossing    consisted    of  four  tracks.     The  north  was 
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known  as  the  ** passing  track,"  ten  to  thirteen  feet  south  of 
it  was  the  ''main  track,"  eight  or  nine  feet  south  of  the 
main  track  was  the  ''scale  track."  Still  further  south,  and  not 
involved  in  this  occurrence,  was  the  "oil  track."  There  was 
a  curve  in  the  main  track  between  Second  and  Third  streets. 
The  latter  street  was  300  feet  east  of  the  former  one.  There 
were  buildings  in  the  vicinity,  but,  in  the  absence  of  a  map 
« and  accurate  description,  other  details  cannot  be  given. 
There  was  a  sidewalk  on  the  west  side  of  Second  street.  The 
street  was  much  traveled.  A  street-car  line  occupied  a  por- 
tion of  it.  Appellee  was  walking  south  toward  the  central 
part  of  the  city  and  along  said  sidewalk.  When  he  came 
to  the  crossing  he  saw  a  nlimber  of  cars  standing  upon  the 
passing  track.  He  looked  both  east  and  west,  but  saw  no 
train  or  cars  on  the  main  track.  The  scale  track  was  oc- 
cupied by  a  freight-train,  which  obstructed  the  street,  but 
was  moving  east  and  about  to  vacate  the  crossing.  Appellee 
went  south,  expecting  to  cross  the  scale  track,  as  it  was  va- 
cated, and  evidently  giving  attention  to  the  moving  train. 
Appellant  kept  a  watchman  at  said  crossing.  His  house  or 
booth  was  south  of  the  scale  track.  He  stood  in  front  of  it, 
and  was  engaged  in  conversation  with. some  person  as  ap- 
pellee came  over  the  tracks.  He  made  no  sign  and  gave  no 
warning  to  appellee,  who  saw  him  and  looked  at  Jiim  as  he 
went  across.  When  appellee  reached  the  south  rail  of  the 
main  track  he  was  struck  by  a  detached  coal-car  which  had 
been  kicked  west  from  Third  street  in  making  a  flying 
switch,  and  was  running  at  from  ten  to  fifteen  miles  an 
hour.  No  one  was  on  the  west  end.  A  brakeman  was  on 
the  east  end,  but  he  did  not  give  any  warning,  and  did  not 
know  appellee  had  been  struck  until  he  had  been  dragged 
some  distance,  when  the  motorman  on  a  street-car  waiting 
for  the  train  to  pass  shouted  to  him.  There  was  a  city  ordi- 
nance in  force  on  said  day  making  it  illegal  to  run  any  loco- 
motive, cars,  or  car  within  the  city  limits  at  a  greater  rate  of 
speed  than  five  miles  an  hour.     There  was  also  an  ordi- 
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nance  in  force  making  it  unlawful  to  run  any  locomotive  or 
car  backward  through  said  city  without  having  a  watch- 
man or  other  person  on  the  rear  to  prevent  accident.  In 
determining  whether  appellee  was  contributorily  negligent, 
all  relevant  facts  should  have  been  considered  and  given 
such  weight  as  they  were  entitled  to  have.  Did  appellee  act 
in  view  of  them  "all,  with  ordinary  and  reasonable  care  and 
caution?  The  jury  have  found  that  he  did.  That  he  did 
not  look  east  and  discover  and  avoid  the  approaching  car  is 
in  itself  a  fact  tending  to  convict  him  of  negligence.  If  ap- 
pellant attracted  his  attention  otherwise,  if  it  created  an 
appearance  of  safety,  if  he  was  misled  by  it,  then  such  facts 
were  also  relevant.  The  ordinance  limited  the  speed  of 
cars  to  five  miles  an  hour.  Chicago,  etc.,  B.  Co.  v.  Boggs 
(1885),  101  Ind.  522,  527,  51  Am.  Rep.  761.  The  one  which 
struck  appellee  was  running  at  two  or  three  times  that  speed. 
The  ordinance  required  a  watchman  ut)on  the  rear  of  said 
car  to  prevent  accident,  but  none  was  there,  or,  if  there,  he 
took  no  steps  to  prevent  accident.  When  appellee  started 
across,  his  attention  was  fixed  upon  a  train  moving  along  a 
parallel  track  in  an  opposite  direction  to  the  movement  of 
the  car  which  struck  him.  lie  saw  a  watchman,  whose  duty 
it  was  to  give  warning  of  danger,  and  who  gave  no  warn- 
ing. The  presumption  of  right  action  is  essential  in  human 
affairs.     It  embraces  obedience  of  the  law  and  the 

8.  exercise  of  ordinary  care.  In  the  absence  of  some 
evidence  to  the  contrary,  appellee  had  a  right  to  pre- 
sume that  appellant  would  not  run  its  cars  in  violation  of 
the  ordinance,  that  the  watchman  would  warn  him  if  danger 
was  impending,  and  that  appellant  would  not  operate  its 
trains  in  such  a  way  as  unnecessarily  to  imperil  travelers. 

He  might  not  rely  solely  upon  such  presumptions, 

9.  and  they  availed  him  nothing  as  against  the  evidence 
of  his  senses,  but  his  acts  and  omissions    must   be 

judged  in  connection  with  the  presumptions  which  are  taken 
as  a  part  of  the  res  gestae  of  his  conduct,  and  considered  for 
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what  they  are  worth,  and,  as  stated  by  Judge  Elliott :  ''The 
effect  of  appellant's  failure  to  obey  the  local  law  extends 
much  further  than  the  question  whether  it  was  or  was  not 
guilty  of  actionable  negligence,  for  it  exerts  an  important 
influence  upon  the  question  whether  the  intestate  was  or 
was  not  guilty  of  contributory  fault."  Pennsylvania  Co.  v. 
Stegemeier  (1889),  118  Ind.  305,  309,  10 'Am.  St.  136.  See, 
also,  Orand  Rapids,  etc.,  R.  Co.  v.  Cox  (1893) ,  8  Ind.  App.  29, 
36;  Madison,  etc.,  R.  Co.  v.  Taffe  (1871),  37  Ind.  361; 
LouisvUle,  etc.,  R.  Co.  v.  Williams  (1898),  20  Ind.  App.  576; 
Pittsburgh,  etc.,  R.  Co.  v.  McNeil,  supra;  Pittsburgh,  etc., 
R.  Co.  V.  Bennett  (1894),  9  Ind.  App.  92;  Indianapolis 
Union  R.  Co.  v.  Neubacher  (1896),  16  Ind.  App.  21,  38; 
Hancock  v.  Lake  Erie,  etc.,  R.  Co.  (1898),  21  Ind.  App.  10, 
16;  Cleveland,  etc.,  R.  Co.  v.  Harrington  (1892),  131  Ind. 
426;  Chicago,  etc.,  R.  Co.  v.  Boggs  (1885),  101  Ind.  522; 
Stoy  V.  Louisville,  etc.,  R.  Co.,  supra;  Malott  v.  Haw- 
kins, supra;  Chicago,  etc.,  R.  Co.  v.  Pulliam  (1903),  111, 
111.  App.  305.  The  evidence  shows  that  appellant's  watch- 
man was  provided  with  a  flag  and  red  lantern  with 
10.  which  to  give  warning  of  danger,  these  facts  accord 
with  the  duty  which  he  is  in  law  assumed  to  be 
charged  with.  **The  flagman's  duty  is  to  know  of  the  ap- 
proach of  trains,  and  to  give  timely  warning  to  all  persons 
attempting  to  cross  the  railroad  track,  and  the  public  have 
a  right  to  rely  upon  a  reasonable  performance  of  that  duty." 
Chicago,  etc.,  R.  Co.  v.  Hutchinson  (1887),  120  111.  587,  11 
N.  E.  855,  and  see  Montgomery  v.  Missouri  Pac.  R.  Co. 
(1904),  181  Mo.  477,  500,  79  S.  W.  930;  Mitchell  v.  Illinois 
Cent.  R.  Co.  (1903),  110  La.  630,  635,  34  South.  714,  98  Am. 
St.  472;  Chicago,  etc.,  R.  Co.  v.  Blaul  (1898),  175  111.  183, 
185,  51  N.  E.  895;  Chicago,  etc.,  R.  Co.  v.  Clough  (1891), 
134  111.  586,  25  N.  E.  664,  29  N.  E.  184;  Chicago,  etc.,  R.  Co. 
V.  WUson  (1890),  133  111.  55,  24  N.  E.  555;  2  Thompson, 
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Negligence  (2d  ed.),  §1613.  Of  crossing  accidents  caused  by 
making  flying  switches  Mr.  Thompson  says:  ''But 
11.  while  the  contributory  negligence  of  the  traveler  will 
unquestionably  be  a  defense  in  these,  as  in  other  cases, 
yet  the  solution  of  the  question  what  is  contributory  negli- 
gence is  undoubtedly  modified  by  the  fact  of  the  gross  neg- 
ligence or  misconduct  of  the  railway  company  in  thrusting 
detached  cars  over  the  crossing  without  warning,  after  the 
passage  of  the  main  portion  of  the  train  has  tempted  the 
traveler  into  the  belief  that  the  danger  is  over.  While,  as 
already  seen,  a  traveler,  on  approaching  a  railroad  crossing, 
is  bound  to  keep  a  sharp  lookout  for  approaching  engines 
or  trains,  yet  he  is  not  bound  to  anticipate  that  the  railroad 
company  will  commit  an  act  of  negligence  so  gross  as  to 
make  a  'flying  switch'  across  a  public  highway."  2  Thomp- 
son, Negligence  (2d  ed.),  §1697.  The  issue  of  contributory 
negligence  seems  very  generally,  in  such  cases,  to  have  been 
left  to  the  jury.  Delaware,  etc.,  R,  Co.  v.  Converse  (1891), 
139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213;  Howard  v. 
St.  Paul,  etc.,  B.  Co.  (1884),  32  Minn.  214,  20  N.  W.  93; 
Pation  V.  East  Tenn.,  etc.,  R.  Co.  (1890),  89  Tenn.  370, 15  S. 
W.  919,  12  L.  R.  A.  184;  Butler  v.  Milwaukee,  etc.,  B.  Co. 
(1871),  28  Wis.  487;  Ferguson  v.  Wisconsin  Cent.  B.  Co. 
(1885),  63  Wis.  145,  23  N.  W.  123;  Chicago,  etc.,  B.  Co.  v. 
Hedges  (1886),  105  Ind.  398;  O'Connor  v.  Missouri  Pac.  B. 
Co.  (1887),  94  Mo.  150,  7  S.  W.  106,  4  Am.  St.  364;  Ala- 
hama,  etc.,  B.  Co.  v.  Summers  (1891),  68  Miss.  566, 10  South. 
63;  Phaiips  v.  Milwaukee,  etc.,  B.  Co.  (1890),  77  Wis.  349, 
46  N.  W.  543,  9  L.  R.  A.  521 ;  French  v.  Taunton  Branch 
Bailroad  (1875),  116  Mass.  537;  Brown  v.  New  York  Cent. 
BaUroad  (1865),  32  N.  Y.  597,  88  Am.  Dec.  353;  Illinois 
Cent.  B.  Co.  v.  Baches  (1870),  55  111.  379;  Merz  v.  Missouri 
Pac.  B.  Co.  (1886),  88  Mo.  672,  1  S.  W.  382.  These  consid- 
erations apply  also  to  the  questions  argued  as  relating  to  in- 
structions, and  the  judgment  is  affirmed. 
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Board  of  Commissioners  of  the  County  of 
Daviess  v.  Fitzgerald. 

[No.  5,C81.    Filed  Noveuil>er  27,  190G.    Reliearing  denied  April  5, 

1907.] 

1.  Appeal. — Same  Question  Twice  Presented. — Where  the  demurrer 
to  the  complaint  and  the  excei)tion  to  tlie  conclusions  of  law  pre- 
sent the  same  questions,  they  will  be  considered  together,    p.  25. 

2.  Officebs. — Fees  and  Salaries. — Sheriffs. — Attendance  at  Court. 
— Sheriffs  are  allowed  their  per  diem  attendance  at  sessions  of  the 
circuit,  superior  and  commissioners'  courts  iii  addition  to  their 
regular  salaries,    p.  25. 

3.  Same. — Fees  and  Salaries. — Sheriffs. — Admittance  and  Dis- 
charge of  Prisoners. — Sheriffs  are  not  entitled  to  an  allowance 
for  the  admittance  to  Jail  and  discharge  of  prisoners,    p.  25. 

4.  Pleading. — Complaint. — Officers. — Fees  and  Salaries. — Sheriffs. 
— A  complaint  by  a  sheriff  for  compensation  for  his  per  diem  at- 
tendance at  the  various  courts,  and  for  the  admittance  and  dis- 
charge of  prisoners  is  good,  since  he  Is  entitled  to  such  per  diem. 
p.  25. 

Prom  Daviess  Circuit  Court;  IlUeary  Q.  Iloughton, 
Judge. 

Action  by  Milton  Fitzgerald  against  the  Board  of  Com- 
missioners of  the  County  of  Daviess.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Heffeman  &  Mattingly,  for  appellant. 
W.  R.  Gardiner,  C.  O.  Gardiner  and  T.  D.  Slimp,  for  ap- 
pellee. 

Wiley,  P.  J. — Appellee  was  elected  sheriff  of  Daviess 
county  and  entered  upon  the  duties  of  his  office  January  1, 
1904. 

This  appeal  involves  two  questions:  (1)  His  right  to  re- 
tain, over  and  above  his  salary,  the  several  amounts  allowed 
and  paid  him  for  his  per  diem  attendance  upon  the  sessions 
of  the  circuit  court;  and  (2)  his  right  to  retain,  over  and 
above  his  salary,  certain  fees,  designated  by  statute,  for  re- 
ceiving prisoners  into,  and  discharging  them  from,  the  coun- 
ty jail. 
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The  trial  court  made  a  special  finding  of  facts,  and  stated 

its  conclusions  of  law  thereon.     By  its  conclusions  of  law 

the  court  stated  that  appellee  was  entitled  to  recover 

1.  his  per  diem  allowance,  but  was  not  entitled  to  re- 
cover on  the  other  branch  of  his  case.    Under  the  as- 
signment of  errors,  the  sufficiency  of  the  complaint  and  the 
first  conclusion  of  law  are  attacked.     These  may  be  consid- 
ered together,  for  they  present  one  and  the  same  question. 

Appellee  has  also  assigned  cross-errors  upon  the  second 
conclusion  of  law,  and  the  question  thus  presented  may  be 
considered  with  the  others. 

The  right  of  appellant  to  retain,  in  excess  of  his  salary, 

the  amounts  allowed  him  for  his  per  diem  attendance  upon 

the  sessions  of  the  circuit  and  commissioners'  courts 

2.  has  been  affirmed  by  many  decisions  of  the  Supreme 
and  Appellate  Courts,  the  most  recent    case    being 

that  of  Board,  etc.,  v.  Crone  (1905),  36  Ind.  App. 
283,  and  authorities  cited.  The  same  question  in  principle 
was  involved  and  decided  in  Board,  etc.,  v.  Neely  (1905),  36 
Ind.  App.  706.    This  disposes  of  the  first  question. 

As  to  the  second,  appellee's  right,  as  sheriff,  to  have  paid 

to  him  by  the  county  twenty-five  cents  for  receiving  and 

discharging  each  prisoner  committed  to  the  county 

3.  jail,  and  to  retain  the  same  in  addition  to  his  fixed 
salary,  is  settled  adversely  to  him   by   the    case   of 

Starr  v.  Board,  etc.  (1907),  ante,  7,  and  upon  the  authority 
of  that  case  it  must  be  held  that  appellee  is  not  entitled  to 
recover  the  fees  provided  by  statute  for  receiving  into,  and 
discharging  from,  the  jail  persons  committed  to  his  care. 
Each  paragraph  of  the  complaint  must  be  held  good,  for 
they  count  on  appellee's  right  to  recover  his  per  diem 

4.  for  his   attendance   upon   the   circuit  and  commis- 
sioners' court,  which  he  covered  into  the  treasury,  as 

well  as  upon  his  right  to  recover  the  *'in"  and  **out"  fees, 
as  keeper  of  the  county  jail. 

We  find  no  reversible  error,  and  the  judgment  is  affirmed. 
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Excelsior  Clay  Works  v.  DeCamp. 

[No.  5,915.    Filed  April  9,  1907.] 

1 .  Pleadtno.— CowipZainf.  —  Paragraphs.  —  Sufficiency, — A  ppeal, — 
Where  a  demurrer  was  overruled  to  a  complaint  In  two  para- 
graphs, and  one  of  such  paragraphs  is  not  questioned  on  appeal, 
the  complaint  will  be  held  sufficient,    p.  27. 

2.  Same. — Complaint. — How  Drawn. — Recovery. — ^Tlie  complaint 
should  consist  of  a  concise  statement  of  the  facts  constituting  the 
cause  of  action,  and  the  recovery  must  l)e  according  to  the  alle- 
gations of  the  complaint,    p.  30. 

3.  Same. — Answer.  —  Set-Off.  —  Counterclaim.  —  Whether  the  de- 
fendant's pleading  is  an  answer,  set-off  or  counterclaim  must  be 
determined  from  the  facts  stated  therein,  but  it  cannot  be  all.    p.  30. 

4.  Same.— Cottn<erc7afw.—fifta«M«e«.— Under  §§353,  354  Burns  1901, 
§§350,  351  R.  S.  1881,  a  counterclaim  is  any  claim,  in  favor  of 
defendant,  arising  out  of  the  subject-matter  or  transaction  set 
forth  by  the  plaintiff  as  his  cause  of  action,    p.  30. 

5.  Words  and  Phrases.  —  "Cause  of  Action.^'  —  Pleading.  —  The 
phrase  "cause  of  action,"  as  used  in  §353  Bums  1901,  §350  R.  S. 
1881,  imports  the  matter  for  which  an  action  may  be  brought,    p.  31. 

G.  Action. — Causes  for. — Counterclaim. — While  defendant  cannot 
have  a  cause  of  action  against  plaintiff,  arising  out  of  his  wrongs 
toward  plaintiff,  he  may  have  a  claim  against  plaintiff,  arising  out 
of  the  same  transaction  from  which  plaintiffs  cause  arises,    p.  31. 

7.  Pleading. — Set-Off. — Counterclaim. — Torts. —  Contracts.  —  Inde- 
pendent torts  cannot  be  made  to  compensate  each  other  by  any 
form  of  pleading;  but  a  counterclaim  arising  out  of  the  contract 
on  which  plaintifTs  action  is  based  is  permissible,    p.  31. 

8.  Statutes. — Words  and  Phrases. — "Transaction." — Counterclaim. 
—The  word  "transaction,"  as  used  in  §354  Bums  1901,  §351  R.  S. 
1881,  is  not  synonymous  with  "contract,"  as  therein  used,  but  im- 
ports something  additional,    p.  32. 

9.  Words  and  Phrases. — "Transaction.*' — "Contract.** — "Accident.** 
— "Occurrence.** — A  "contract"  is  a  "transaction,"  but  a  "transac- 
tion" is  not  always  a  "contract,"  nor  is  It  synonymous  with  "acci- 
dent" or  "occurrence."    p.  32. 

10.  Pleading. — Counterclaim. — Same  "Transaction.** — How  Deter- 
mined.— In  determining  whether  defendant's  counterclaim  arises 
out  of  the  same  "transaction"  as  plaintiff's  cause  of  action,  both 
the  complaint  and  the  counterclaim  will  be  considered,    p.  33. 

11.  Words  and  Phrases. — "Transaction.** — Meaning. — ^The  word 
•*transactIon"  imports  the  management  or  settlement  of  an  affair ; 
that  which  is  done ;  the  conducting  of  a  business ;  a  negotiation ; 
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a  proceeding ;  the  performance  of  a  matter  of  business ;  and  it  is 
not  confined  to  a  single  day  or  place,    p.  33. 

12.  Pi&ADiNG. — Counterclaim. — Coal  Mines. — Conversion.  —  Where 
the  adjacent  owners  of  coal  undertai^e  to  separate  their  coal  in 
the  mine  and  each  to  mine  to  the  line,  but  each  invades  the 
other's  territory,  and  one  flies  an  action  for  conversion,  the  other 
may  file  a  counterclaim  and  have  their  rights  adjudicated  in  the 
same  action,    p.  34. 

13.  Assumpsit. — Waiver  of  Tort. — Conversion. — ^Assumpsit  lies  to 
recover  vlvod.  the  implied  promise  to  pay  the  value  of  coal  wrong- 
fully taken  by  defendant  from  plaintiff's  land,  the  action  in  tort 
being  waived,    p.  36. 

14.  Pleading. — Complaint. — Conversion. — Elements. — Assumpsit.  — 
A  complaint  showing  that  defendant  wrongfully,  unlawfully,  but 
by  mistake  and  inadvertence,  mined  and  appropriated  plaintiffs' 
coal,  states  an  action  in  conversion  and  not  in  assumpsit,    p.  36. 

15.  Action. — Contracts. — Torts. — Counterclaim. — Where  the  facts 
warrant  the  plaintiffs  in  bringing  an  action  in  tort  or  in  assump- 
sit, his  election  to  bring  it  in  tort  does  not  deprive  defendant  of  his 
right  to  file  a  counterclaim  arising  out  of  the  same  transaction. 

p.  sa 

16.  Pleading. — Counterclaim. — When  Proper.— The  courts,  in  order 
to  avoid  a  multiplicity  of  actions,  adopt  a  liberal  rule  regarding 
counterclaims;  and  if  the  defendant  has  a  claim  connected  with 
plaintifTs  cause  of  action,  he  may  assert  it  as  a  counterclaim,    p.  37. 

Prom  Clay  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Arthur  De  Camp  and  others  against  Excelsior 
Clay  Works  and  another.  Prom  a  judgment  for  plaintiffs, 
defendant  Excelsior  Clay  Works  appeals.    Reversed. 

Prank  A.  Horner,  for  appellant. 
A.  W.  Knight,  for  appellees. 

Rosy,  P.  J. — ^Action  by  appellees  against  the  Excelsior 
Clay  Works.    The  case  was  tried  by  a  jury,  and  a  verdict  re- 
turned in  favor  of  appellees,  assessing  their  damage  at  $312. 
The  complaint  is  in  two  paragraphs.    Prank  Pechio  was 
made  a  defendant  to  answer  to  any  interest  he  might  claim, 
and  filed  a  disclaimer  of  interest.    The  appellant  de- 
1.    murred  to  the  complaint.     Said  demurrer  was  over- 
ruled, and  such  ruling  is  assigned  as  error.    No  objec- 
tion to  or  criticism  of  the  second  paragraph  of  complaint  is 
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made,  and,  under  the  established  rule,  objections  to  the  first 
paragraph  are  not  sufficient  to  sustain  the  assignment. 

The  substance  of  the  first  paragraph  of  complaint  is :  The 
appellant,  a  corporation  engaged  in  the  manufacture  of  clay 
products,  operated  and  owned  a  coal  mine  on  its  premises 
in  suit,  and  on  July  26,  1899,  Frank  Pechio,  came  lawfully 
into  possession,  under  a  lease,  of  certain  lands  adjacent  to 
those  of  the  appellant.  By  the  terms  of  his  lease  he  was  re- 
stricted to  mining  and  removing  coal  from  said  land,  and  to 
other  uses  necessary  to  such  mining  operations.  '*Said  real 
estate  of  said  Excelsior  Clay  Works  and  its  said  coal  mine 
were  all  located  directly  north  of  the  lands  covered  by  said 
Pechio 's  lease  and  adjoined  the  same  on  the  south.  Plaintiffs 
now  say  that  on  July  S2, 1899,  and  on  divers  other  times  and 
days,  the  exact  dates  whereof  are  unknown  to  the  plaintiflfe, 
the  defendant  clay  works  did  unlawfully  and  wrongfully,  by 
inadvertence  and  mistake,  break  into  and  enter  said  lands 
and  the  coal  veins  therein,  covered  by  the  Pechio  lease  afore- 
said, and  did  then  and  there  unlawfully  and  wrongfully,  by 
inadvertence  and  mistake,  mine,  remove  and  carry  away 
therefrom  and  convert  to  its  own  use,  large  quantities  of 
coal,  to  wit,  1,000  tons,  of  the  value  of  $2,500." 

It  is  further  averred  that  the  rights  of  said  Frank  Pechio 
were,  prior  to  the  institution  of  the  action,  assigned  to  ap- 
pellees ;  that  by  reason  of  the  foregoing  facts  appellees  were 
damaged  in  the  sum  of  $2,500. 

Appellant  answered  in  two  paragraphs.  The  first  is  a 
general  denial  directed  to  both  paragraphs  of  the  complaint, 
while  the  second  paragraph  is  addressed  to  the  first  para- 
graph of  the  complaint.  The  substance  of  such  answer  is 
that  if  appellant  crossed  the  line  and  mined  and  appropri- 
ated to  its  use  and  benefit  any  coal  whatever  belonging  to 
appellees  or  their  assignor,  the  same  was  done,  as  appellees 
allege  in  their  first  paragraph  of  complaint,  by  inadvertence 
and  mistake  as  to  the  lines  dividing  appellees'  land  and  coal 
from  that  of  appellant,  and  was  not  in  any  manner  inten- 
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tionally.  or  knowingly  done  with  any  view  or  purpose  of 
wronging  or  injuriilg  appellees  or  their  assignor ;  that  appel- 
lant has  at  no  time  refused  to  pay  for  any  such  coal,  if  any 
was  so  appropriated  by  it,  at  such  time  that  the  amount 
thereof,  if  any,  could  be  ascertained  by  survey  or  agree- 
ment. And  appellant  says  that  before  the  beginning  of  this 
action,  and  before  the  assignment  by  Pechio  to  appellees  of 
the  alleged  claim  in  suit,  said  Pechio  became  and  was  in- 
debted, and  still  is  indebted,  to  appellant  in  the  sum  of 
$2,500,  by  virtue  of  the  following  facts:  That  appellant 
owns,  and  at  the  time  of  the  occurrence  of  the  matters  herein 
set  out,  owned  and  was  in  possession  of,  certain  lands  de- 
scribed; that  said  Pechio  was,  and  had  been  until  the  as- 
signment by  him  to  appellees,  in  possession  under  a  lease  of 
the  coal  underlying  certain  described  lands  adjoining  those 
of  appellant ;  that  under  the  terms  of  said  lease  Pechio  is  re- 
stricted to  mining  and  removing  coal ;  that  a  stratum  of  coal 
extends  uniformly  under  the  surface  of  all  of  said  land,  and 
the  appellant  and  Pechio,  during  all  the  time  since  July  26, 
1899,  were  engaged  in  the  business  of  mining  coal  from  said 
stratum  in  their  said  adjoining  lands;  that  the  lines  divid- 
ing the  surface  of  said  adjoining  lands  were  not  well  de- 
fined, and  in  mining  such  coal  it  was  difficult  to  ascertain  be- 
neath the  surface  the  exact  lines  dividing  that  part  of  said 
stratum,  and  the  coal  belonging  to  appellant  from  that  part 
of  the  same  stratum  which  was  leased  by  Pechio ;  that,  ow- 
ing to  such  difficulty  in  running  the  exact  lines  dividing 
such  real  estate  and  said  stratum  of  coal,  said  Pechio,  on 
July  26,  1899,  and  on  divers  other  times  and  days,  the  exact 
dates  whereof  are  unknown  to  defendant,  did,  without  li- 
cense, but  by  inadvertence  and  mistake,  and  without  any  in- 
tention whatever  to  wrong  or  harm  appellant,  break  into  and 
enter  from  the  entries  and  workings  underneath  the  surface 
of  said  real  estate  said  lands  and  coal  veins  of  appellant,  and 
did  then  and  there,  without  license  or  right,  but  by  inail- 
vertence  and  mistake,  and  without  intention  whatever  to 
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wrong  or  harm  appellant,  mine,  remove,  and  carry  away 
therefrom,  and  appropriate  to  his  own  use  and  benefit,  and 
receive  and  enjoy  the  profit  of  1,000  tons  of  coal  from  the 
lands  of  appellant,  of  the  value  of  $2,500;  that  by  reason 
thereof  said  Peehio,  before  the  beginning  of  the  suit  and  be- 
fore the  assignment  by  him  of  his  alleged  claim  to  appellees, 
was  indebted  to  appellant  in  said  sura,  which  is  pa^t  due  and 
unpaid.  Wherefore  it  was  prayed  that  any  amount  found 
due  appellees  upon  their  first  paragraph  of  complaint  be  set 
oflf  against  the  amount  due  to  appellant  from  said  Peehio. 

Appellees  filed  a  motion  to  strike  out  the  foregoing  an- 
swer, which  motion  was  by  the  court  sustained,  and  excep- 
tion reserved  and  such  ruling  assigned  as  error. 

The  statute  requires  that  **the  complaint  shall  contain 

•     •     •    a  statement  of  the  facts  constituting  the  cause  of 

action,  in  plain  and  concise  language,  without  repeti- 

2.  tion,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended." 

§341  Bums  1901,  §338  R.  S.  1881.  The  plaintiff  must  re- 
cover according  to  the  averments  of  his  complaint.  Bixel 
V.  Bixel  (1886),  107  Ind.  534. 

Whether  the  pleading  is  an  answer,  set-off,  or  counter- 
claim is  determined  from  the  facts  stated  therein.    Jones  v. 
Hathaway  (1881),  77  Ind.  14;  Mills  v.  Rosenbaum 

3.  (1885),  103  Ind.  152;  Crowder  v.  Seed  (1881),  80 
Ind.  1.  The  pleading  which  has  been  heretofore  re- 
ferred to  as  an  answer  purports  upon  its  face  to  be  an  an- 
swer, a  set-off,  and  a  cross-complaint.  It  cannot  be  all.  §350 
Bums  1901,  §347  R.  S.  1881;  Huber  Mfg,  Co.  v.  Busey 
(1896),  16  Ind.  App.  410;  Blakely  v.  Boruff  (1880),  71 
Ind.  93. 

'*  A  counterclaim  is  any  matter  arising  out  of  or  connected 

with  the  cause  of  action  which  might  be  the  subject  of  an 

action  in  favor  of  the  defendant,  or  which  would  tend 

4.  to  reduce  the  plaintiff's  claim  or  demand  for  dam- 
ages."   §353  Bunis  1901,  §350  K  S.   1881.    Tto 
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section  must  be  taken  in  connection  with  §354  Bums  1901, 
§351  R.  S.  1881.  Woodruff  v.  Gamer  (1886),  27  Ind.  4,  6, 
89  Am.  Dec.  477;  State  v.  Gerhardt  (1896),  145  Ind.  439,  33 
L.  R.  A.  313.  The  language  of  the  latter  section  is:  **If 
any  defendant  personally  served  with  notice  omit  to  set  up 
a  counterclaim  arising  out  of  the  contract,  or  transaction  set 
forth  in  the  complaint  as  the  ground  of  the  plaintiff's 
claims,  or  any  of  them,  he  cannot  afterward  maintain  an 
action  against  the  plaintiff  therefor,  except  at  his  own  cost." 
The  phrase  "cause  of  action"  means  the  matter  for  which 
an  action  may  be  brought  (Bouvier's  Law  Diet.).  '*The 
*  cause  of  action, '  then,  is  the  'wrong.'  "    Bliss,  Gode 

5.  PI.  (3d  ed.),  §113.    The   language   of   §353,   supra, 
taken  literally  and  by  itself,  would  not  be  of  much 

practical  importance.  The  Kansas  statute  contains  the  term 
"subject  of  action,"  where  in  our  statute  the  term  "cause 
of  action"  is  used.  The  supreme  court  of  Kansas,  in  discus- 
sing their  statute,  said:  "The  legislature  did  not  commit 
the  folly  of  enacting  that  several  'causes  of  action'  may  be 
united  when  they  all  arise  out  of  the  transactions  connected 
with  the  same  'cause  of  action.'  "  Scarborough  v.  Smith 
(1877),  18  Kan.  399,  406;  Woodruff  v.  Gamer,  supra; 
StancUey  v.  Northwestern,  etc,  Ins.  Co,  (1884),  95  Ind.  254, 
263. 

A  cause  of  action  in  favor  of  the  defendant  cannot 

6.  arise  out  of  the  wrong  which  the  defendant  has  done 
to  the  plaintiff.    It  may  frequently  arise  out  of  the 

same  transaction,  and,  when  it  does,  it  may  be  set  up  by  way 
of  counterclaim.     It  is  entirely  well  settled  that  inde- 

7.  pendent  torts  cannot  be  made  to  compensate  each 
other  by  any  form  of  pleading.    Lake  Shore,  etc.,  R. 

C.  V.  Van  Auken  (1891),  1  Ind.  App.  492;  Terre  Haute,  etc., 
R.  Co.  V.  Pierce  (1884),  95  Ind.  496,  500.  It  is  also  true 
that  when  the  cause  of  action  set  up  by  way  of  counter- 
claim arises  out  of  the  contract  which  is  the  foundation  of 
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the  plaintiff's  action,  the  counterclaim  may  be  entertained. 
Between  these  two  extremes  is  the  third  class,  in  which  the 
assertions  of  right  on  either  hand* 'arise out  of  •  •  •  the 
transaction  set  forth  in  the  complaint.*'  Whether  the  aver- 
ments contained  in  the  pleading,  which  has  been  heretofore 
referred  to  as  an  answer,  but  which  is  a  counterclaim,  if  it 
is  anything,  show  that  the  facts  upon  which  it  is  founded 
arise  out  of  the  transaction  set  forth  in  the  complaint,  is 
the  question,  upon  the  answer  to  which  the  correctness  of  the 
action  of  the  court  in  striking  out  said  pleading  depends. 
The  meaning  of  the  word  ** transaction"  is  therefore  of 
controlling  importance.    Of  it,  Mr.  Pomeroy,  in  his 

8.  illuminating  work  on  remedies  and  remedial  rights, 
says:    **As  already  stated  in  a  former  chapter,  the 

difficulty  in  arriving  at  the  true  interpretation  of  the  term 
*  transaction'  lies  in  the  fact  that  it  had  no  strict  legal  mean- 
ing before  it  was  used  in  the  statute.  Being  placed  in  imme- 
diate connection  with  the  word  'contract,'  and  separated 
therefrom  by  the  disjunctive  *or,'  one  conclusion  is  certain 
at  all  events;  namely,  that  the  legislature  intended  by  it 
something  different  from  and  additional  to  'contract.'  The 
most  familiar  rules  of  textual  interpretation  are  violated  by 
the  assumption  that  no  such  signification  was  intended. 
The  only  question  at  all  doubtful  is,  how  far  did  the  law- 
makers design  to  go,  and  how  broad  a  sense  did  they  attach 
to  the  word?  Is  it  to  be  used  in  its  widest  popular  meaning, 
or  must  it  be  narrowed  into  some  limited  and  technical 
meaning,  and  thus  be  made  a  term  of  legal  nomencla- 
ture?" Pomeroy,  Remedies  and  Remedial  Rights  (2d  ed.), 
§769.     A  contract  is  a  ** transaction,"  but  that  a 

9.  ** transaction"  is  not  necessarily  a  contract  has  been 
often  held.    Pelton  v.  Powell  (1897),  96  Wis.  473,  71 

N.  W.  887;  Deagan  v.  Weeks  (1901),  73  N.  Y.  Supp.  641; 
Cunningham  v.  Speagle  (1899),  106  Ky.  278,  50  S.  W.  244; 
Roberts  v.  Donovan  (1886),  70  Cal.  108,  11  Pac.  599.    It  is 
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also  held  by  this  court,  and  properly,  we  think,  that  the  word 
is  not  synonymous  with  '* accident"  or  '* occurrence."  Lake 
Shore,  etc.,  R.  Co.  v.  Van  Auken,  supra. 

In  determining  whether  the  respective  claims  asserted  by 

the  parties  arise  out  of  the  same  transaction,  the  court  is 

not  confined  to  the  facts  stated  by  the  plaintiff,  but 

10.  may  take  into  account  the  facts  set  up  by  the  defend- 
ant, and  will  from  them  all  determine   whether   the 

claims  arise  out  of  the  same  transaction.  Woodruff  v.  Oar- 
ner,  supra;  Judah  v.  Trustees,  etc.  (1861),  16  Ind.  56,  61; 
Story  &  Isham  Com.  Co.  v.  Story  (1893),  100  Cal.  30,  34 
Pac.  675.  The  character  of  appellees'  suit  depends  upon  the 
facts  thus  disclosed,  and  not  upon  the  technical  phrases  or 
epithets  which  may  be  used.  The  facts  presented  in  the  case 
at  bar  show  that  the  respective  claims  arise  out  of  an  at- 
tempt by  appellant  and  appellees'  assignor  to  divide  coal  in 
the  ground  according  to  a  surface  line  difficult  to  determine, 
and  that  through  mutual  and  innocent  mistake  each  party 
took  an  equal  amount  of  coal  from  the  other's  land.  If  this 
attempted  division  in  the  manner  stated  was  a  transaction, 
within  the  meaning  of  the  statute,  then  the  counterclaim 
was  a  proper  pleading,  and  should  not  have  been  stricken 
out.  A  transaction  is  'Hhe  management  or  settlement  of 
an  affair,"  Century  Diet.    **That   which   is   done," 

11.  Webster's  Diet.     "Transacting  or  conducting  any 
business;  negotiation;  management;  a  proceeding," 

Worcester's  Diet.  **  Transaction,  as  ordinarily  employed,  is 
understood  to  mean  the  doing  or  performing  of  some  mat- 
ter of  business  between  two  or  more  persons.  It  is  from  the 
Latin  trans sxtd ago  (to  carry  on)."  Lake  Shore,  etc.,  B.  Co. 
V.  Van  Avken,  supra.  It  is  not  confined  to  what  is  done  in 
one  day  or  at  a  single  time  or  place.  The  logical  relation  of 
facts  determines  whether  they  together  constitute  a  single 
transaction.  First  Nat.  Bank  v.  Wisdom  (1901),  111  Ky. 
135,  63  S.  W.  461.  That  adjacent  landowners  who  should 
Vol.  40—3 
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undertake  to  determine  their  boundary  line  upon  the 
12.  surface  of  the  earth  would,  while  doing  so,  be  en- 
gaged in  a  transaction,  will  scarcely  be  doubted.  The 
appellant  and  appellee's  assignor  were  none  the  less  engaged 
in  .a  transaction  because  the  surface  line,  instead  of  monu- 
ments and  comers,  gave  to  them  the  data  by  which  the 
boundary  between  them  under  the  ground  was  to  be  fixed. 
Out  of  this  transaction  the  claims  of  each  party  arise,  and 
it  is  most  eminently  just  that  they  should  settle  in  one  ac- 
tion, so  far  as  practicable,  all  controversies  arising  between 
them  therefrom.  Pelton  v.  Powell,  supra.  In  an  early  case 
the  Supreme  Court  said:  '*But  the  deed  sought  to  be  set 
aside  constitutes  a  part  of  the  transaction  upon  which  the 
plaintiff  and  the  defendant  both  rely  for  a  recovery.  It  is 
the  link  which  forms  a  direct  connection  between  the  two 
diverse  causes  of  action.  So  the  counterclaim  for  the  pos- 
session is  ^connected  with  the  cause  of  action'  of  the  plaintiff 
directly,  and  is  therefore  authorized  by  the  statute.  In 
litigating  either  claim  separately,  an  important  question,  to 
wit,  the  alleged  fraud,  must  be  investigated,  inasmuch  as 
it  is  necessarily  a  question  in  controversy.  If  that  question 
be  decided  for  the  defendant,  then,  a  single  additional  fact 
being  established — ^that  the  plaintiff  keeps  him  out  of  posses- 
sion of  land  conveyed — CHtitles  the  defendant  to  a  recovery. 
There  is,  then,  one  question  common  to  both  claims.  Why 
should  this  be  twice  tried  ?  We  think  that  the  object  of  the 
statute  was  to  enable  the  parties,  by  a  single  litigation,  to 
settle  whatever  claim  either  may  have  directly  dependent 
upon  such  a  question,  and  thus  avoid  a  multiplicity  of 
suits."  Woodruff  v.  Gamer,  supra.  The  true  line  of  loca- 
tion of  the  dividing  line  between  coal  belonging  to  the  re- 
spective parties  is  the  link  corresponding  to  the  fraud  re- 
ferred to  in  the  above  quotation. 

In  Judah  v.  Trustees,  etc.,  supra,  the  action  was  against 
Judah  for  wrongfully  converting  certain  bonds.  The  point 
was  made  that  the  action  being  in  form  ex  delicto,  the  de- 
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fendant  could  not  set  off  any  claim  which  he  may  have  had 
against  the  plaintiffs  for  services  rendered  or  money  ex- 
pended for  them.  For  this  point  the  court  said:  ** Without 
at  all  determining  whether,  under  our  statute,  set-off  or 
counterclaim  can  be  pleaded  to  an  ordinary  action  for  the 
conversion  of  the  property  (2  R.  S.  [1852],  pp.  39,  41) ;  or 
whether  this  particular  kind  of  property  can  be  held  for 
fees  due  to  an  attorney  {Id.  [2  R.  S.  1852],  p.  204) ;  we 
are  of  the  opinion  that  the  pleadings  developed  such  a 
necessity  for  an  accounting  between  the  parties  as  made  it 
right  to  admit  the  defense  as  therein  set  up." 

In  Shelly  v.  Vanarsdoll  (1864),  23  Ind.  543,  it  was  said: 
"We  are  not  aware  of  any  case  under  our  statute  in  which 
a  counterclaim  can  arise  in  any  action  unconnected  with 
contract."  Many  other  expressions  of  similar  import  may 
be  found  in  the  reports.  In  Terre  Haute,  etc.,  R.  Co.  v. 
Pierce,  supra,  they  were  summarized  as  follows:  **It  is  not 
quite  true,  as  has  been  sometimes  stated,  that  a  counterclaim 
is  only  admissible  in  actions  ex  contractu.  To  the  contrary, 
we  think  that  the  decisions  of  this  court  show  that  in  some 
actions  ex  delicto,  a  counterclaim  growing  either  out  of  a 
contract  or  tort  may  be  pleaded.  But  an  examination  of 
these  cases  will  show  that  the  matters  stated  in  the  com- 
plaint and  the  counterclaims  arose  out  of  the  same  transac- 
tion, and  that  such  transaction  related  to  a  contract  of  some 
kind  between  the  parties."  The  facts  under  consideration 
neither  call  for  nor  authorize  a  discussion  as  to  the  necessity 
of  a  contractual  element  in  order  to  maintain  a  counter- 
claim. If  those  facts  excluded  such  element  the  proposition 
suggested  by  the  learned  writer  of  the  very  clear  opinion  in 
the  case  last  cited  would  need  to  be  taken  up.  Appellant 
insists  with  earnestness  that  the  first  paragraph  of  com- 
plaint is  in  form  ex  contractu;  that  by  its  averments  ap- 
pellees have  elected  to  waive  the  claim  of  a  wrongful  con- 
version of  the  coal  belonging  to  their  assignor,  and  seek  to 
recover  in  assumpsit  on  the  promise  to  pay  the  reason- 
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able  value  thereof  which  the  law  implies  in  their 

13.  favor.  That  they  might  do  so  and  that  such 
promise  will  be  implied  has  been  often  de- 
cided. Cooper  V.  Helsabeck  (1838),  5  Blackf.  14;  Kitten- 
hause  v.  Knoop  (1894),  9  Ind.  App.  126;  Moore  v.  Hays 
(1895),  12  Ind.  App.  476;  Pittsburgh,  etc.,  R.  Co.  v.  Swin- 
ney  (1884),  97  Ind.  586,  598.  The  form  of  the  pleading  does 

not  indicate  the  purpose  upon  the  part  of  appellees 

14.  so  to  recover.    They  evidently  intended  to  avail  them- 
selves of  the  decision  in  Sunnyside  Coal,  etc.,  Co.  v. 

Uciiz  (1896),  14  Ind.  App.  478,  and  have  prepared  their 
complaint  following  the  lines  of  the  one  construed  in  that 
case.  Nor  is  it  necessary  that  they  should  adopt  the  milder 
form  of  action  in  order  to  bring  the  case  within  the  principle 
suggested  in  Terre  Haute,  etc.,  R.  Co.  v.  Pierce,  supra.  It 
is  sufficient  that  they  or  their  assignor  might  have  brought 
assumpsit  and  recovered  upon    a    promise    to    pay, 

15.  which  the  law  implies.     That  they    seek    a   remedy 
upon  diflferent  ground  in  nowise  changes  the  fact 

that  an  element  of  contract  does  exist — ^an  implied  contract, 
it  is  true,  but  equally  as  effective  as  an  express  parol  or 
written  one,  and  one  which,  when  sued  upon,  permits  a 
counterclaim  equally  with  the  others.  25  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  585.  And  it  is  also  held  that  when- 
ever the  facts  are  such  that  an  election  is  given  to  the  plain- 
tiff to  sue  in  form  either  for  a  tort  or  on  contract,  and  if 
a  counterclaim  is  permissible  when  he  sues  on  contract,  the 
same  counterclaim  may  also  be  interposed  when  the  suit  is 
in  form  for  the  tort.  25  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
584.  The  application  of  the  proposition  last  stated  is  not 
necessary  to  the  present  decision.  It  is  sufficient  that  such 
element  of  implied  contract  exists  in  order  that  the  case  be 
taken  out  of  that  class  where  it  is  attempted  to  counterclaim 
an  independent  tort. 

There  are  a  great  many  classes  of  castes  in  which  the  coun- 
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terclaim  is  recognized  because  of  the  desire  of  the  courts 
to  conclude  controversies  in  the  most  equitable  and 
16.  prompt  manner.  In  Standley  v.  Northwestern,  etc., 
Ins.  Co.  (1884),  95  Ind.  254,  no  reference  is  made  to 
§354  Bums  1901,  §351  R.  S.  1881,  and  the  following  quota- 
tions  made  to  show  the  liberality  of  the  construction  which 
has  been  given  to  §353  Bums  1901,  §350  R.  S.  1881 :  **In  de- 
fining  a  counterclaim  the  code  provides  that  it  'is  any  mat- 
ter arising  out  of  or  connected  with  the  cause  of  action,' 
and  if  a  strict  construction  were  adopted  the  office  of  a 
counterclaim  would  be  very  much  restricted,  for  the  defend- 
ant would  be  confined  to  such  matters  as  were  connected 
with  or  grew  out  of  the  statement  of  the  facts  pleaded  as 
constituting  the  grounds  of  the  plaintiff's  right  to  recover. 
A  liberal  construction  has,  however,  been  given  to  the  code, 
and  the  counterclaim  is  good  if  it  allege  matters  connected 
with  the  subject  of  the  original  action.  Our  cases  do,  in- 
deed, go  further,  for  they  hold  that  a  counterclaim  may  be 
maintained  where  it  reaches  the  object  of  the  action.  •  •  • 
We  do  not  say  that  this  doctrine  is  expressed  in  direct 
terms,  but  it  is  the  result  of  the  decisions.  It  is  a  just  re- 
sult, and  gives  fair  and  beneficent  effect  to  the  spirit  of  the 
code,  and  is  in  accordance  with  the  vicAvs  of  two  of  the 
leading  authors  on  code  pleading."  In  the  following  cited 
cases  counterclaims  have  been  entertained  in  order  that  con- 
troversies between  the  parties  might  be  disposed  of  in  a 
single  action  and  full  justice  done  to  all  concerned.  To 
review  them  would  require  more  space  than  the  results 
would  justify.  Tabor  v.  Mackkee  (1877),  58  Ind.  290;  Gos- 
sard  v.  Ferguson  (1876),  54  Ind.  519;  Grimes  v.  Duzan 
(1869),  32  Ind.  361;  Morrison  v.  Kramer  (1877),  58  Ind. 
38,  50;  Martindale  v.  Alexander  (1866),  26  Ind.  104,  89  Am. 
Dec.  458;  Milligan  v.  Poole  (1871),  35  Ind.  64;  Ferris  v. 
Reed  (1882),  87  Ind.  123;  Emily  v.  Harding  (1876),  53 
Ind.  102;  GUpin  v.  WOson  (1876),  53  Ind.  443. 
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The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  appellees'  motion,  and  for  further 
proceedings  consistent  herewith. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Schneider. 

[No.  5.080.    Filed  April  10,  1907.] 

1.  Pleading. — Complaint. — Railroads. — Street  Crossings. — ^A  com- 
plaint alleging  tiiat  plaintiff  relied  upon  an  electric  bell  main- 
tained by  defendant  company  at  a  certain  street  crossing  to  give 
her  warning ;  that  such  bell  was  out  of  repair  and  gave  no  warn- 
ing; that  she  looked  and  listened  for  an  approaching  train,  but 
could  not  see  or  hear  any,  and  that  she  proceeded  carefully  and 
without  negligence  on  her  part,  but  was  struclc  by  defendant's 
train  and  injured,  is  sufficient,    p.  42. 

2.  Tbial. — Verdict. — General. — Answers  to  Interrogatories. — Which 
Controls. — ^Where  the  answers  to  the  Interrogatories  to  the  jury 
are  not  in  irreconcilable  conflict  with  the  general  verdict,  the  lat- 
ter prevails,    p.  43. 

3.  Same. — Instructions. — Railroads. — Street  Crossings. — Failure  of 
Signal  Bell  to  Ring. — ^An  instruction  that  if  defendant  railroad 
company's  signal  bell  at  n  street  crossing  had  been  out  of  order 
so  long  that  the  company  should  have  known  of  it,  and  it  failed 
to  repair  it,  it  was  guilty  of  negligence,  is  not  prejudicial  to  de- 
fendant, though  there  was  no  evidence  that  the  bell  was  out  of 
repair,  the  presumption  being  that  the  jury  found  in  defendant's 
favor  on  such  fact.    p.  43. 

4.  Same. — Instructions. — Burden  of  Proof. — Contributory  Negli- 
gence.— ^An  instruction,  in  a  personal  injury  case,  that  the  plain- 
tiff must  be  f ree»f rom  fault ;  that  the  presumption  is  that  in  cross- 
ing a  railroad  track  she  used  the  degree  of  care  required  by  law ; 
that  such  presumption  may  be  removed  by  the  evidence,  and  the 
burden  "to  remove  that  presumption"  is  on  the  defendant,  is  not 
misleading,    p.  43.  . 

5.  Same. — Instructions. — Peremptory. — Where  the  evidence,  in  a 
personal  injury  case,  shows  that  plaintiff  watched  defendant's 
signal  bell  at  the  street  crossing  and  it  did  not  ring;  looked  and 
listened  for  approaching  trains,  hut  neither  saw  nor  heard  any; 
that  while  her  horses  were  nearing  and  partly  on  the  track  de- 
fendant's train  approached  at  the  rate  of  sixty  miles  an  hour.  In- 
flicting injuries  on  her,  a  peremptory  Instruction  for  defendant 
should  be  refused,    p.  44. 

6.  Same. — Instructions. — Contributory  Negligence. — Look  and  Lis- 
ten.— It  is  not  erroneous  to  refuse  to  instruct,  in  a  railroad  street 
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crossing  ease,  that  If  plaintiff  failed  to  stop  at  the  greatest  pos- 
sible distance  from  the  track,  from  which  she  could  look  and  lis- 
ten for  approaching  trains,  she  would  be  guilty  of  contributory 
negligence,  where  plaintiff  was  relying  to  some  extent  upon  a 
warning  from  the  signal  bell  which  defendant  had  maintained  at 
such  crossing,    p.  44. 

7.  Trial. — Instructiowt. — Invasion  of  Province  of  Jury, — ^An  in- 
struction which  undertakes  to  tell  the  Jury  what  the  preponder- 
ance of  the  evidence  shows.  Is  bad.    p.  44. 

8.  Same. — Jnstructiowf. — Railroads, — Crossing  Signal  Bells. — No- 
tice.— ^The  refusal  to  give  an  instruction.  In  a  personal  injury  case, 
that  while  the  failure  of  defendant  railroad  company  to  keep  in 
repair  its  street-crossing  signal  bell,  might  be  negligence,  still,  Its 
being  out  of  service  for  a  long  time  might  be  notice  that  it  had 
been  discontinued,,  and  therefore  was  not  to  be  relied  upon,  was 
harmless,  where  plaintiff  did  not  know  the  bell  was  out  of  order, 
p.  44. 

9.  Appeal. — Briefs. — Failure  to  Set  Out  Interrogatories  Refused. — 
A  failure  by  appellant  to  set  out  in  its  brief  the  Interrogatories 
refused,  or  their  substance,  waives  the  right  to  question  rulings 
thereon,    p.  45. 

10.  Tbial. — Railroads. — Negligence, — Contributory. — Crossing  Sig- 
nals,— ^The  failure  of  a  railroad  company's  street-crossing  signal 
bell  to  ring  raises  the  presumption  of  safety,  and  such  fact  exerts 
a  potent  influence  in  determining  plaintiff's  contributory  neg- 
ligence,   p.  40. 

11.  Railroads. — Street  Crossings. — Flagmen, — It  is  the  duty  of  a 
railroad  company  to  station  flagmen  at  its  much-used  street 
crossings,    p.  46. 

12.  Same. — Negligence. — Contributory. — Invitation. — ^The  law  does 
not  require  the  same  diligence  from  a  party  allured  to  his  Injtiry 
by  the  defendant,  as  from  one  not  so  allured,    p.  46. 

13.  Railroads.  —  Street  Crossings.-^Negligence, — Contributory, — 
Question  for  Jury, — Where  a  traveler  relies  upon  a  street-crossing 
signal  bell  which  gives  no  warning  of  the  approaching  train,  and 
then  upon  approaching  the  crossing,  the  track  being  obscured  by 
buildings,  she  looks  and  listens  vainly  for  an  approaching  train, 
and,  as  she  drives  upon  the  track,  is  struck  by  a  train  traveling 
at  sixty  miles  an  hour,  receiving  injuries,  the  questions  of  negli- 
gence and  contributory  negligence  are  for  the  Jury.    p.  46. 

Prom  Ripley  Circuit  Court;  Willard  New,  Judge. 

Action  by  Kate  Schneider  against  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed, 
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L.  J.  Hackney,  J,  O.  Cravens  and  T.  S.  Cravens,  for  ap- 
pellant. 

J.  H.  Connelley  and  H.  D.  McMullen,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  brought  this  action  against  ap- 
pellant to  recover  damages  for  personal  injuries  received  by 
her  at  a  public  crossing,  through  the  alleged  negligence  of 
appellant.  The  complaint  was  originally  in  two  paragraphs. 
There  was  a  several  demurrer  to  each  paragraph,  for  want 
of  sufficient  facts.  This  demurrer  was  sustained  as  to  the 
first  paragraph  and  overruled  as  to  the  second.  The  cause 
was  put  at  issue,  and  trial  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $1,200. 

The  action  of  the  court  in  overruling  (1)  appellant's  de- 
murrer to  the  second  paragraph  of  complaint;  (2)  the  mo- 
tion for  judgment  in  its  favor  on  the  answers  to  interroga- 
tories, notwithstanding  the  general  verdict,  and  (3)  the 
motion  for  a  new  trial,  are  the  errors  assigned. 

In  said  second  paragraph  it  is  alleged,  in  substance,  that 
on  February  28,  1905,  the  plaintiff  was  riding  in  a  spring 
wagon,  drawn  by  two  horses ;  that  her  husband  was  driving 
upon  a  public  street  in  the  town  of  Sunman,  Ripley  county, 
Indiana,  approaching  the  defendant's  railway  track;  that 
on  that  day,  and  for  several  months  prior  thereto,  there  was 
and  had  been  an  electric  bell  fastened  to  a  post  standing 
near  to  said  railway  crossing  that  was  placed  there  and 
maintained  by  defendant  company  for  the  purpose  of  noti- 
fying persons  traveling  upon  said  highway  of  the  approach 
of  trains  and  the  danger  of  crossing  said  tracks ;  that  prior 
to  said  day  appellee  had  crossed  said  railroad  track  at  that 
point;  that  she  knew  of  said  electric  bell  and  its  object; 
that  whenever  she  had  passed  said  crossing  after  said  post, 
bell,  and  apparatus  were  erected,  before  the  day  she  re- 
ceived her  injuries,  she  found  that  said  bell  rang  loudly 
and  gave  warning  of  approaching  trains,  and  she  also  found 
that  when  the  bell  was  not  ringing  there  was  no  train  ap- 
proaching within  a  quarter  of  a  mile ;  that  on  said  day,  as 
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she  approached  said  crossing,  she  carefully  observed  and 
listened  for  the  warning  of  an  approaching  train,  but  heard 
no  warning  and  heard  no  approaching  train;  that  on  each 
side  of  said  street  there  were  rows  of  high  buildings  which 
extended  to  within  ten  feet  of  said  defendant's  railroad 
track,  and  completely  obstructed  the  view  of  said  crossing 
until  within  ten  feet  of  the  same.  She  further  says  that  on 
approaching  said  crossing  from  the  south  there  is  no  oppor- 
tunity to  hear  or  see  a  train  approaching  upon  defendant's 
road,  and  that  persons  walking  or  driving  upon  said  street 
from  the  south,  approaching  said  crossing,  are  compelled  to 
and  do  depend  entirely  upon  the  bell  and  apparatus,  .here- 
inbefore described,  for  their  safety,  and  for  the  proper  and 
safe  time  to  pass  over  defendant's  track  upon  said  street; 
that  the  purpose  of  placing  said  bell,  post  and  apparatus 
was  and  is  to  notify  people  when  it  is  safe  to  pass  over  said 
track;  that  on  said  February  28,  as  she  approached  said 
crossing,  she  proceeded  carefully,  and  as  she  approached 
said  track  she  saw  the  post  upon  which  the  bell  was  placed 
to  give  warning,  and  the  bell,  post  and  apparatus  had  no 
other  or  different  appearance  than  itdaad  when  she  crossed 
before;  that  relying  upon  the  duty  of  the  defendant  com- 
pany, and  relying  upon  the  fact  that  the  bell  was  not  ring- 
ing and  did  not  ring,  and  believing  that  the  silence  of  the 
bell  was  an  invitation  for  her  to  proceed  to  cross  said  track, 
and  indicated  that  there  was  no  approaching  train, 
she  did  then  and  there,  with  due  cafe  and  caution,  proceed 
with  her  husband  upon  defendant's  said  track.  It  is  fur- 
ther alleged  that  the  defendant  negligently  failed  to  give 
to  the  plaintiff  the  proper  warning  and  signals  of  an  ap- 
proaching train,  and  negligently  and  carelessly  allowed  the 
apparatus  connected  with  said  bell  to  become  and  remain 
broken  and  out  of  order,  so  that  the  bell  would  not  and  did 
not  ring  or  give  any  warning  whatever  when  there  was  a 
train  approaching  said  crossing;  that  on  said  February  28, 
1905,  said  bell  wa^  out  of  order,  broken,  and  would  not  and 
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did  not  ring,  and  that  the  defendant  had  negligently  al- 
lowed said  bell  to  be  and  remain  out  of  order  for  the 
space  of  thirty  days,  knowing  it  was  in  that  condition; 
''that  all  of  plaintiff's  said  injuries  were  caused  by  the  wrong- 
ful and  negligent  act  of  the  defendant  in  failing  to  repair 
said  bell  and  apparatus  at  said  crossing,  thereby  giving 
notice  of  the  approach  of  trains  at  said  crossing;  that  both 
plaintiff  and  her  husband  relied  upon  said  bell  and  be- 
lieved that  said  bell  would  give  the  usual  alarm  in  case  any 
train  was  approaching  said  crossing,  and  within  a  quarter 
of  a  mile  of  said  crossing;  that,  by  reason  of  the  broken 
condition  of  said  bell  and  apparatus,  said  bell  failed  to  give 
any  alarm  or  notice  to  the  plaintiff  of  the  approach  of  said 
train;  that  plaintiff  and  her  husband  were  thereby  misled 
and  deceived  by  said  defendant,  and  caused  to  go  upon  said 
crossing." 

It  is  argued  that  the  demurrer  to  the  second  paragraph  of 

the  complaint  should  have  been  sustained,  because  it  shows 

that  appellee  relied  solely  on  the  electric  bell  to  give 

1.  her  warning,  and  failed  to  look  or  listen  for  an  ap- 
proaching train ;  that  her  failure  to  do  so  constituted 
contributory  negligence.  It  is  true  that  the  complaint 
alleges  that  her  injuries  were  due  to  the  negligence  of  ap- 
pellant in  failing  to  repair  said  bell  and  to  give  any  notice 
of  the  approach  of  said  train,  but  it  also  avers  that  as  she 
approached  the  track  **she  carefully  observed  and  listened 
for  the  warning,  and  for  an  approaching  train,"  and  ''as 
plaintiff  approached  said  crossing  and  railroad  she  pro- 
ceeded carefully  and  with  due  care  and  caution,"  etc.  It 
is  further  alleged  that  she  was  without  fault  or  negligence. 
While  the  failure  to  give  warning  is  charged  as  an  act  of 
negligence  of  appellant,  it  cannot  be  conceded  that  the 
complaint  shows  that  her  conduct  was  so  heedless  as  to  show 
contributory  negligence. 

Objections  to  the  complaint  are  not  well  taken,    The  court 
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did  not  err  in  overruling  appellant's  motion  for  judgment 
on  the  answers  to  interrogatories,  notwithstanding 

2.  the  general  verdict,  for  the  reason  that  there  is  not  an 
irreconcilable  conflict  between  the  two. 

Objection  is  made  to  instructions  six,  seven  and  eight 

given  by  the  court  of  its  own  motion.    In  the  sixth  the  jury 

were  told  that  plaintiff  had  the  right,  as  she  ap- 

3.  proached  the  crossing  in  question,  to  look  and  listen 
for  the  warning  of  danger  from  said  electric  bell, 

and  if  said  bell  was  out  of  order,  and  had  been  for  such  a 
period  of  time  that  the  company  might,  by  the  exercise  of 
ordinary  care,  have  repaired  the  same,  and  it  failed  to  do 
so,  it  was  guilty  of  negligence.  The  only  criticism  of  this 
instruction  is  that  there  was  no  evidence  that  the  bell  was 
out  of  order,  but  that  it  was  disconnected,  and  had  ceased 
to  be  used  as  a  warning  device  about  six  months  prior  to 
the  accident,  and  that  therefore  the  court's  instruction  was 
misleading.  We  are  not  referred  to  the  part  of  the  record 
in  which  the  evidence  upon  this  question  is  to  be  found,  still, 
as  the  question  was  whether  the  bell  would  or  would  not 
ring,  it  being  in  its  accustomed  place,  whether  because  it 
was  out  of  order  or  disconnected  would  not  be  material.  If 
there  was  no  evidence  that  it  was  out  of  order,  the  jury  will 
not  be  presumed  to  have  found  that  it  was. 

The  objection  to  the  seventh  instruction  is  substantially 
the  same  as  that  to  the  sixth,  and,  for  the  same  reason,  what 
we  have  said  of  the  sixth  applies  to  the  seventh. 

Instruction  eight  is  as  follows:    **You  will  bear  in  mind 

that  I  have  said  to  you  that  she  herself  must  be  free  from 

fault.    It  is  the  law  at  this  time  that  where  a  person 

4.  is  injured  on  a  railroad  crossing  of  a  public  highway, 
the  presumption  is  that  the  plaintiff  used  the  degree 

of  care  and  caution  that  the  law  requires.  This  presump- 
tion, however,  may  be  removed  by  the  evidence,  and  the 
burden  is  upon  the  defendant  to  remove  that  presumption." 
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It  is  stated  by  appellant  that  said  instruction  necessarily 
gave  the  jury  the  impression  that  evidence  of  contributory 
negligence  could  come  only  from  the  appellant's  witnesses. 
We  cannot  admit  that  such  impression  would  be  made  upon 
a  jury  of  average  intelligence. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 

instructions  one,  eight  and  twelve,  requested  by  appellant. 

Said  first  instruction  would  have  directed  the  jury 

5.  to  return  a  verdict  for  the  defendant.     In  view  of 
the  evidence  it  would  have  been  error  to  give  it. 

The  eighth  would  have  told  the  jury  that  appellee  should 

have    made    a    reasonable    effort    to    stop    the    team    at 

the  greatest  possible  distance  from  the  track  from 

6.  which  she  would  be  able  to  see  the  track,  east  and 
west  of  the  crossing,  and  to  both  look  and  listen  for 

approaching  trains,  and. that  if  she  failed  to  do  so  she  could 
not  recover.  In  determining  whether  appellee  should  have 
stopped  the  team,  and  whether  if  she  failed  to  do  so  she 
would  be  guilty  of  contributory  negligence,  it  would  be 
proper  to  take  into  consideration  the  evidence  as  to  the  elec- 
tric bell,  and  how  plaintiff  was  reasonably  influenced  by  ap- 
pellant's conduct  in  connection  therewith.  The  instruction 
as  requested  would  have  taken  such  evidence  from  the  con- 
sideration of  the  jury. 

Instruction  twelve  was  correctly  refused,  because 

7.  it  undertook  to  tell  the  jury  what  the  preponderance 
of  the  evidence  showed. 

The  thirteenth  was  as  follows:    ** While,  as  I  have  said, 

the  electric  bell  may  have  been  out  of  order,  and  out  of 

service  for  such  a  length  of  time  that  the  defendant 

8.  might,  by  the  exercise  of  ordinary  care,  have  known 
of  its  condition  and  repaired  it,  and  by  its  failure 

so  to  do  said  company  might  be  guilty  of  negligence,  I  also 
charge  you  that  such  bell  may  have  been  out  of  service  and 
disconnected  for  such  a  length  of  time  as  to  charge  persons 
living  in  the  vicinity,  familiar  with  the  crossing  and  in  the 
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habit  of  using  the  crossing  with  knowledge  of  its  condition, 
and  to  indicate  to  them  an  intention  on  the  part  of  the  com- 
pany to  discontinue  the  use  of  such  bell.''  The  refusal  to 
give  this  instruction  was  harmless,  because  the  evidence 
shows  that  appellee  did  not  know  that  the  bell  was  out  of 
order,  or  not  working. 

Appellant  complains  of  the  refusal  of  the  court  to  submit 
to  the  jury  interrogatories  fifty,  fifty-three,  fifty-six,  fifty- 
seven  and  fifty-eight.    Neither  the  interrogatories  nor 
9.    the  substance  of  them  is  set  out  in  the  brief.    This 
omission  indicates  that  counsel  are  not  seriously  in- 
sisting on  the  exception. 

The  evidence  shows  that  appellee  came  to  Sunman  about 
once  a  month;  that  she  was  familiar  with  the  crossing  at 
which  she  received  her  injury;  that  it  was  a  dangerous 
crossing,  because  near  the  railroad,  and  buildings  obstructed 
the  view  of  the  track;  that  she  knew  of  the  alarm  bell  for 
about  one  year  before  the  accident,  and  knew  that  it  rang 
upon  the  approach  of  a  train ;  that  she  saw  the  bell  and  post 
on  the  day  of  the  accident,  when  she  was  on  the  street  about 
one  hundred  and  twenty  feet  away,  and  also  after  getting 
on  the  wagon  to  go  home ;  that  both  before  and  after  she  got 
on  the  wagon  she  listened  and  looked  for  a  train,  and  did 
not  see  nor  hear  any;  that  when  she  and  her  husband  ap- 
proached the  crossing,  her  husband,  who  was  driving,  pulled 
back  the  horses  and  looked  each  way  for  a  train,  but  looked 
chiefly  toward  the  bell,  but  they  did  not  hear  it  ring,  or  did 
not  hear  a  whistle  or  any  sound  after  she  had  gotten  into 
the  wagon ;  that  she  did  not  know  that  the  bell  was  broken 
and  out  of  repair;  that  she  thought  it  would  ring  if  a  train 
were  coming;  that  the  horses  were  walking  slowly  at  the 
time,  and  had  their  feet  on  the  front  rail  of  the  track 
when  she  saw  the  train ;  that  it  was  running  at  about  sixty 
miles  an  hour;  that  her  husband  pulled  back  the  horses  a 
step,  but  not  far  enough  to  escape  the  train,  and  they  were 
struck. 
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The  evidence  is  conflicting  as  to  where  and  how  many 

times  the  whistle  on  the  locomotive  was  sounded.     The 

failure  of  appellant's  signal  to  give  warning  raised 

10.  the  presumption  of  safety.    That  fact  was  important, 
at  least  upon  the  question  of  appellee's  contributory 

negligence.  Pittsburgh,  etc.,  B.  Co.  v.  Yundt  (1881),  78 
Ind.  373,  41  Am.  Rep.  580 ;  Cleveland,  etc.,  R.  Co.  v.  Heine 
(1902),  28  Ind.  App.  163,  and  cases  cited;  Sweeny  v.  Old 
Colony,  etc.,  R.  Co.  (1865),  10  Allen  368,  87  Am.  Dec.  644; 
Bonnell  v.  Delaware,  etc.,  R.  Co.  (1877),  39  N.  J.  L.  189; 
Union  Pac.  R.  Co.  v.  Henry  (1887),  36  Kan.  565,  14  Pac.  1; 
1  Thompson,  Negligence  (2d  ed.),  §404;  3  Elliott,  Railroads, 
§1157;  Cleveland,  etc.,  R.  Co.  v.  Coffman  (1903),  30  Ind. 
App.  462.  Wharton,  Negligence  (2d  ed.),  §798a,  says  that  a 
better  opinion  is  **that  it  is  a  duty  of  a  railway  com- 

11.  pany  to  place  a  flagman  at  all  crossings  in  thickly 
populated  centers,  where  there  is  a  flow  of  travelers 

and  a  frequent  passage  of  trains." 

Diligence  is  comparative,  depending  largely  upon  the  cir- 
cumstances calling  for  its  use.    The  courts  do  not  require 
the  same  diligence  from  parties  who  are  apparently 

12.  lured  to  their  injury  or  destruction  by  the  mislead- 
ing conduct  of  the  adversary  party,  and  for  which 

they  are  not  responsible. 

From  the  facts  detailed,  it  was    for    the    jury,    under 

proper  instructions  from  the  court,  to  determine  with  whom 

the  responsibility,  under  the  law,  rested  for  the  in- 

13.  jury  to  the  plaintiff.    We  are  not  warranted  in  dis- 
turbing the  verdict. 

Judgment  affirmed. 
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EvANsviLLE  &  Princeton  Traction  Company  v. 
Broermann. 

[No.  5,803.    Filed  April  11,  1907.] 

1.  Pleading. — Indeflniteness, — Motion  to  Make  Specific. — ^Wliere 
a  complaint  for  damages  Indefinitely  deBcrll)eB  tlic  lands  injured, 
a  motion  to  make  more  specific,  and  not  a  demurrer,  is  the  proper 
remedy,    p.  48. 

2.  Same. — Nuisance. — Overflowing  Lands. — A  complaint  showing 
that  defendant  cut  into  a  ditch  and  diverted  the  waters  thereof 
so  as  to  overflow  plaintiff's  land,  to  his  damage,  states  a  cause  of 
action,    p.  48. 

3.  EvxDENCK. — Maps. — Oral  Explanation. — Oral  explanation  as  to 
wliat  a  map  shows  on  its  face  is  inadmissible,    p.  48. 

4.  Same. — Exclusion, — Offer  of  Proof. — Necessity  of. — Where  an 
objection  is  made  to  offered  evidence,  the  party  offering  such  evi- 
dence must  state  what  such  evidence  will  show,  if  he  desires  to 
save  any  question  on  its  exclusion,    p.  49. 

5.  New  TKULU—Doitnaffes.— Excessive.— Remittitur.—Power  of  Trial 
Court — Where  a  new  trial  is  aslced  on  the  ground  of  excessive 
damages,  the  trial  court  may  overrule  same  on  condition  that 
plaintiff  file  a  remittitur  for  the  amount  such  court  thinks  the 
verdict  is  excessive.  Cleveland,  etc.,  R.  Co.  v.  Beckett,  11  Ind. 
App.  547,  and  Nickey  v.  Zonker,  22  Ind.  App.  211,  distinguished. 
Roby,  P.  J.,  dissenting,    p.  50. 

6b  Trial. — Instructions. — Hoto  Considered. — ^Where  the  Instruc- 
ti<ms  in  a  cause,  considered  as  a  whole,  fairly  present  the  case 
to  the  Jury,  no  cause  for  complaint  arises  on  such  instructions,  p.  52. 

Prom  Superior  Court  of  Vanderburgh  County;  John  II. 
Foster,  Judge. 

Action  by  H.  Rudolph  Broermann  against  the  Evansville 
&  Princeton  Traction  Company.  Prom  a  judgment  for 
plaintiff,  defendant. appeals.    Affirmed. 

W.  E.  StUweU  and  Henry  Kister,  for  appellant. 
Louis  I.  Ahlering  and  Andrew  J.  Clark,  for  appellee. 

CoMSTOGKy  J. — ^Action  by  appellee  against  appellant  to 
recover  damages  for  injury  to  appellee's  real  estate  and 
growing  crops,  caused  by  appellant's  cutting  into  a  ditch 
and  diverting  the  water  so  as  to  overflow  appellee's  land. 
Defendant  answered  by  general  denial,  after  demurring  to 
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each  paragraph  of  the  complaint.  The  issues  were  decided 
in  favor  of  appellee,  a  verdict  returned  by  the  jury,  and 
judgment  rendered  thereon  in  his  favor  for  $300.  On  mo- 
tion by  appellant  for  a  new  trial  the  court  announced  that, 
unless  appellee  remit  the  sum  of  $75  from  the  verdict,  the 
motion  for  a  new  trial  would  be  sustained,  which  sum  of 
$75  appellee  remitted.  The  motion  for  a  new  trial  was  over- 
ruled, exceptions  reserved,  a  judgment  rendered  in  his  favor 
vacated  and  set  aside,  and  judgment  entered  for  the  sum 
of  $225,  with  interest  from  the  date  of  the  rendition  of  the 
verdict. 

Appellant  assigns  as  error  the  action  of  the  court  in  over- 
ruling its  demurrer  to  the  first  and  second  paragraphs  of  the 
complaint  and  in  overruling  its  motion  for  a  new  trial. 

It  is  objected  to  each  paragraph  of  the  complaint  that 

the  description  of  the  premises  is  indefinite.     This  defect 

should  have  been  presented  to  the  trial  court  by  a 

1.  motion  to  make  more  specific.    But  it  is  in  effect  con- 
ceded by  appellant,  and  justly  so,  that  appellee,  upon 

the  showing  made,  could  claim  damages  for  the  use  of  the 
land.     This  entitled  appellee  to  substantial    relief, 

2.  and  the  demurrer  was  therefore  properly  overruled. 
Linder  v.  Smith  (1892),  131  Ind.  147. 

While  E.  E.  Watts,  a  witness  in  behalf  of  appel- 

3.  lant,  was  on  the  stand,  counsel  for  appellant  interro- 
-  gated  him  as  follows: 

**I  will  ask  you  to  examine  this  map  and  state  to  the  court 
and  jury  what  that  is? 

A.  That  is  a  topographical  chart  prepared  by  the  United 
States  government  survey. 

You  may  state  whether  it  is  correct  so  far  as  it  affects  the 
lands  in  this  neighborhood? 

A.    It  is. 

Now,  I  will  ask  you  to  state,  Mr.  Watts,  what,  from  this 
map,  is  shown  to  be  the  watershed  drained  through  this  tile? 

Question  by  Mr.  Clark:    Did  you  make  it? 
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A.    No,  sir. 

Mr.  Clark,  of  counsel  for  plaintiff:  I  object  to  the  use 
of  it. 

The  Court:    Do  you  wish  to  use  it! 

Mr.  Stilwell,  of  counsel  for  defendant :  We  think  it  would 
settle  a  much  mooted  question ;  that  is,  there  is  a  sharp  con- 
flict in  the  testimony  as  to  the  amount  of  land  drained 
through  this  tile,  and  also  to  the  south  of  the  Broermann 
land,  and  we  want  to  use  it  to  show  the  amount  of  land  that 
is  drained  through  these  places.  The  evidence  offered  by 
the  witness  is  that  it  is  accurate.  If  it  is,  we  think  it  ought 
to  go  in  evidence. 

The  Court :  The  last  question  is  what  the  map  shows.  I 
do  not  think  it  would  be  competent. 

Mr.  Stilwell:  I  do  not  know  that  the  map  is  drawn  in 
such  a  manner  that  persons  other  than  engineers  are  able 
to  understand  it  without  an  explanation.  These  maps  are 
drawn  by  engineers,  and  are  more  for  the  use  of  engineers 
of  the  government,  and  of  course  the  map  itself  requires 
some  explanation.  It  does  not  explain  itself  is  the  reason  I 
ask  to  have  the  engineer  explain  it. 

The  Court:  I  do  not  think  the  map  is  competent  evi- 
dence, as  it  will  depend  solely  upon  the  testimony  of  the 
witness  as  to  the  value  of  the  map.''  The  defendant  then 
offered  in  evidence  exhibit  No.  1,  designated  by  him  as  the 
topographical  chart  prepared  by  the  United  States  govern- 
ment survey.  The  objection  to  its  introduction  was  sus- 
tained, and  appellant  excepted.  The  court  did  not  err  in  re- 
fusing to  permit  the  witness  to  state  what  the  map  showed. 

The  appellant  makes  the  refusal  of  the  court  to  permit 

said  witness  to  explain  the  topographical  chart  to  the  jury, 

and  to  permit  the  defendant  to  offer  the  same  in 

4.    evidence,  the  fourteenth  reason  for  a  new  trial.     At 
no  time  was  the  court  informed  as  to  what  this  of- 
fered evidence  would  show.     This  was  necessary  to  save 
the  question. 
Vol.  40-4 
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That  the  damages  are  excessive  is  another  reason  for  a 

new  trial.    Upon  this  issue  there  was  much  conflict  in  the 

evidence.    Upon  the  subject  of  remittitur,  this  court 

5.  in  Cleveland,  etc.,  R.  Co.  v.  Beckett  (1895),  11  Ind. 
App.  547,  said:  ** While  there  is  some  conflict  of  au- 
thority, the  great  preponderance  of  decisions  appears  to 
favor  the  right  of  the  courts  to  direct  conditionally  the  re- 
mission of  a  part  of  the  damages  in  such  cases  where  they 
deem  them  excessive.'*  Citing  numerous  cases.  The  opinion 
further  states :  **  We  are  unable  to  see  any  good  reason  why 
the  trial  court  may  not,  if  it  believes  the  verdict  right  ex- 
cept as  to  the  amount,  in  the  exercise  of  a  sound  discretion, 
permit  the  plaintiff  to  elect  whether  he  will  remit  part  of 
the  damages  or  suffer  a  new  trial,  and  if  the  remittitur  is 
made  the  question  then  is  whether  or  not  the  damages  thus 
reduced  are  excessive."  Manifestly  the  trial  court  care- 
fully considered  the  evidence  in  reducing  the  amount  as- 
sessed from  $300  to  $225.  We  cannot  say  that  the  evidence 
does  not  fairly  justify  the  amount.  In  the  case  at  bar,  the 
trial  court  did  not  determine  the  quality  of  the  verdict,  but 
only  that  it  was  for  an  amount  larger  than  the  evidence 
warranted.  Whether  the  verdict  was  excessive,  was  con- 
trary to  law,  or  was  not' supported  by  sufficient  evidence, 
were  questions  for  the  court.  It  was  held  that  while  plain- 
tiff was  entitled  to  a  verdict  he  was  not  entitled  to  an 
amount  as  large  as  that  given.  Giving  to  appellee  the 
privilege  of  submitting  to  a  new  trial  or  remitting  a  part  of 
the  verdict  was  clearly  within  the  decision  of  Cleveland, 
etc.,  R.  Co.  V.  Beckett,  supra.  The  reduction  alone  of  the 
amount  from  $300  to  $225  did  not  in  any  sense  injure  ap- 
pellant nor  deprive  it  of  any  legal  right.  It  has  the  benefit 
of  its  exception  and  the  right  to  a  review  of  the  ruling  upon 
the  motion  for  a  new  trial. 

Cleveland,  etc,  R.  Co.  v.  Beckett,  supra,  is  cited  in  Nickey 
V.  Zonker  (1899),  22  Ind.  App.  211.  It  is  not  overruled, 
disapproved  nor  criticised.    Nickey  v.  Zonker,  supra,  is  dis- 
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tinguished  from  the  case  at  bar.  In  that  case  the  plaintiff 
sued  defendant  for  the  conversion  of  timber  in  logs.  The 
jury  returned  a  general  verdict  in  favor  of  plaintiff  for 
$400,  and  found  by  answers  to  interrogatories  that  plaintiff 
sold  defendant  a  quantity  of  timber,  defendant  to  cut  the 
timber,  and  the  logs  to  be  measured  and  graded  by  both 
parties  before  being  delivered  by  plaintiff  and  accepted  by 
defendant.  A  dispute  arose  as  to  the  measurement  and 
grading  of  the  logs,  and  defendant  took  them  from  the 
premises  after  he  had  been  forbidden  to  do  so.  The  jury 
found  the  amount  of  the  timber  cut,  the  prices  defendant 
was  to  pay  for  the  various  kinds  and  grades  of  timber,  and 
that  defendant  removed  25,942  feet  or  more  thereof,  but  did 
not  find  the  value  of  the  timber  taken.  At  the  instance 
of  the  court,  the  plaintiff,  pending  a  motion  for  a  new  trial, 
filed  a  remittitur  for  $277.17,  and  judgment  was  rendered 
against  defendant  for  $122.83.  The  court  say:  **It  ap- 
pears from  the  special  findings  of  the  jury  that  the  damages 
awarded  in  the  general  verdict  were  based  upon  a  theory 
contrary  to  law — ^the  theory  that  the  appellee  was  entitled  to 
recover  for  the  full  value  of  all  the  timber  embraced  in  the 
executory  contract  of  sale,  where  he  was  only  entitled  to  re- 
cover the  market  value  of  the  timber  converted.  While  the 
whole  quantity  cut  by  the  appellant  Blucher,  and  the  value 
of  the  various  kinds,  were  found  specially,  the  quantity  and 
grades  of  the  tii^ber  taken  away  were  not  found,  and  the 
court  could  not  ascertain  the  quantity  and  grades  of  the  tim- 
ber remaining  and  thereby  arrive  at  a  proper  amount  to  be 
remitted,  without  deciding,  upon  conflicting  evidence,  a  mat- 
ter of  fact,  which,  having  been  submitted  to  the  jury,  could 
not  be  determined  by  the  court  without  invading  the  prov- 
ince of  the  jury.  The  burden  was  upon  the  appellee,  the 
plaintiff,  to  establish  the  quantity  and  value  of  the  prop- 
erty alleged  to  have  been  converted.  It  was  no  fault  of  the 
appellants  that  these  matters  were  not  found  or  proved,  but 
they  had  the  right  to  have  them  proved  and  decided  by  the 
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jury  before  any  recovery  against  them.  They  never  were 
decided  by  the  jury.*'  In  conclusion,  the  court  say:  **The 
verdict  of  the  jury  was  contrary  to  law,  and  the  unwarranted 
action  of  the  court  could  not  cure  it  of  such  defect.'*  In  the 
case  before  us  the  matters  in  issue  were  proved,  and  the  ver- 
dict was  not  contrary  to  law. 

Appellant  excepted  to  all  the  instructions  given  by  the 

court  of  its  own  motion,  being  numbered  from  one  to  sixteen. 

Objection  is  pointed  out  to  only  one — number  eleven. 

6.  Appellee  makes  the  point  that  the  exception  to  the 
series  of  instructions  was  joint,  and,  as  all  the  instruc- 
tions are  not  shown  to  be  bad,  no  available  error  is  presented. 
We  do  not  deem  it  necessary  to  decide  this  point.  It  is 
enough  to  say  that  we  have  read  the  instructions,  and,  taken 
together,  they   fairly  state   the   law.    We   find  no   error. 

Judgment  aflSrmed. 

Myers,  C.  J.,  Iladley  and  Watson,  JJ.,  concur.  Rabb,  J., 
files  concurring  opinion.    Roby,  P.  J.,  dissents. 

Concurring  Opinion. 

Rabb,  J. — In  concurring  in  the  decision  of  the  court,  as  ex- 
pressed in  the  majority  opinion,  I  desire  to  refer  to  the  ques- 
tion of  practice  decided  by  the  court  in  holding  that  the 
court  below  committed  no  error  in  requiring  the  appellee  to 
remit  a  portion  of  the  damages  assessed  by  the  jury.  The 
motion  for  a  new  trial,  on  the  ground  that  the  damages  as- 
sessed by  the  jury  were  excessive,  concedes  that  a  verdict  in 
favor  of  the  appellee  was  correct,  and  that  the  only  error 
consisted  in  an  erroneous  assessment  of  the  damages.  There 
can  be  no  question  but  that  the  court  had  the  power  to  pass 
upon  this  question  of  whether  the  amount  of  the  damages 
was  too  much.  In  passing  upon  that  question  the  court  nec- 
essarily determines  in  its  mind  what  would  be  the  proper 
amount  of  the  appellee's  damages. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Arkansas  Valley  Land  Co.  v.  Mann  (1889),  130  U.  S.  69,  9 
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Sup.  Ct.  458,  32  L.  Ed.  854,  in  a  well-considered  opinion  ren- 
dered by  Harlan,  J.,  in  which  this  question  was  directly  be- 
fore the  court,  in  affirming  the  right  of  the  court  thus  to 
require  the  successful  party  to  remit  a  part  of  the  damages 
assessed,  as  a  condition  upon  which  the  court  will  render 
judgment  upon  the  verdict,  said :  **The  practice  [of  requir- 
ing a  remittitur]  is  sustained  by  sound  reason,  and  does  not, 
in  any  just  sense,  impair  the  constitutional  right  of  trial  by 
jury.  It  cannot  be  disputed  that  the  court  is  within  the 
limits  of  its  authority  when  it  sets  aside  the  verdict  of  the 
jury  and  grants  a  new  trial  where  the  damages  are  pal- 
pably or  outrageously  excessive.  •  •  •  But,  in  consid- 
ering whether  a  new  trial  should  be  granted  upon  that 
ground,  the  court  necessarily  determines,  in  its  own  mind, 
whether  a  verdict  for  a  given  amount  would  be  liable  to  the 
objection  that  it  was  excessive.  The  authority  of  the  court 
to  determine  whether  the  damages  are  excessive  implies  au- 
thority to  determine  when  they  are  not  of  that  character. 
To  indicate,  before  passing  upon  the  motion  for  a  new  trial, 
its  opinion  that  the  damages  are  excessive,  and  to  require 
plaintiff  to  submit  to  a  new  trial,  unless,  by  remitting  a  part 
of  the  verdict,  he  removes  that  objection,  certainly  does  not 
deprive  the  defendent  of  any  right,  or  give  him  any  cause 
for  complaint.  Notwithstanding  such  remission,  it  is  still 
open  to  him  to  show,  in  the  court  which  tried  the  case,  that 
the  plaintiff  was  not  entitled  to  a  verdict  in  any  sum,  and  to 
insist,  either  in  that  court  or  in  the  appellate  court,  that 
such  errors  of  law  were  committed  as  entitle  him  to  a  new 
trial  of  the  whole  case." 

Numerous  cases  are  referred  to  in  this  opinion  as  sup- 
porting the  decision  of  the  court,  among  others  the  very  well- 
considered  case  of  Blunt  v.  Little  (1822),  3  Mason  102, 
Fed.  Cas.  No.  1,578,  in  which  the  opinion  of  the  court,  to  the 
same  effect,  was  delivered  by  Mr.  Justice  Story.  The  great 
weight  of  authority  supports  this  power  of  the  court.  See 
Northern  Pac.  R.  Co.  v.  Herbert  (1886),  116  U.  S.  642,  6 
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Sup.  Ct.  590,  29  L.  Ed.  755;  Hay  den  v.  Florence  Sewing 
Mach.  Co.  (1873),  54  N.  Y.  221;  Ouerry  v.  Kerton  (1845), 
2  Rich.  (S.  C.)  507;  Young  v.  Englehard  (1834),  1  How. 
(Miss.)  19;  Dihlin  v.  Murphy  (1849),  3  Sand.  19;  Burdict 
V.  Missouri  Pac.  B.  Co.  (1894),  123  Mo.  221,  27  S.  W.  453, 
26  L.  R.  A.  384,  45  Am.  St.  528;  18  Ency.  PL  and  Pr.,  134, 
and  cases  cited. 

Dissenting  Opinion. 

RoBY,  P.  J. — The  defendant  had  a  right  to  have  his  case 
tried  by  a  jury.  Such  right  extended  to  every  issue  in- 
volved therein.  It  was  submitted  to  a  jury,  and  a  verdict 
returned  which,  as  to  one  of  said  issues,  is  held  by  the  judge 
to  have  been  unsupported  by  evidence.  A  jury  which  finds 
one  fact  against  the  defendant  without  evidence  may  also 
find  other  facts  against  him  in  the  same  way,  and,  when  he  is 
able  to  establish  to  the  satisfaction  of  the  judge  that  it  has 
so  found,  he  is  entitled  by  the  express  provision  of  the  stat- 
ute to  a  new  trial.  In  this  case  the  defendant  made  his  mo- 
tion therefor,  and  the  trial  judge  found  that  the  statutory 
grounds  did  exist.  At  this  juncture  nothing  remained  ex- 
cept to  sustain  the  motion.  The  trial  judge,  however,  in- 
stead of  doing  so,  entered  into  a  bargain  with  the  plaintiflf, 
and,  upon  a  consideration  rendered,  refused  to  perform  the 
duty  enjoined  upon  him  by  the  statute.  The  right  thus  to 
abrogate  the  statute  does  not  exist.  The  defendant  was  en- 
titled to  have  damages  assessed  by  a  jury.  The  trial  judge 
deprived  the  defendant  of  that  right  and  assessed  the  dam- 
ages himself.  Another  jury  may  view  the  entire  case  differ- 
ently and  give  the  defendant  a  verdict,  or  fix  an  amount  as 
damages  less  than  the  amount  fixed  by  the  judge. 

In  the  case  of  Nickey  v.  Zonker  (1899),  22  Ind.  App.  211, 
220,  the  following  If^nguage  was  used:  **If  it  can  be  said, 
with  certainty,  that  the  verdict  as  reduced  by  the  allowance 
of  the  remittitur  is  within  the  conflicting  evidence,  the  ap- 
pellants have  been  deprived  of  their  right,  which  they  never 
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coDsented  to  forego,  to  have  the  judgment  of  the  jury  upon 
the  credibility  of  the  witnesses  and  the  weight  of  evidence 
upon  matters  of  fact,  the  decision  of  which  was  not  within 
the  mere  discretion  of  the  triers,  uncontrolled  by  any  fixed 
rule  of  law,  but  was  subject  to  a  definite  rule  of  measure- 
ment of  damages.  The  verdict  of  the  jury  was  contrary  to 
law,  and  the  unwarranted  action  of  the  court  could  not  cure 
it  of  such  defect." 

Both  Cromwell  v.  Wilkinson  (1862),  18  Ind.  365,  and 
Carmichael  v.  Shiel  (1863),  21  Ind.  66,  are  cited  with  ap- 
parent approval.  In  the  former  case  the  right  of  the  judge 
to  order  a  remittitur  in  cases  of  this  class  is  denied.  In  the 
latter  case  the  decision  in  Cromwell  v.  Wilkinson,  supra,  is 
declared  to  be  correct  on  principle.  An  attempt  is  made  in 
the  main  opinion  to  distinguish  Nickey  v.  Zonker  (1899), 
22  Ind.  App.  211.  The  verdict  in  that  case  was  declared  to 
be  ''contrary  to  law,"  and  the  ''unwarranted  action  of  the 
judge  could  not  cure  it  of  such  defect."  A  verdict  based 
ux>on  incompetent  evidence  is  certainly  no  more  contrary  to 
law  than  one  based  upon  no  evidence  whatever.  The  verdict 
in  the  case  at  bar  was  contrary  to  law,  as  the  trial  judge 
found,  and,  if  he  could  not  trade  away  the  defendant's  right 
to  have  damages  assessed  and  the  entire  case  tried  by  a  fair 
jury  in  one  instance,  he  could  not  do  it  in  the  other. 

Cromwell  v.  Wilkinson,  supra,  as  a  matter  of  authority  is 
controlling.  Nickey  v.  Zonker,  supra,  accords  with  it,  and 
is,  upon  principle,  correct.  When  a  party  assigns  one 
ground  for  a  new  trial,  he  does  not  waive  any  other  objection 
which  he  may  have,  nor  in  any  way  concede  the  correctness 
of  the  verdict. 

I  therefore  dissent. 
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McClure,  Administrator,  v.  Lenz. 

[No.  5,971.    Filed  April  ll^O^T^ 

1.  Trial.  —  Instructions,  —  Parent  and  Child.  —  Services,  —  An  In- 
struction, in  an  action  by  a  foster-child  against  the  estates  of  the 
foster-parents  for  the  value  of  services  rendered,  that  If  such 
parents  had  made  declarations  tending  to  show  their  purpose  to 
bequeath  and  devise  nil  of  their  property  to  her,  this  evidence 
should  be  considered  only  as  tending  to  show  that  such  parents 
intended  to  compensate  her  for  her  services,  is  not  an  invasion  of 
the  province  of  the  jury  and  is  projier.    p.  57. 

2.  Work  and  Labor. — Implied  Contract. — Where  one  is  taken  Into 
the  household  of  another,  and  treated  as  a  member  of  the  family, 
there  is  ordinarily  no  implied  contract  on  the  one  hand  to  pay  for 
board,  care  and  shelter,  or,  on  the  other,  for  services  rendered, 
p.  59. 

3.  Contracts. — Implied, — Work  and  Labor, — Voluntary, — No  action 
will  lie  on  an  implied  contract  to  pay  for  work  and  labor  volun- 
tarily performed  without  expectation  of  reward ;  and  the  hope  of 
the  laborer  that  such  services  will  be  rewarded  does  not  aid  the 
case.    p.  59. 

4.  Parent  and  Child. — Services, — Implied  Contract  to  Pay  for, — 
Where  the  evidence  shows  that  the  childless  foster-parents  reared 
the  plaintiff  from  infancy  to  womanhood;  that  she  served  them 
up  to  the  date  of  her  first  marriage  and,  after  separation,  up  to 
the  time  of  her  second  marriage ;  that  they  made  numerous  decla- 
rations to  friends  and  neighbors  that  the  property  should  be  hers 
at  their  death  and  that  they  were  going  to  leave  it  to  her  by  will, 
but  failed  to  do  so,  and  no  agreement  was  made  directly  with  her 
or  any  one  representing  her,  and  no  showing  that  she  relied  upon 
such  declarations  to  the  friends,  a  judgment  for  such  services  is 
unaiipiK)rted  by  the  evidence.  Wallace  v.  Long,  105  Ind.  522, 
partly  overruled,    p.  60. 

From  Putnam  Circuit  Court;  Presley  0,  Colliver,  Judge. 

Action  by  Estella  Lenz  against  William  A.  McClure,  as 
administrator  of  the  estates  of  Josephus  Davis  and  Mary  E. 
Davis,  deceased.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

O.  C.  Moore  and  Thomas  T.  Moore,  for  appellant. 

SUas  A,  Hays,  for  appellee. 

Rabb,  J. — The  appellant  is  the  administrator  of  the  estates 
of  both  Josephus  Davis  and  Mary  E.  Davis,  who  was  his 
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wife.  The  appellee  filed  a  claim  in  the  court  below  against 
the  estate  of  each  of  the  appellant's  intestates  for  work  and 
labor  done  and  performed  for  decedents  during  their  life- 
time, and  from  the  year  1891  to  January  19,  1901.  The 
claims  against  the  two  estates  are  in  precisely  the  same  lan- 
guage and  cover  the  same  services.  The  causes  were  con- 
solidated in  the  court  below,  a  jury  trial  had,  resulting  in  a 
verdict  for  $500  in  appellee's  favor.  Appellant's  motion  for 
a  new  trial  in  behalf  of  both  the  estates  represented  by  him 
was  overruled,  and  judgment  rendered  in  appellee's  favor  on 
the  verdict,  and  this  ruling  of  the  court  is  the  only  error 
assigned  here. 

Two  instructions  given  by  the  court  to  the  jury  are  com- 
plained of.  The  objections  to  one  of  them,  however,  has 
been  obviated  by  a  correction  of  the  record.     The 

1.  other  instruction  thus  complained  of  relates  to  the  ap- 
plication of  certain  evidence  admitted  by  the  court. 
The  appellee  was  permitted  to  prove,  over  the  objection  of 
the  appellant,  declarations  made  by  his  intestates  of  a  pur- 
pose on  their  part  to  devise  all  their  property  to  the  ap- 
pellee, and  a  desire  that  she  should  have  all  their  property. 
The  court  in  this  instruction  informed  the  jury  that  these 
declarations  were  admitted  for  the  sole  purpose  of  tending  to 
prove  that  said  intestates  intended  to  compensate  the 
claimant  for  services  rendered  to  them.  It  is  insisted  that 
this  instruction  of  the  court  was  an  invasion  of  the  province 
of  the  jury;  that  it  informed  the  jury  of  what  these  st«te- 
ments  tended  to  prove.  We  cannot  agree  with  this  conten- 
tion of  appellant.  The  instruction  complained  of  simply 
indicated  to  the  jury  the  matter  in  issue  to  which  the  evi- 
dence was  to  be  applied.  It  had  no  other  purpose,  and  was 
entirely  competent.  Smith  v.  State  (1895),  142  Ind.  288; 
White  V.  State  (1900),  153  Ind.  689. 

The  question  that  is  seriously  urged  upon  the  considera- 
tion of  the  court  for  a  reversal  of  the  cause  is  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.    There  is  no  substan- 
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tial  conflict  in  the  evidence.  It  appears  therefrom  that  ap- 
pellee's mother  died  when  appellee  was  an  infant;  that  her 
father  took  her,  when  she  was  about  two  years  old,  to  the 
home  of  the  appellant's  intestates,  and  left  her  with  them, 
making  no  provision  whatever  for  her  support,  and,  so  far 
as  the  evidence  discloses,  practically  abandoning  her.  The 
appellant's  intestates  had  no  children  of  itheir  own.  They 
were  in  very  humble  circumstances,  but  Josephus  Davis 
owned  forty  acres  of  land,  which  witnesses  value  at  from  $10 
to  $20  per  acre.  Upon  this  they  had  their  home,  and  oflf  of 
this  they  made  their  living.  The  appellant's  intestates  took 
the  homeless  little  waif,  not  only  into  their  home,  but  into 
their  hearts  as  well,  and  reared  her  as  their  own  daughter, 
gave  her  all  the  privileges  and  opportunities  their  humble 
fortunes  permitted;  gave  food,  shelter,  and  parental  care 
and  love.  She  reciprocated  their  affection,  and  while  she 
resided  in  their  home  did  what  she  could  to  lighten  their 
burdens.  When  about  sixteen  years  of  age  she  married, 
but  continued  to  visit  her  old  home,  and  when  there 
would  aid  her  foster-parents  in  whatever  there  was  to  do. 
She  abandoned  her  first  husband  and  went  to  Terre  Haute 
to  live.  Prom  this  time  on  she  was  frequently  at  her  foster- 
parents'  home,  just  how  much  of  the  time  is  not  clear  from 
the  evidence,  but  when  there  aided  them  in  their  work.  On 
January  19,  1901,  she  married  a  second  time,  and  it  is  up  to 
the  date  of  this  marriage  for  which  she  charges  services. 

Both  Josephus  Davis  and  his  wife  repeatedly  declared  to 
their  neighbors,  friends,  and  relatives  that  they  intended 
the  appellee  to  have  all  their  property  after  they  were  gone. 
On  some  occasions  they  would  say  that  she  had  earned  it. 
These  declarations  do  not  appear  to  have  been  made  either 
to  the  appellee  or  in  her  presence.  They  were  made  to  no 
one  who  represented  her  in  any  way.  The  evidence  does 
not  disclose  that  they  were  made  for  the  purpose  of  inducing 
the  appellee  to  remain  with  them,  or  to  perform  any  service 
for  them,  nor  does  the  evidence  indicate  that  any  services 
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that  were  performed  by  her  were  performed  in  reliance  upon 
any  declaration  made  by  them  that  they  intended  her  to  have 
their  property  when  they  were  gone. 

Josephus  Davis  died  about  six  weeks  before  his  wife,  and 
on  his  deathbed  expressed  the  wish  that  all  their  property 
go  to  his  wife  while  she  lived,  and  that  the  appellee  should 
take  it  when  his  wife  was  dead.  There  is  no  room  to  doubt 
from  the  repeated  declarations  of  both  the  husband  and  wife 
that  it  was  their  desire  that  appellee  should  have  their  prop- 
erty. The  husband  made  no  will  in  his  lifetime,  and  after 
his  death  his  widow,  although  several  times  mentioning  the 
fact  that  she  desired  someone  to  draw  up  papers  for  her,  and 
requesting  her  brothers  to  get  some  one  to  perform  that  serv- 
ice, yet  it  was  deferred,  and  no  will  was  ever  made  by  her. 
The  theory  of  appellee's  claim  is  that  she  is  entitled  to  re- 
cover the  value  of  the  services  rendered  to  them  while  she 
was  a  member  of  their  family,  and  on  the  occasion  of  her 
visits  to  her  foster-parents  after  her  first  marriage  and 
prior  to  her  second,  as  we  understand  it,  on  account  of  an 
implied  promise  on  their  part  to  compensate  her. 

Where  one  is  taken  into  the  family  of  another,  and  treated 
as  a  member  of  the  household,  there  is  ordinarily  no  im- 
plied obligation  on  the  one  hand  to  pay  for  board, 

2.  care  and  shelter,  or,  on  the  other,  for  services  ren- 
dered.   Brown  v.   Yaryan     (1881),    74    Ind.    305; 

Marquess  v.  La  Baw  (1882),  82  Ind.  550;  Wright  v.  McLar- 
inan  (1883),  92  Ind.  103;  Lockwood  v.  Bobbins  (1890),  125 
Ind.  39S;  James  v.  Gillen  (1892),  3  Ind.  App.  472;  Doan  v. 
Dow  (1893),  8  Ind.  App.  324;  Croxton  v.  Foreman  (1895), 
13  Ind.  App.  443. 

Nor  will  an  action  lie  to  recover  for  services  voluntarily 

rendered,  without  expectation  at  the  time  of  the  performance 

of  the  services  that  they  will  be  paid  for,  and  the 

3.  fact  that  the  services  have  been  rendered  in  the  hope 
or  with  the  design  on  the  part  of  the  person  render- 
ing them  that  they  will  be  gratuitously  rewarded  by  the  per- 
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sons  for  whom  they  have  been  rendered,  will  not  take  the 
ease  out  of  the  rule.  Warring  v.  Hill  (1883),  89  Ind.  497; 
Crampton  v.  Logan  (1902),  28  Ind.  App.  405. 

In  order  to  sustain  the  judgment  of  the  court  below  the 
evidence  must  have  been  sufficient  to  sustain  a  judgment  in 
favor  of  the  appellee  had  she  sued  the  appellant's  in- 
4.  testates  in  their  lifetime  for  the  claim  she  has  pre- 
sented against  their  estates.  The  evidence  in  this  case 
absolutely  precludes  the  inference  that  there  was  at  any  time 
an  express  agreement  on  the  part  of  the  appellant's  intes- 
tates to  pay  appellee  for  her  services  at  the  time  she  came 
to  them  a  helpless  little  babe,  or  at  any  time  thereafter.  Nor 
does  the  evidence  show  that  they  at  any  time  agreed  with 
her,  or  with  any  one  in  her  behalf,  to  make  any  disposition, 
by  will  or  otherwise,  in  her  favor,  in  consideration  of  her  re- 
maining with  them  or  performing  services  for  them.  All 
their  declarations  with  reference  to  making  a  will  or  dispos- 
ing of  their  property  in  her  favor  were  purely  voluntary  on 
their  part,  made  to  neighbors  and  friends,  without  any  de- 
sign of  influencing  her  action,  and  had  no  contractual  force 
whatever.  And  although  the  evidence  shows  that  the  Davises 
frequently  said  they  wanted  the  appellee  to  have  their  prop- 
erty, and  sometimes  said  they  thought  she  had  earned  it, 
these  statements  and  this  desire  on  their  part  was  prompted 
purely  by  their  love  and  affection  for  appellee,  and  not  be- 
cause there  was  any  legal  obligation  resting  upon  either  of 
them.  It  is  clearly  manifest  from  the  evidence  that  no  dec- 
larations of  this  character  made  by  the  appellant's  intestates 
influenced  the  action  of  the  appellee  in  remaining  with  the 
Davises  up  to  the  time  of  her  marriage,  or  influenced  her  in 
the  performance  of  any  duty  she  did  perform  for  them  while 
she  lived  with  them.  And  after  her  marriage  the  services 
she  rendered  her  foster  parents  upon  the  occasion  of  her 
visits  to  them,  and  while  she  was  a  temporary  member  of 
their  family,  were  purely  voluntary,  and  such  services  as  a 
dutiful  child  would  naturally  render  upon  like  occasions. 
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and  were  rendered  without  thought  of  compensation  on  her 
part.  The  only  evidence  that  tends  in  any  degree  whatever 
to  support  the  appellee's  contention  is  the  declarations  made 
by  the  Davises  of  their  desire  that  appellee  should  have  their 
property  when  they  were  gone. 

Reference  is  made  by  appellee's  counsel  to  the  case  of 
Wallace  v.  Lo7ig  (1886),  105  Ind.  522,  55  Am.  Rep.  222,  as 
supporting  the  contention  that  such  declarations  rebut  a  pre- 
sumption that  services  rendered  under  the  circumstances 
disclosed  by  the  evidence  in  this  case  were  voluntarily  ren- 
dered, without  expectation  of  compensation.  In  that  case 
the  learned  judge  who  rendered  the  opinion  of  the  court,  in 
speaking  of  the  evidence  in  the  case  that  tended  to  support 
the  view  that  it  was  the  purpose  of  the  intestate  to  make  a 
provision  for  the  plaintiff's  ward  by  will,  said:  **It  does, 
however,  serve  to  rebut  any  presumption  which  otherwise 
might  have  obtained,  that  the  services  rendered  were  to  have 
been  gratuitously  performed,  or  that  they  were  performed 
imder  the  mere  expectancy  that  the  intestate  would  leave  the 
plaintiff's  ward  a  legacy."  The  reference  is  a  dictum  of 
the  judge.  It  was  not  a  question  the  court  was  called  upon 
to  decide,  and  is  therefore  not  entitled  to  that  consideration 
which  a  judicial  declaration  of  the  law  by  the  court  would 
receive ;  but  it  is  entitled  to  great  weight  on  account  of  the 
learning  and  ability  of  the  distinguished  jurist  who  rendered 
the  opinion.  However,  it  is  not  to  be  presumed  that  the 
judge  undertook  in  that  case  to  lay  down  the  rule  that 
should  apply  to  such  a  question,  with  all  its  conditions  and 
limitations.  There  can  be  no  question  but  that  a  promise 
to  make  a  will  in  favor  of  a  person,  made  by  another  for  the 
purpose  of  influencing  his  action  and  conduct  in  the  matter 
of  rendering  services  to  the  promisor,  would  undoubtedly 
repel  any  presumption  that  services  rendered  under  such  in- 
ducement were  gratuitously  rendered.  Or  if  one  was  in- 
duced to  render  services  by  declarations  of  a  party  not  in 
the  form  of  an  exact  promise  to  provide  for  one  in  his  will, 
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and  the  declarations  were  made  for  the  purpose  of  indacing 
the  person  to  render  the  services  charged  for,  such  declara- 
tions would  undoubtedly  repel  the  presumption  that  the 
services  so  rendered  were  voluntarily  rendered,  even  where 
the  parties  were  members  of  the  same  family.  But,  to  have 
such  effect,  the  promises  or  declarations  must  have  been 
made  under  such  circumstances  as  would  reasonably  in- 
duce the  person  in  whose  favor  they  were  made  to  rely 
upon  them,  and  the  services  must  have  been  performed  in  re- 
liance upon  them.  They  must  have  been  made  to  the  party 
rendering  the  services,  or  to  some  one  in  his  behalf,  or  they 
must  have  been  made  in  his  presence,  and  with  the  purpose 
and  intention  that  they  should  be  acted  upon  by  him. 

In  this  case  the  declarations  of  a  purpose  to  devise  the  in- 
testates' property  to  the  appellee  were  not  made  either  to 
the  appellee  herself,  or  to  any  one  in  her  behalf.  They  were 
not  made  with  the  purpose  that  they  should  be  relied  upon 
by  her.  They  were  made  in  casual  conversations  with  neigh- 
bors and  friends,  not  shown  to  be  in  the  presence  or  hear- 
ing of  the  appellee.  And  there  is  nothing  in  the  evidence  to 
indicate  that  any  of  the  services  performed  by  the  appellee 
for  appellants  at  any  time  were  performed  in  reliance  upon 
any  such  declarations,  or  that  the  declarations  themselves 
were  made  with  the  thought  that  any  legal  obligation  was 
resting  upon  the  intestates  to  make  such  disposition  of  their 
property.  It  is  perfectly  clear  that  the  declarations  were 
made  because  the  intestates  regarded  the  appellee  with  the 
love  and  affection  which  they  would  have  for  their  own 
child,  and  that  the  services  rendered  by  appellee  to  the  ap- 
pellant's intestates  were  rendered  from  the  same  motive,  not 
from  any  merely  mercenary  consideration  upon  either  side. 

It  is  unfortunate  that  these  people  died  without  making 
any  provision  disposing  of  their  property  in  the  way  they 
wanted  it  to  go,  but  the  courts  have  no  power  to  make  wills, 
and  when  people  die  without  having  disposed  of  their  prop- 
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erty  in  the  way  they  desire  it  to  go,  the  court  cannot  control 
its  descent  under  the  law. 

On  the  question  as  to  the  merits  of  appellee's  claim  as  be- 
tween herself  and  these  people  now  dead,  who  were  her  fos- 
ter-parents, there  can  be  no  question  but  that  she  received 
from  them  fully  as  much  as  the  value  of  her  services  were 
worth  to  them.  The  only  support  the  judgment  in  this  cause 
could  have,  from  any  consideration  at  all,  would  be  the  con- 
sideration that  it  would  be  carrying  out  the  will  of  these  peo- 
ple who  are  represented  by  the  appellant;  not  that  there 
was  any  just  claim  against  them,  when  they  died,  in  favor  of 
the  appellee. 

The  judgment  is  reversed. 

Concurring  Opinion. 

RoBY,  J. — I  am  constrained  by  the  legal  propositions 
stated  in  the  opinion  and  their  application  to  the  facts  of  the 
case,  to  concur  in  the  result.  If  the  findings  showed  that 
appellee  *s  father  was  deterred  from  taking  her  away  from 
Mr.  and  Mrs.  Davis  by  a  promise  that  she  should  inherit 
their  property,  or  be  otherwise  compensated,  then  I  would 
not  agree  to  a  reversal.  They  intended  that  she  should  have 
all  the  property.  Some  one  may  have  a  legal  right  to  pre- 
vent her  receiving  the  smallest  part  of  it,  but  those  invoking 
the  letter  of  the  law  in  that  behalf  must  also  abide  by  the 
law  in  its  strictness. 


Tucker  &  Dorset  Manufacturing  Company  v. 

Staley. 

[No.  5,969.    Piled  April  12,  1907.] 

1.  Negugence. — Contributory. — Proxipiate  Cause. — Interrogatories 
to  Jury. — WJieti  Controlling. — Proximate  cause  and  contributory 
negligence  are  queBtlons  of  fact;  and  answers  to  the  interroga- 
tories to  the  Jury  control  the  general  verdict  only  when  irrecon- 
cilable therewith  upon  any  supposable  hypothesis  within  the 
issues,    p.  66. 
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2.  Neougknce. — Master  and  Servant. — Factory  Act. — Dangerous  Ma- 
chinery.— Proapimate  Cause, — Where  the  evidence  shows  that  the 
master  failed  to  guard  a  circular  saw  and  that  a  servant  was  in- 
jured by  such  saw,  a  finding  that  the  absence  of  a  guard  was  the 
proximate  cause  of  such  Injury,  is  warranted,    p.  65. 

3.  Same. — Proximate  Cause. — Contributing  Causes, — Master  and 
Servant. — Liability. — The  fact  that  there  were  other  contributing 
causes  besides  the  absence  of  a  guard,  will  not  relieve  the  master 
wiiose  servant  was  injured  by  an  unguarded  circular  saw  at  which 
he  was  working,    p.  GG. 

4.  Same. — Proximate  Cause. — Injury. — Anti(npation  of. — It  Is  not 
necessary  for  the  servant  to  show  that  his  precise  injury  could 
or  should  have  been  anticipate<l,  his  injury  resulting  from  the 
master's  breach  of  a  legal  duty  being  sufficient  to  establish  the 
master's  liability,    p.  (56. 

5.  Masteb  and  Servant. — Factory  Act. — Care  Required  by  Servant. 
— The  servant  w^ho  works  at  an  unguarded  circular  saw,  is  re- 
quired to  use  ordinary  care  only.    p.  6(5. 

6.  Same. — Factory  Act. — Dangerous  Machinerjh — Notice.-^ontrib- 
ntory  Negligence. — Notice  of  the  unguarded  condition  of  a  cir- 
cular saw  does  not  constitute  the  servant  working  thereat  guilty 
of  contributory  negligence  as  a  matter  of  law.    p.  67. 

7.  Same. — Factory  Act. — Dangerous  Machinery. — Vsv  of  Unguarded 
Saw. — Contributory  Negligence. — ^The  facts  that  a  servant  has  at 
former  times  used  the  unguarded  saw  in  question  without  in- 
jury, that  the  board  he  was  cutting  was  not  laid  crosswise  against 
the  saw,  and  that  the  board  lay  on  the  table  after  the  accident, 
are  not  conclusive  of  contributory  negligence  as  a  matter  of  law. 
p.  67. 

8.  Trial.  —  Instructions.  —  Master  and  Servant.  —  Negligence. — 
Factory  Act. — An  instruction,  In  an  action  by  a  servant  for  in- 
juries received  because  of  the  master's  violation  of  the  factory 
act,  that  a  failure  by  the  master  to  guard  the  circular  saw  In 
question,  if  possible  and  practicable,  was  negligence,  and  if  the 
servant,  without  contributory  fault,  was  injured  by  reason  there- 
of, he  should  recover,  Is  not  erroneous,    p.  67. 

Prom  Superior  Court  of  Marion  County  (68,363) ;  Vmson 
Carter,  Judge. 

Action  by  John  T.  Staley  against  the  Tucker  &  Dorsey 
Manufacturing  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

John  B.  Elam  and  James  W.  Feder,  for  appellant. 
Frank  P.  Baker,  M.  A.  Ryan  and  John  C.  Ruckelshuus, 
for  appellee. 
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RoBY,  P.  J. — ^Action  by  appellee.  The  complaint  was  in 
one  paragraph.  Appellant  answered  it  by  general  denial. 
The  issue  thus  joined  was  tried  by  a  jury,  which  returned  a 
verdict  for  appellee,  with  answers  to  eighty-five  interroga- 
tories. Its  motion  for  judgment  on  the  answers  to  inter- 
rogatories was  overruled,  and  an  exception  reserved.  It 
then  filed  its  motion  for  a  new  trial,  which  was  also  over- 
ruled, to  which  action  it  excepted.  Judgment  was  then  ren- 
dered upon  the  verdict  for  $1,250.  The  errors  assigned 
challenge  the  correctness  of  the  ruling  upon  each  of  said  mo- 
tions. 

It  is  averred  in  the  complaint  that  appellee  was  injured  by 
reason  of  his  hand's  coming  in  contact  with  a  circular  saw 
operated  by  appellant  in  a  factory  and  mill  where  he  was 
working  as  its  employe.  The  negligence  charged  is  that  ap- 
pellant had  failed  to  protect  said  saw  with  any  guard  or 
covering,  as  it  should  have  done. 

Appellant's  proposition  in  support  of  its  motion  for  judg- 
ment on  the  answers  to  the  interrogatories,  notwithstanding 
the  general  verdict,  are  that  such  answers  show  that 

1.  the  negligence  complained  of  was  not  the  proximate 
cause  of  the  injury,  and  that  appellee  was  contribu- 

torily  negligent  in  failing  to  give  reasonable  attention  to  the 
movement  of  his  hands.  Proximate  cause  and  contributory 
negligence  are  both  primarily  questions  of  fact,  and  the  pre- 
sumptions which  attend  the  general  verdict  can  only  be  over- 
thrown, as  has  been  frequently  declared,  when  the  specific 
facts  exhibited  are  inconsistent  with  any  hypothesis  which 
might  have  been  proved  under  the  issues.  The  purpose  of 
the  legislature  in  enacting  the  statute  requiring  dangerous 
machinery  to  be  guarded  was  to  prevent  accident.  Given, 
the  absence  of  a  proper  gaard  and  an  injury  to  an 

2.  employe  coming  in  contact  with  a  circular  saw,  the 
finding  that  the  absence  of  such  guard  was  the  proxi- 
mate cause  of  the  injury  is  not  unwarranted.    To  hold  that 
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the  absence  of  such  guard  cannot  be  the  proximate  cause  of 
an  injury  so  received  would  be  to  destroy  the  statute. 

3.  That  other  causes  contribute  and  assist  in  bringing 
about  the  accident  will  not  relieve  the  negligent  em- 
ployer from  liability.  Espenlaub  v.  Ellis  (1904),  34  Ind. 
App.  163.  A  proper  guard  might  not  have  prevented  the 
injury,  but  the  finding  is  otherwise.  That  some  one  might 
come  in  contact  with  unguarded  saws  was  so  probable  that 
the  legislature  passed  an  act  requiring  them  to  be  guarded. 

So  far  as  the  question  of  proximate  cause  is  con- 

4.  cemed,  it  is  not  necessary  that  appellant  should  have 
anticipated   the   particular   injury   which   resulted. 

Davis  V.  Mercer  Lumber  Co.  (1905),  164  Ind.  413.  It  is 
quite  sufficient  that  the  performance  of  the  statutory  duty 
might,  and  as  the  jury  found  would,  have  prevented  it.  The 
question,  as  before  stated,  was  one  of  fact,  and  no  amount 
of  logic  authorizes  us  to  disregard  the  verdict.  Chicago, 
etc.,  R.  Co.  V.  Marim  (1903),  31  Ind.  App.  308;  Windeler  v. 
Rtish  County  Fair  Assn.  (1901),  27  Ind.  App.  92;  Davis  v. 
Mercer  Lumber  Co.,  supra.  Appellee  was  not  required  to 
exercise  the  best  possible  judgment.     The  care  which 

5.  an  ordinarily  prudent    man    would   have   exercised 
under  the  same  circumstances  was  required  of  him. 

Baltimore,  etc.,  E.  Co.  v.  Cavanaugh  (1905),  35  Ind.  App. 
32.  The  answers  are  not  inconsistent  with  the  exercise  of 
such  care,  and  the  court  did  not  error  in  overruling  the  mo- 
tion for  judgment. 

The  same  propositions  are  argued  in  support  of  the  second 
error  assigned.  That  the  accident  might  not  have  hap- 
pened had  the  saw  been  guarded,  as  the  statute  required 
it  should  be,  and  as  the  findings  show  it  could  have  been,  is 
evident,  and  the  verdict  is  therefore  not  without  support. 

There  is  evidence  that  appellee  was  giving  undivided  at- 
tention to  his  work,  and  the  mere  fact  that  it  was  within 
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his  knowledge  that  the  saw  was  not  guarded  does  not 

6.  establish  contributory  negligence.    Davis  Coal  Co,  v. 
Polland   (1902),  158  Ind.  607.    Nor  does  the  con- 
clusion follow  from  the  fact  that  he  had  at  other  times  used 

the  saw  without  injury,  nor  from  the  fact  that  the 

7.  board  being  cut  was  not  crosswise  against  the  saw,  nor 
because  such  board  lay  on  the  table  after  the  accident. 

The  verdict  upon  this  part  of  the  cause  was  not  contrary  to 
the  evidence.  Espenlaub  v.  Ellis,  supra;  Buehner  Chair  Co. 
V.  Feulner  (1905),  164  Ind.  368. 

The  fifth  instruction  given  by  the  court  was  in  terms  as 

follows:    Under  the  statutes  of  this  State,  it  is  made  the 

duty  of  a  person  or  corporation  engaged  in  operating 

8.  any  factory  in  which  a  saw  or  saws  are  used,  when- 
ever and  wherever  possible  and  practicable  to  do  so,  to 

construct  and  place  guards  over  such  saws  for  the  protection 
of  the  employe  or  person  who  may  be  employed  to  use  such 
saws ;  and  a  failure  on  the  part  of  such  manufacturers  so  to 
guard  such  saws,  when  it  is  possible  and  practicable  so  to 
do,  would  be  negligence  on  the  part  of  such  manufacturer, 
and  if  the  employe  who  may  be  using  such  saw  in  the  line  of 
his  employment  and  duty  should  be  injured  by  reason  of  the 
failure  so  to  guard  such  saw,  and  such  employe  should  be 
without  fault  contributing  to  his  injury,  then  such  manu- 
facturer would  be  liable  to  such  employe  in  damages  for  such 
injury. 

The  statute  provides  that  all  '*saws  •  •  •  shall  be 
properly  guarded,"  etc.  §7087i  Burns  1901,  Acts  1899,  p. 
231,  §9.  In  Davis  v.  Mercer  Lumber  Co.,  supra,  the  facts 
under  consideration  being  closely  analogous  to  those  involved 
in  this  action,  the  Supreme  Court  said  of  the  section  cited : 
"The  evidence  shows  that  it  was  practicable  and  possible 
for  appellee  to  guard  the  saw  in  question.  •  •  •  It 
was  made  the  imperative  duty  of  the  appellee,   if  pos- 
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sible,  properly  to  guard  the  saws  and  machinery  which  it 
used  in  operating  its  planing  mill.''  "It  follows  that  ap- 
pellee, being  a  manufacturer,  and  using  said  machine  in  its 
manufacturing  establishment,  owed  to  its  workman  the  cer- 
tain and  fixed  duty-  of  properly  guarding  it."  Oreen  v. 
American  Car,  etc.,  Co.  (1904),  163  Ind.  135.  "An  abso- 
lute and  specific  duty.''  Monteith  v.  Kokomo,  etc.,  Co. 
(1902),  159  Ind.  149,  58  L.  R.  A.  944.  The  mandate  of  the 
statute  is  "shall  be  properly  guarded."  This  "imperative 
duty"  is  limited  by  the  court  to  cases  in  which  it  is  both  pos- 
sible and  practicable  to  perform  it.  Except  for  such  limita- 
tion the  trial  court  would  have  instructed  that  it  was  the 
absolute  duty  of  appellant  properly  to  guard,  etc.  The  in- 
struction given  was  one  of  which  appellant  had  no  cause  to 
complain.  Baltimore,  etc.,  R.  Co.  v.  Cavanaugk,  supra; 
Davis  V.  Mercer  Lumber  Co.,  supra.  The  terms  used  in  the 
instruction  are  the  same  terms  used  by  the  Supreme  Court, 
and  correctly  express  the  law. 
Judgment  affirmed. 


Teague  v.  City  of  Bloomington. 

[No.  5,975.    Filed  April  23,  1907.] 

1.  Pleading.  —  Answer.  —  Argumen  tative  Denial.  —  SuflUHency.  — 
Overruliug  a  demurrer  to  an  answer  of  argumentative  denial  is 
harmless  error,    p.  72. 

2.  Same. — Answer. — Overruling  Demurrer  to.  Harmless,  Where  In- 
terrogatories Shoto  Truthfulness  of. — Where  the  interrogatories 
to  the  jury  show  the  allegations  of  a  paragraph  of  answer  to  be 
true  in  fact,  overruling  a  demurrer  to  such  paragraph  Is  harmless 
error,    p.  72. 

3.  Trial. — Instructions. — Defining  Contributory  Negligence. — Ques- 
tion for  Jury. — It  Is  not  erroneous  to  refuse  to  Instruct  what  con- 
stitutes contributory  negligence,  such  question  being  exclusively 
for  the  Jury-    P-  72. 

4.  Same. — Intervening  Errors. — When  Harmless. — Negligence. — 
Municipal  Corporations. — In  an  action  for  damages  against  a 
munioipnl  corporation,  l)ecau8e  of  injuries  resulting  from  an  al- 
leged defective  sidewalk,  a  finding  of  the  use  of  ordinary  care  on 
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the  part  of  the  corporation  renders  harmless  erroneous  rulings  on 
the  answers,  as  well  as  all  other  intervening  errors,    p.  72. 

5.  Tbial. — Answers  to  Interrogatories. — Evidence, — Presumptions, 
— ^Answers  to  the  Interrogatories  to  the  Jury  are  presumed  to  be 
Justified  by  the  evidence,    p.  72. 

6.  Municipal  Corporations.  —  Negligence.  —  Sidewalks.  —  Orass- 
Plots. — ^The  maintenance,  by  the  owner,  of  a  wire  around  a  grass- 
plot  between  the  Improved  sidewalk  and  the  street,  for  the  pro- 
tection of  grass  and  trees  growing  thereon,  is  not  negligence  on 
the  part  of  a  city,  though  it  made  and  adopted  the  plans  permit- 
ting such  use,  where  the  sidewalk  was  sufficiently  wide  to  ac- 
conunodate  the  demands  of  travel,    p.  73. 

7.  Same. — Negligence, — 8idewalks,—8hade  Trees,— It  is  not  negli- 
gence per  se  for  a  city  to  permit  the  maintenance  of  shade  trees 
in  or  along  its  sidewalks,    p.  73. 

8.  Negligence. — Evidence. — Res  Ipsa  Loquitur. — Municipal  Cor- 
porations.— Sidewalks. — Question  for  Jury, — ^The  fact  that  a 
pedestrian  was  injured  by  a  wire  maintained  around  a  grass- 
plot  between  the  improved  sidewalk  and  the  street  does  not  alone 
show  a  defect  rendering  the  city  liable,  the  question  of  a  defect 
and  the  city's  liability  therefor  being  for  the  Jury.    p.  73. 

9.  Municipal  Cobporationb. — Streets, — Sidewalks. — Control  Over. 
— ^Wlille  the  public  is  ordinarily  entitled  to  the  free  use  of  any 
portion  of  the  streets  or  sidewalks,  still,  the  corporation  may  law- 
fully devote  portions  thereof  to  other  useful  public  purposes,     p.  74. 

Prom  Morgan  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  Gteorge  Teague  against  the  City  of  Blooming- 
ton.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Afftrtned. 

B.  L.  Morgan  and  East  &  East,  for  appellant. 
Duncan  iSk  Batman,  for  appellee. 

CoMSTOCK,  J. — ^Appellant  brought  this  action  against  the 
city  of  Bloomington  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  having  tripped  and 
being  thrown  over  a  wire  about  one-eighth  of  an  inch  in  di- 
ameter, which  was  attached  to  the  top  ends  of  five  small 
stakes,  which  were  driven  into  the  ground,  about  four  feet 
apart,  and  left  projecting  about  twelve  inches  above  the 
edges  of  the  intersection  of  two  sidewalks  at  a  crossing  of 
Sixth  and  Maple  streets,  public  streets  in  said  city.     The 
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cause  was  put  at  issue,  and  a  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant  for  costs.  With  their 
general  verdict,  the  jury  returned  answers  to  interrogatories. 

The  errors  assigned  are  the  action  of  the  court  in  overrul- 
ing appellant's  demurrer  to  the  second  and  third  para- 
graphs, respectively,  of  appellee's  amended  answer  to  appel- 
lant's amended  complaint,  and  in  overruling  appellant's  mo- 
tion for  a  new  trial.  No  question  is  made  upon  the  suf- 
ficiency of  the  complaint,  and  we  deem  a  further  statement 
of  its  contents  unnecessary. 

The  first  paragraph  of  the  amended  answer  was  a  gen- 
eral denial.  The  second  alleges,  substantially :  That,  prior 
to  the  bringing  of  the  action.  Sixth  street,  at  the  point  re- 
fered  to  in  the  plaintiff's  complaint,  was  improved  by  de- 
fendant, according  to  plans  and  specifications  adopted  by 
the  defendant,  as  by  law  required,  and  that,  in  the  con- 
struction of  said  street  at  said  point,  a  brick  sidewalk,  six 
feet  wide,  was  constructed  along  the  north  side  thereof,  abut- 
ting and  adjacent  to  the  property  line  on  said  side  of  said 
street;  that  immediately  south  of  said  sidewalk,  at  the  point 
of  said  alleged  injury,  and  abutting  the  south  side  of  said 
sidewalk  at  said  point,  was.  a  tree  plot  or  grass  plot  about 
six  feet  in  width,  and  extending  westwardly  along  the  south 
side  of  said  sidewalk  from  Maple  street ;  that,  at  and  prior 
to  the  time  of  the  injury  alleged  by  plaintiff,  said  city,  in 
accordance  with  plans  and  specifications  duly  adopted,  had 
improved  Maple  street  at  the  point  where  the  injury  oc- 
curred, and,  in  accordance  with  said  plans  and  specifications, 
had  constructed  a  brick  sidewalk  six  feet  wide  along  the  west 
side  of  Maple  street  at  said  point,  which  sidewalk,  abutted 
and  was  adjacent  to  the  property  line  of  the  property  owners 
along  the  west  side  of  Maple  street,  and  intersected  said  north 
sidewalk  on  Sixth  street  at  the  point  where  plaintiff  was 
injured;  that  the  stakes  mentioned  in  plaintiff's  complaint 
as  obstructions  were  situated  in  said  tree  plot;  that  one  of 
said  stakes  was  set  in  the  tree  plot  near  the  corner  of  the 
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intersection  of  said  sidewalks;  that  others  were  set  in  said 
tree  plot  along  the  south  side  of  said  north  sidewalk  along 
Sixth  street  and  along  the  west  side  of  said  west  walk  along 
Maple  street;  that  a  wire  was  attached  to  the  top  of  each 
and  connected  all  of  said  stakes,  and  was  so  arranged  as  a 
protection  for  said  tree  plot,  and  to  prevent  pedestrians  from 
crossing  over  and  trespassing  on  the  same ;  that  none  of  said 
stakes  or  the  wire  was  upon  or  extended  across  any  of  said 
sidewalks  or  either  of  them ;  that  in  laying  out  said  streets 
said  tree  plot  had  been  established  for  the  purpose  of  beau- 
tifying said  street,  and  was  not  intended  to  be  used  by  pe- 
destrians for  travel,  and  that  the  same  was  shown  by  the 
plans  and  specifications  adopted  by  the  common  council,  and 
that  said  improvements  had  been  made  and  maintained,  in 
the  nmnher  set  forth  in  said  plans  and  specification*,  for  a 
number  of  years  prior  to  the  injury ;  that  both  of  said  side- 
walks at  said  point  were  of  ample  width  to  accommodate  all 
travel. 

Said  third  paragraph  of  amended  answer  is  similar  to  the 
second,  except  the  added  averments:  **That  at  the  time 
of  said  injury,  and  continuously  to  the  present  time,  the 
property  immediately  in  front  of  which  is  the  tree  plot  de- 
scribed in  the  plaintiff's  complaint,  to  the  point  where  his 
injuries  are  alleged  to  have  occurred,  was  owned  by  Jacob 
Miller;  that  said  tree  plot  was  left  for  ornamentation,,  and 
that  said  Miller  accepted  the  same  for  such  purpose,  and  had 
placed  trees  and  grass  thereon,  in  accordance  with  the  plans 
of  said  city,  and  placed  the  stakes  and  wires  complained  of 
in  plaintiff's  complaint  in  such  tree  plot  for  the  protection 
thereof  and  to  prevent  persons  passing  along  said  streets 
from  trespassing  upon  and  injuring  the  trees;  that  said 
stakes  and  wire  were  not  of  a  dangerous  character,  and  were 
in  plain  view  to  pedestrians  passing  along  said  street ;  that 
at  the  time  of  said  injury  said  city  maintained  four  electric 
lights,  all  of  which  shone  directly  upon  the  point  where  said 
injury  is  alleged  to  have  occurred,  and  made  said  stakes  and 
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wire  visible  to  any  one  passing  along  said  sidewalks  and 
using  ordinary  care ;  that  said  stakes  and  wire  were  so  placed 
that  persons  using  said  sidewalks  could  in  no  way  be  tripped 
or  injured  thereby,  so  long  as  they  remained  on  the  side- 
walk/* 

It  was  not  error  to  overrule  the  demurrer  to  the 

1.  third  paragraph  of  the  answer.  It  is  clearly  good 
as  an  argumentative  denial.  The  overruling  of  the 
demurrer  to  the  second  paragraph  was  harmless,  be- 

2.  cause  the  facts  averred  are  found  by  the  answers  to 
interrogatories  returned  by  the  jury  to  be  true. 

Appellant  insists  that  the  court  erred  in  refusing  to  give 

to  the  jury  instruction  ten,  requested  by  him.    This  claim 

cannot  be  allowed,  because  the    instruction    under- 

3.  takes  to  tell  the  jury  what  would  constitute  contribu- 
tory negligence  on  the  part  of  appellant^  a  fact  which 

was  exclusively  for  the  determination  of  the  jury. 

The  controlling  question  is  whether  the    appellee    was 

guilty  of  negligence  in  the  facts  shown  by  the  record  in  the 

cause.    If  appellee  was  not  guilty  of  negligence,  then, 

4.  without  reference  to  the  sufficiency  of  the  second  and 
third  paragraphs  of  the  answer,  or  any  intervening 

error,  the  judgment  should  be  affirmed.  Wortman  v.  Min- 
ich  (1901),  28  Ind.  App.  31. 

It  is  shown  by  the  answers  to  interrogatories  submitted  to 
the  jury,  and  it  will  be  presumed  that  they  were  fully  jus- 
tified by  the  evidence,  that  appellant  received  his  in- 

5.  jury  by  reason  of  tripping  over  a  wire  stretched  to 
stakes  driven  in  the  tree  plot  on  West  Sixth  street  in 

the  city  of  Bloomington,  at  its  junction  with  Maple  street, 
and  while  trying  to  pass  from  Maple  street  to  Sixth  street; 
that  said  tree  plot  was  constructed  under  the  plans  and 
specifications  adopted  by  the  common  council  of  said  city  for 
the  improvement  of  said  street;  that  said  stakes  had  been 
driven  and  the  wire  stretched  for  the  purpose  of  protecting 
said  tree  plot ;  that  neither  said  wire  nor  said  stakes  in  any 
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manner  extended  onto  or  over  any  part  of  the  paved  side- 
walk; that  the  paved  sidewalk  was  six  feet  wide  on  both 
Maple  and  Sixth  streets;  that  only  one  other  person  besides 
plaintiff  was  traveling  on  the  sidewalk  at  the  x>oint  where 
the  accident  occurred,  and  that  there  was  sufficient  space  of 
good,  paved,  smooth  sidewalk  for  plaintiff  to  pass,  and  that 
there  was  nothing  to  prevent  him  from  passing  from  the  walk 
on  Maple  street  and  turning  north  on  Sixth  street ;  that  there 
were  electric  lights  enough  for  him  to  see  the  stakes  and  wire 
three  or  four  feet  away,  if  he  had  ordinary  eyesight ;  that  he 
had  ordinary  eyesight,  and  that  he  knew  he  was  about  to 
pass  over  a  part  of  the  tree  plot. 

Grass-plots  are  ornaments ;  and  shade  trees  along  the  side- 
walk give  protection  from  the  heat  in  summer.    While  they 
may  be  obstructions,  yet,  when  ample  width  is  left  to 

6.  answer  the  demands  of  travel,  they  are  such  obstruc- 
tions as  serve  a  useful  purpose,  and  are  not  incon- 
sistent with  the  object  for  which  streets  are  made  and  main- 
tained. Like  a  fence,  a  hydranl,  a  hitching  post,  telephone 
or  telegraph  poles,  they  are  lawful  obstructions.  Lostutter 
V.  City  of  Aurora  (1891),  126  Ind.  436,  12  L.  R.  A.  259; 
Dougherty  v.  Trustees,  etc.  (1899),  159  N.  T.  154,  53  N.  E. 
799;  Oottsberger  v.  Mayor,  etc.  (1894),  29  N.  T.  Supp.  592; 
City  of  Vincennes  v.  Spees  (1905),  35  Ind.  App.  389;  Wein- 
stein  V.  City  of  Terre  Haute  (1897),  147  Ind.  556. 

Sections  3541,  4198  Bums  1901,  §§3106,  3229  R.  S.  1881, 
give  to  municipal  corporations  the  right  to  regulate 

7.  the  planting,  maintaining  and  protection  of  shade 
trees.    It  is  not  negligence  per  se  to  maintain  them. 

It  is  the  duty  of  a  municipal  corporation  to  use  reason- 
able care  to  keep  its  streets  in  a  safe  condition;  it  has  a 
right  to  devote  the  sides  thereof  to  other  useful  pur- 

8.  poses,  provided  it  leaves   an   unobstructed   way   of 
ample  width  for  pedestrians.    If  the  city  is  liable  in 

the  case  at  bar,  it  is  because  it  permitted  a  condition  to  exist 
which  constituted  a  dangerous  obstruction  of  a  public  high- 
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way.  The  mere  fact  that  appellant  was  injured,  would  not 
necessarily  show  that  the  wire  so  strung,  was  dangerous, 
from  the  fact  that  the  jury  found  that  it  was  suflSciently 
conspicuous  and  safe  for  all  ordinary  purposes.  This  was  a 
fact  which  was  for  the  determination  of  the  jury  and  which 
was  decided  adversely  to  the  plaintiff. 

The  general  proposition  that  the  public  is  entitled  to 
the  free  use  of  any  portion  of  a  public  street,  must  be  ac- 
cepted with  the  qualifications  that  a  municipal  cor- 
9.    poration  may  devote  portions  of  the  sidewalk  to  other 

purposes  useful  and  convenient  to  the  public. 
Judgment  afiirmed. 


Dudley  et  al,  v.  State,  ex  rel.  Roe  et  al. 

[No.  5,981,    Filed  April  24.  1907.] 

1.  Tbial. — Instructions, — Mandatory. — Omission  of  Necessary  Fact, 
— ^The  omission  of  a  necessary  fact  from  a  mandatory  instruction 
for  plaintiff  purporting  to  set  out  all  of  the  facts  necessary  to 
plaintifTs  recovery,  is  fatal.  *  p.  70. 

2.  Same. — Instructions, — Intoxicating  Liquors, — Unlawful  Sales, — 
Injuries, — Connection. — ^An  instruction,  in  an  action  for  the  re- 
covery of  damages  caused  by  a  saloon-keeper's  unlawful  sale  of 
liquors  and  a  death  caused  thereby,  stating  that  if  such  saloon- 
keeper unlawfully  sold  to  decedent  such  liquor  while  he  was  in- 
toxicated and  that  decedent,  on  his  way  home,  undertook  to  cross 
a  sewer  and  fell  therefrom  and  perished,  by  freezing,  "and  that 
when  he  so  fell  he  was  in  a  state  of  intoxication  on  account  of 
liquors  so  bought"  from  such  saloon-keeper,  the  verdict  should  be 
for  plaintiff,  fails  to  connect  the  fall  and  death  of  deceased  with 
his  intoxication,    p.  7G. 

From  Gibson  Circuit  Court ;  O,  M,  Welhom,  Judge. 

Action  by  the  Btate  of  Indiana,  on  the  relation  of  Anna 
P.  Roe  and  others,  against  James  A.  Dudley  and  another. 
From  a  judgment  on  a  verdict  for  plaintiff  for  $1,750,  de- 
fendants appeal.    Reversed. 

W,  A,  Cullop  and  Oeorge  W.  Shaw,  for  appellants. 
Charles  D.  Hunt,  8.  W,  WiUiams  and  Thomas  Duncariy 
for  appellee. 
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Rabb,  J. — This  was  an  action  brought  on  the  relation  of 
the  widow  and  minor  children  of  Henry  M.  Roe,  against  the 
appellants,  Dudley  and  the  United  States  Fidelity  and  Guar- 
anty Company  of  Baltimore,  Maryland,  the  surety  on  his 
bond  given  to  procure  a  license  to  vend  liquors  at  retail,  and 
it  is  charged  in  the  complaint  that  in  violation  of  the  law  the 
appellant  Dudley  sold  to  said  Roe,  when  he  was  in  a  state 
of  intoxication,  intoxicating  liquor  of  which  he  drank,  and 
thereby  increased  his  intoxication,  and  that  while  in  such 
state  of  intoxication  he  fell  by  the  roadside,  and  was,  by 
reason  of  his  intoxicated  condition,  unable  to  help  himself, 
and  perished  with  cold,  whereby  the  relators  were  injured 
in  their  means  of  support.  A  general  denial  was  filed  to  the 
complaint,  a  jury  trial  had,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  relators. 

The  only  error  complained  of  here  is  the  action  of  the 
court  in  overruling  appellants'  separate  motions  for  a  new 
trial,  and  it  is  only  necessary  to  consider  one  question  raised 
upon  these  motions.  The  court,  over  the  appellants'  objec- 
tion, instructed  the  jury  as  follows:  **If  you  find  from  the 
evidence,  by  a  preponderance  thereof,  that  on  or  about  De- 
cember 12, 1903,  the  defendant  Dudley,  or  his  employe  in  his 
place  of  business  at  the  town  of  Sullivan,  Indiana,  sold  to 
the  deceased  intoxicating  liquor  at  a  time  when  he  was  in  a 
state  of  intoxication,  and  the  seller  had  knowledge  of  his  in- 
toxicated condition  at  the  time  he  so  furnished  such  liquor, 
or  had  an  opportunity  to  know  of  such  intoxicated  condition 
of  said  Roe,  and  you  further  find  from  the  evidence  that  the 
deceased  and  his  son,  then  about  seventeen  years  of  age, 
started  in  a  two-seated  buggy,  of  the  ordinary  kind,  to  drive 
to  their  home,  a  distance  of  about  ten  miles,  in  a  rural  dis- 
trict; that  they  left  said  town  in  the  manner  aforesaid  about 
5  o'clock  p.  m.  on  said  day;  that  when  they  had  proceeded 
on  their  way  homeward  some  four  or  five  miles  said  de- 
ceased got  out  of  said  buggy  for  the  purpose  of  obtaining 
aid  from  some  i>erson  to  uncork  and  open  a  bottle  of  whisky 
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for  him ;  that  while  procuring  assistance  to  open  said  bottle 
of  whisky  his  son  drove  said  vehicle  and  team  hitched  there- 
to on  to  their  home,  and  left  deceased ;  that  said  deceased  en- 
deavored to  reach  home  that  night  on  foot ;  that  after  he  had 
walked  two  and  one-half  miles  from  the  place  where  he  had 
been  left  by  his  said  son  he  fell  from  a  sewer  which  crossed 
the  highway  to  the  ground  below,  and  perished  by  freezing ; 
that  when  he  so  fell  he  was  in  a  state  of  intoxieation,  on  ac- 
count of  liquors  so  bought  at  said  Dudley's  saloon — ^your 
verdict  should  be  for  the  plaintiff.'* 

This  is  a  mandatory  instruction.    It  undertakes  to  con- 
tain a  statement  of  all  material  facts  necessary  to  relators' 
recovery.    It  is  a  well-settled  law  that  where  such  in- 

1.  struction  is  given  by  the  court,  and  a  material  fact 
or   facts   necessary   to   the   plaintiff's  recovery  are 

omitted,  the  instruction  is  fatally  defective.  Hutchinson  v. 
Wemel  (1900),  155  Ind.  4:9  ;Maxon  v.  Clark  (1900),  24  Ind. 
App.  620;  Voris  v.  Shotts  (1898),  20  Ind.  App.  220;  Jack- 
son School  Tp.  V.  Shera  (1893),  8  Ind.  App.  330;  Kentucky 
<fe  Ind.  Bridge  Co.  v.  Eastman  (1903),  7  Ind.  App.  514;  In- 
diana Ins.  Co.  V.  Pringle  (1899),  21  Ind.  App.  559. 

This  instruction  entirely  omits  the  connection  between  the 

fall  of  the  deceased  from  the  sewer  to  the  ground  and  his 

perishing  by  freezing,  with  his  intoxication.    In  or- 

2.  der  that  the  appellees  might  recover  it  was  necessary 
that  the  evidence  should  show  that  the  intoxication 

was  the  cause  of  the  deceased's  perishing.  The  mere  facts 
that  he  was  intoxicated,  that  he  fell  from  the  sewer  to  the 
ground  below,  and  that  he  there  perished,  would  not  render 
appellants  liable  unless  the  intoxication  was  the  cause  of  his 
falling  and  perishing. 

For  this  error  the  judgment  of  the  court  below  must  be  re- 
versed. 
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Deacon  v.  Rasch. 

[No.  5,082.    Filed  April  24,  1907.] 

1.  TBiAL. — Motion  for  Continuance, — Absence  of  Party. — A  motion 
for  a  continuance  on  account  of  the  absence  of  the  defendant 
should  be  sustained,  where  it  is  properly  shown  that  she  was  sick 
and  unable  to  be  present ;  that  her  presence  was  necessary  for  the 
conduct  of  the  case  in  advising  with  counsel  and  in  giving  testi- 
mony not  obtainable  from  others;  that  her  deposition  could  not, 
on  account  of  her  mental  condition,  be  taken  at  the  time,  but  that 
it  could  probably  be  taken  within  a  month,  and  that  her  senior 
counsel,  who  had  prepared  her  defense,  was  sick  and  unable  to 
attend  at  the  trial,    p.  78. 

2.  Same.— Oon^inwancc.—fiffafttfc*.— Section  413  Bums  1901,  §410 
R.  S.  1881,  providing  for  a  continuance  on  account  of  absent  evi- 
dence as  shown  by  affidavit,  unless  the  adverse  party  shall  admit 
that  such  absent  documentary  evidence  is  true  and  that  such  ab- 
sent witnesses  will  testify  to  the  facts  set  out,  is  not  strictly  ap- 
plicable to  a  motion  made  by  the  sole  defendant  for  a  continu- 
ance because  of  her  sickness  and  her  consequent  inability  to  he 
present  and  to  testify,    p.  80. 

3.  Same. — Continuance. — Discretion. — Review. — Appeal. — ^The  rul- 
ing of  the  trial  court  on  a  motion  for  a  continuance  Is  largely  dis- 
cretionary but  Is  subject  to  review  on  appeal,    p.  80. 

Prom  Warrick  Circuit  Court;  Roscoe  Kiper,  Judge. 

Action  by  John  Rasch  against  Mary  Deacon.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

W.  W.  Ireland,  William  Reister  and  Henry  F.  Fulling, 
for  appellant. 
Philip  C.  Oould,  for  appellee. 

COMSTOCK,  J. — Appellee,  plaintiff  below,  brought  this  ac- 
tion against  the  appellant  to  recover  possession  of  real  estate 
and  damages  for  the  wrongful  detention  thereof.  The  ac- 
tion was  brought  before  a  justice  of  the  peace,  and  judgment 
rendered  for  appellee,  from  which  judgment  an  appeal  was 
taken  to  the  Superior  Court  of  Vanderburgh  County,  then 
by  a  change  of  venue  to  the  Warrick  Circuit  Court,  where 
the  case  was  submitted  to  a  jury.    The  jury  returned  a  ver- 
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diet,  giving  appellee  possession  of  said  real  estate  and  $140 
damages,  on  which  verdict  the  court  rendered  judgment. 

The  appellant  assigns  as  error  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial  and  the  over- 
ruling of  appellant's  motion  for  a  continuance.  The  reasons 
for  a  new  trial  are  that  the  court  refused  to  grant  a  contin- 
uance in  the  trial  of  said  cause,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  that  the  verdict  is  con- 
trary to  law. 

On  May  27,  1905,  at  the  May  term  of  the  said  Warrick 
Circuit  Court,  appellant  filed  her  verified  motion  for  a  con- 
tinuance.   On  June  7,  1905,  of  the  same  term,  the 

1.  court  sustained  appellant's  motion  for  a  continuance, 
and  the  cause  was  continued  until  the  next  term,  the 
October  term  of  said  Warrick  Circuit  Court.  On  June  24, 
of  the  same  term,  the  parties  agreeing  thereto,  said  cause 
was  set  for  trial  on  October  10,  1905,  the  same  being  the 
next,  or  October,  term  of  said  Warrick  Circuit  Court.  On 
October  10,  1905,  appellant  filed  her  verified  motion  for  a 
continuance  of  said  cause,  which  motion  was  by  the  court 
overruled.  Said  court  of  its  own  motion  postponed  the  hear- 
ing of  said  cause  to  October  20,  1905.  On  October  20,  1905, 
appellant  again  filed  her  motion  for  a  continuance.  The 
plaintiff  filed  a  written  admission  that  the  defendant  would, 
if  in  court,  testify  to  the  facts  material  to  the  issues  as  stated 
in  the  affidavits  of  deferfdant  for  a  continuance.  In  support 
of  the  motion  for  a  continuance,  the  affidavit  of  W.  W.  Ire- 
land, senior  counsel  for  defendant,  was  filed,  in  which  it  was 
shown  that  the  appellant  was  sick  and  could  not  attend  the 
trial,  and  that  proper  defense  could  not  be  made  without 
her,  as  the  facts  were  particularly  known  to  her,  and  could 
not  be  proved  by  any  other  person,  and  that  her  mental  con- 
dition was  such  that  she  could  not  give  an  intelligent  depo- 
sition ;  that  appellant  had  a  meritorious  defense,  to  wit,  that 
she  never  rented  the  premises  in  controversy  from  the  plain- 
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tiff,  or  any  one  else,  and  never  agreed  to  pay  the  rent  in  ad- 
vance. Said  Ireland,  for  appellant,  further  stated  in  said 
aflSdavit  that  his  health  was  such  that  he  was  unable  to  at- 
tend the  trial.  The  afiSdavit  of  William  Reister,  in  support 
of  said  motion,  was  ako  filed,  in  which  aflSdavit  he  stated 
that  he  was  junior  counsel  for  api)ellant,  but  had  relied  upon 
the  senior  counsel,  W.  W.  Ireland,  to  prepare  and  conduct 
the  defense ;  that  the  appellee  will  rely  upon  statements  and 
admissions  made  by  appellant,  and  contained  in  the  deposi- 
tions of  Will  Rasch,  Miss  Tillie  Rasch,  and  Miss  Minnie 
Rasch.  These  statements  and  admissions  appellant  will 
deny,  that  there  is  no  other  person  by  whom  these  state- 
ments can  be  denied,  and  her  presence  at  the  trial  is  neces- 
sary to  make  defense.  The  afiSdavit  of  J.  H.  Willis,  a  phy- 
sician attending  on  appellant,  was  also  filed,  in  which  affi- 
davit he  states  that  appellant  was  a  woman  sixty  years  of 
age,  and  is  suffering  from  chronic  ulceration  of  the  lower 
limb ;  that  she  is  unable  to  walk,  is  wholly  unable  to  be  taken 
to  Boonville  to  the  trial,  and  that  it  would  be  impossible  for 
her  to  give  intelligent  deposition  if  taken  quietly  at  home, 
but  that  it  is  probable  that  it  would  be  possible  for  her  to 
give  a  deposition  within  the  next  month.  This  affidavit  was 
concurred  in  and  approved  by  William  E.  Cottingham,  also 
an  attending  physician. 

We  think  it  follows  that  the  trial  court  erred  in  refusing 
a  continuance  only  on  account  of  those  portions  of  the  af- 
fidavit which  set  forth  the  necessity  for  the  defendant's 
presence  at  the  trial  and  her  inability  to  be  present.  It  is 
shown  that  the  appellant  was  an  old  woman,  unable  to  walk, 
and  wholly  unable  to  go  or  be  taken  to  Boonville  (the  seat 
of  justice) ,  and  unable  to  be  in  court  to  testify,  and  that  her 
nervous  system  was  so  broken  that  it  would  be  impossible  for 
her  to  give  an  intelligent  deposition,  even  if  taken  quietly  in 
her  home;  that  it  was  probable  that  within  a  month  she 
would  be  able  to  give  her  deposition.     The  affidavits  thus 
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show  the  necessity  for  appellant's  presence,  her  inability  to 
be  present,  and  a  nervous  condition  which  would  have  ren- 
dered her  presence  unavailing.  It  appears  that  a  delay  of 
a  month  would  probably  have  resulted  in  her  being  able  to 
attend  court  and  testify,  or,  at  any  rate,  to  give  her  deposi- 
tion. The  privilege  of  a  party  to  be  present  at  the  trial  of 
his  or  her  cause  is  a  most  important  one.  It  should  not  be 
denied,  when  a  party  is  without  fault.  In  the  case  at  bar 
appellant's  testimony  was  material,  could  not  be  procured 
from  any  other  witness,  and  through  her  misfortune,  and 
not  her  fault,  she  was  prevented  from  giving  it. 

The  statute  (§413  Burns  1901,  §410  B.  S.  1881),  which 

provides  that  where  an  application  for  a  postponement  of  a 

trial  is  based  upon  the  absence  of  material  evidence 

2.  and  is  supported  by  affidavit,  if  the  adverse  party  will 
consent  that  on  the  trial  the  facts  shall  be  taken  as 

true  if  the  absent  evidence  is  written  or  documentary,  and 
in  case  of  a  witness  that  he  will  testify  to  said  facts  as  true, 
the  trial  shall  not  be  postponed  for  that  cause,  applies 
especially  to  witnesses.  In  the  case  before  us  the  appellant 
was  more  than  a  witness  in  her  relation  to  the  action.  She 
was  the  only  defendant  in  the  case,  and  the  section  of  the 
statute  is  not  strictly  applicable  to  her  in  the  motion  made 
in  her  favor  for  a  continuance  of  the  cause.  Welcome  v. 
Boswell  (1876),  54  Ind.  297;  Schwartz  v.  Parsons  (1899), 
22  Ind.  App.  340. 

We  need  not  cite  authorities  in  support  of  the  proposition 
that  as  a  general  rule  the  granting  of  applications  for  a  con- 
tinuance are  within  the  sound  discretion  of  the  trial 

3.  court.     It  is  also  well  settled  that  the  exercise  of  such 
sound  discretion  may  be  reviewed. 

While  prior  applications  were  made  for  a  continuance, 
the  ground  or  grounds  of  such  applications  did  not  appear. 
**An  examination  of  the  affidavits  in  connection  with  the 
entire  record  convinces  us  that  in  the  exercise  of  a  proper 
judicial  discretion  the  court  below  should  have  continuecj 
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the  cause,  and  that  it  erred  in  refusing  to  do  so."    Post  v. 
Cecil  (1894),  11  Ind.  App.  362. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


BuRK  V.  Matthews  Glass  Company, 

I  No.  5,804.     Filed  April  25,  1907.] 

1.  Appeal. — Weighing  Evidence, — Contract 8,— The  Appellate  Court 
will  uot  weigh  conflicting  evidence  upon  the  amount  due  under  a 
contract,    p.  S3. 

2.  Same. — Weighing  Evidence.— Principal  and  Agent, — ^The  Appel- 
late Court  will  not  weigh  conflicting  evidence  on  the  question 
whether  the  defendant  executed  the  contract  sued  upon  as  an 
agent  or  individually,    p.  83. 

3.  New  Trial. — Contrary  to  Law. — A  decision  is  not  "contrary  to 
law'*  where  it  is  within  the  evidence  and  based  upon  a  sufficient 
complaint,    p.  84. 

4.  Sake. — yewly-Dutcovered  Evidence. — Statutes. — Evidence  found 
on  March  1,  Is  not  "newly  discovered*'  within  the  meaning  of 
5568  Bums  1901.  cl.  7.  §559  R.  S.  1881,  where  the  trial  was  begun 
February  16,  and  the  finding  made  on  April  10,  since  the  party 
had  the  right  to  move  for  a  consideration  of  such  evidence  during 
the  trial  and  before  the  decision  was  announced,    p.  84. 

Prom  Wabash  Circuit  Court ;  A.  E.  Plummer,  Judge. 

Action  by  the  Matthews  Glass  Company  against  Benjamin 
P.  Burk.  Prom  a  judgment  for  plaintiflP,  defendant  ap- 
peals.   Affirmed. 

0.  A.  Henry  and  P.  H.  Elliott,  for  appellant. 
Manley  iSc  Stricter  and  Chauncey   L.   Medsker,  for   ap- 
pellee. 

Myebs,  C.  J. — Appellee  sued  to  recover  a  balance  claimed 
lo  be  due  for  glass  sold  and  delivered  to  appellant.  The 
complaint  was  in  two  paragraphs ;  the  first  on  account,  and 
the  second  upon  a  written  contract.  The  issues  were  closed 
by  an  answer  and  reply.  Trial  by  the  court.  Pinding  and 
judgment  in  favor  of  appellee. 

Vol.  40—6 
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Appellant  assigns  as  error  the  overruling  of  his  motion  for 
a  new  trial,  and  in  support  thereof  urges  the  following  rea- 
sons :  That  the  amount  of  recovery  is  too  large,  that  the  de- 
cision of  the  court  is  not  sustained  by  sufficient  evidence,  and 
is  contrary  to  law,  and  because  of  newly-discovered  evidence. 

I.  The  written  contract  upon  which  the  second  para- 
graph of  complaint  is  founded  reads  as  follows : 

"Marion,  Indiana,  Octobel-  26,  1899. 
It  is  hereby  understood  and  agreed  by  and  be- 
tween the  Matthews  Glass  Company,  of  Matthews, 
Grant  county,  Indiana,  and  Benjamin  F.  Burk,  of 
Marion,  Indiana,  that  the  former  is  to  sell  the  latter 
virtually  all  the  glass  it  makes  during  the  blast  of 
1899  and  1900  at  a  discount  which  will  be  five  per  cent 
lower  than  the  lowest  price  made  by  the  Ajnerican 
Window  Glass  Company,  all  rebates  included  on  all 
sizes  single  strength  and  on  all  sizes  double  strength 
sixty  united  inches  or  less.  On  all  sizes  double  strength 
over  sixty  united  inches  the  price  is  to  be  seven  and 
one-half  per  cent  lower  as  herein  mentioned.  On  all 
shipments  made  to  Marion  freight  is  to  be  allowed. 
If  shipments  are  to  be  made  other  than  to  Marion  and 
as  directed  by  said  Burk,  then  no  freight  is  to  be  al- 
lowed. The  quality  of  the  glass  is  to  be  fully  up  to 
standard  brands.  Should  the  price  be  lower  than 
what  would  be  equal  to  ninety  per  cent  from  present 
list,  then  said  glass  company  is  to  have  the  privilege  of 
not  furnishing  in  case  they  decide  not  to  sell,  ai^d  if 
for  any  reason  of  dissatisfaction  on  the  part  of  either 
party,  this  agreement  may  be  annulled  on  one  week's  no- 
tice. Payment  for  glass  is  to  be  made  by  said  Burk 
promptly  on  receipt  of  same,  less  two  per  cent. 

Matthews  Glass  Company,  per 

A.  Wuchner,  Secretary. 

Joseph  Mayer,  President. 

Benjamin  F.  Burk. ' 

Upon  a  former  appeal  (Matthews  Olass  Co.  v.  Burk 
[1904],  162  Ind.  608),  a  construction  was  placed  upon  the 
above  contract,  and  it  was  held  that  the  contract  was  an 
executory  one;  that  the  price  of  each  shipment  of  glass 
should  be  fixed  at  the  time  of  the  delivery  of  such  shipment; 
that  '*the  intent  of  the  parties  appears  to  have  been  that  all 
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j^lass  delivered  should  be  paid  for  on  delivery,  and  that  such 
pa3rment  should  close  the  transaction  to  that  extent/'  and 
that  appellant  was  not  entitled  to  a  reduction  of  the  price 
of  glass  on  account  of  rebates  made  by  the  American  Win- 
dow Glass  Company  on  December  7,  1899. 

While  there  is  a  direct  conflict  in  the  evidence  on  the 

question  as  to  the  amount    appellee    should    recover,    yet 

under  the  above  construction  of  the  contract  there  is 

1.  evidence  in  the  record  supporting  the  court's  finding. 
The  fact  that  the  record  discloses  evidence  from  which 

the  court  would  have  been  justified  in  finding  a  less  amount 
due,  only  goes  to  show  that  the  ultimate  fact  was  reached 
by  weighing  the  evidence,  which  is  wholly  within  the  prov- 
ince of  the  trial  court,  and  its  finding  on  such  evidence  will 
not  be  disturbed  on  appeal.  Union  Traction  Co.  v.  Buck- 
land  (1905),  34  Ind.  App.  420;  Roberts  v.  Koss  (1904),  32 
Ind.  App.  510. 

II.  Regarding  the  sufficiency  of  the  evidence  to  support  the 

finding,  it  is  earnestly  insisted  that  the  evidence  shows  that 

appellee  elected  to  and  did  treat  the  contract  as  the 

2.  contract  of  the  Marion  Window  Qlas9  Works,  and 
not  the  contract  of  appellant.    The  contract  between 

the  parties  was  plain  and  unambiguous.  There  is  nothing 
either  in  the  body  of  the  contract  or  in  the  signatures  to 
indicate  that  any  other  than  the  signers  were  parties  thereto. 
In  the  body  of  the  contract  only  the  names  '*  Matthews  Glass 
Company,"  of  Marion,  and  ''Benjamin  P.  Burk"  appear, 
and  it  is  signed  by  appellant  as  an  individual.  Shipments 
were  made  as  directed  by  Burk,  and  payments  were  to  be 
made  by  him.  All  shipments  of  glass,  except  one,  were 
made  to  appellant  individually.  True,  there  is  evidence  in 
the  record  tending  to  show  that  appellee  was  dealing  with 
the  Marion  Window  Glass  Company,  and  not  with  appellant 
individually.  But  there  is  also  evidence,  which,  taken  in 
connection  with  the  contract  itself,  authorizes  the  court's 
conclusion  that  the  glass  was  sold  to  appellant  individually. 
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This  being  true,  the  question  here  presented  is  one  of  fact 
and  not  of  law.  Cincinnati,  etc,  R.  Co.  v.  Madden  (1893), 
134  Ind.  462;  Elkhart  Paper  Co.  v.  Fulkerson  (1905),  36 
Ind.  App.  219. 

III.  On  the  question  whether  the  decision  of  the  court  is 
contrary  to  law,  it  is  suflBcient  to  say  that  appellant  does  not 

insist,  nor  do  we  know  of  any  ground  for  insisting, 

3.  that  either  paragraph  of  the  complaint  does  not  state 
a  cause  of  action,  or  that  the  decision  of  the  court  is 

not  within  the  issues,  and,  it  appearing  that  there  is  some 
evidence  to  sustain  the  court's  finding,  its  decision  is  there- 
fore not  contrary  to  law. 

IV.  The  newly-discovered  evidence,  because  of  which  a  new 
trial  was  asked,  consists  of  certain  writings  signed  by  ap- 
pellee, tending  to  show  that  appellee  understood  and 

4.  treated  the  contract  in  suit  as  the  contract  of  the 
Marion    Window   Glass    Works,  and  that  appellant 

was,  in  the  execution  of  the  contract,  acting  as  the  repre- 
sentative or  agent  of  such  glass  works.  The  trial  of  the  case 
commenced  on  February  16,  1905.  The  finding  of  the  court 
was  made  on  April  10,  1905,  and  judgment  was  rendered  on 
the  same  day.  In  his  affidavit  in  support  of  the  motion  for 
a  new  trial,  because  of  newly-discovered  evidence,  appel- 
lant states  that  the  new  evidence  was  "found  and  delivered 
to  him  after  the  trial  aforesaid,  to  wit,  on  or  about  March 
1,  1905,  by  Luretta  Barney,  stenographer  and  assistant 
bookkeeper  of  the  Marion  Window  Glass  Works,  and  that 
she  discovered  said  evidence  on  that  date,  as  she  was  over- 
hauling and  examining  certain  old  and  abandoned  papers, 
letters,  etc.,  of  the  Marion  Window  Glass  Works  in  the  office 
of  said  company."  The  motion  for  a  new  trial  was  filed 
April  27,  1905.  Appellant's  affidavit  states  that  the  evi- 
dence was  not  discovered  until  after  the  trial,  but  it  appears 
from  the  affidavit  that  the  evidence  was  discovered  on  or 
about  March  1,  1905.  The  finding  was  not  made  until  April 
10  following.     It  thus  appears  that  this  evidence  was  dis- 
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covered  sometime  before  the  court  made  its  finding,  but  no 
attempt  was  made  to  have  the  court  consider  the  evidence 
before  the  finding  was  announced,  as  the  trial  was  not  con- 
cluded until  there  was  a  finding  and  judgment.  Pitzer  v. 
Indianapolis,  etc.,  R.  Co.  (1881),  80  Ind.  569;  LUlard  v. 
State  (1898),  151  Ind.  322;  Hotsenpiller  v.  State  (1895), 
144  Ind.  9. 

We  think  it  must  be  concluded  that  the  record  affirma- 
tively shows  that  the  evidence  was  discovered  during  the 
trial.  If  appellant  knew  of  this  evidence  on  March  1,  and 
did  not  disclose  the  fact,  but  waited  five  or  six  weeks  until 
the  court  announced  its  finding  against  him,  he  must  be 
held  to  have  taken  his  chances  of  a  finding  in  his  favor,  and 
he  cannot  now  be  permitted,  because  of  newly-discovered 
evidence,  which  was  in  his  possession  long  before  the  finding 
was  announced,  to  complain  of  a  finding  against  him.  Under 
this  state  of  facts  the  evidence  could  not  be  said  to  be  newly 
discovered,  within  the  meaning  of  the  statute  (§568  Bums 
1901,  cl.  7,  §559  B.  S.  1881),  and  a  ground  for  a  new  trial. 
Having  considered  all  of  the  questions  argued  by  appellant, 
and,  finding  no  error,  the  judgment  of  the  trial  court  is 
affirmed. 


Penn  Mutual  Life  Insurance  Company  v. 
Senhenn. 

[No.  5,990.  Filed  April  25, 1907.] 
iNSUBAircE. — Payment  of  Premiums, — Extensions  of  Time. — Prin- 
cipal and  Agent. — Question  for  Jury. — ^Where  the  general  agent  of 
an  Insurance  company  accepted  partial  payments  of  overdue 
premiums  and,  upon  final  payment  of  the  premiums,  delivered  the 
company's  regular  receipt  for  the  entire  premium,  the  Jury  may 
find  that  the  assured  was  not  in  default  in  the  payment  of  an 
overdue  premium,  where  such  agent  had  granted  a  time  beyond 
the  date  of  his  death  in  which  to  make  such  payment,  though  the 
policy  provided  that  agents  could  not  alter  the  terms  thereof  and 
that  the  company's  liability  was  conditioned  upon  prepayment  of 
such  premiums. 

Prom  Vanderburgh  Circuit  Court ;  Louis  O.  Rasch,  Judge. 
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Action  by  Margaret  Senhenn  against  the  Penn  Mutual 
Life  Insurance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Andrew  J.  Clark  and  Oeorge  Wharton  Pepper,  for  appel- 
lant. 

Charles  L.  Wedding,  for  appellee. 

RoBY,  P.  J. — Action  by  appellee  upon  a  policy  of  insur- 
ance issued  by  appellant  upon  the  life  of  Walter  P.  Senhenn 
and  payable  to  appellee,  who  was  his  mother.  The  assured 
departed  life  February  21,  1904,  and  the  sole  question  for 
decision  is  whether  the  policy  was  forfeited  by  reason  of 
the  nonpayment  of  the  semiannual  instalment  of  premium 
due  October  26,  1903.  Appellant's  obligation  was  condi- 
tioned upon 

**the  payment  in  advance  to  the  company  at  its 
home  office  of  the  sum  of  $13.99,  at  the  date  hereof, 
and  of  the  semiannual  premium  of  $13.99.  All  pre- 
miums are  due  and  payable  at  the  home  office  of  the 
company  in  the  city  of  Philadelphia,  but  they  may  be 
paid  to  agents  on  or  before  the  dates  when  due  in  ex- 
change for  receipts  signed." 

The  policy  also  contains  a  clause  as  follows : 

"Pursuant  to  law,  a  copy  of  the  application  for  this 
policy  is  hereto  attached.  No  alteration  of  this  con- 
tract or  waiver  of  any  of  its  conditoins  shall  be  valid 
unless  made  in  writing  and  signed  by  an  officer  of  the 
company." 

It  was  dat^d  April  26,  1902,  and  the  stated  premium  was 
$13.99,  due  and  payable  semiannually.  The  first  instalment, 
due  when  the  policy  was  issued,  was  remitted  by  appellant's 
general  agent,  who  took  the  application,  and  who  was  au- 
thorized to  collect  said  premiums  for  it,  on  December  2, 
1902.  Of  this  amount,  $5  was  paid  to  him  on  November  5, 
$5  on  December  14,  and  there  is  no  showing  when  the  resi- 
due was  paid.  The  second  instalment,  due  October  26,  1902, 
was  paid  as  follows :  April  4,  1903,  $5 ;  May  6,  1903,  $5 ;  the 
balance  August  30,  1903.    The  third  instalment,  due  April 
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26,  1903,  was  paid  as  follows :  September  7,  $8 ;  the  balance 
October  5,  1903.    A  receipt  in  evidence  is  as  follows: 

*'$8.  Evansville,  Indiana,  September  7,  1903. 

Received  of  Walter  P.  Senhenn,  the  sum  of  $8,  part 
payment  of  premium  under  policy  No.  211,490. 

Will  0.  Ferguson,  general  agent, 
per  R.  F." 

The  amounts  of  the  several  partial  payments,  together 
with  their  dates,  were  indorsed  upon  the  back-  of  receipts  for 
the  full  amount  of  the  instalments,  of  which  the  following 
is  a  sample : 

"The  Penn  Mutual  Life  Insurance  Company,  of  Phila- 
delphia : 
Received  as  per  margin,  from  the  owner  of  policy 
No.  211,490,  insuring  the  life  of  Walter  P.  Senhenn, 
the  semiannual  premium  on  said  policy  due  October 
26,  1902. 

This  receipt  to  be  valid  must  be  countersigned  by 

Henry  C.  Brown,  secretary  and  treasurer. 
W.  0.  Ferguson,  agent  at  Evansville,  Indiana." 

When  the  insured  made  the  last  partial  payment,  in  each 
•instance  the  regular  receipt  for  the  full  amount  was  deliv- 
ered to  him,  and  i;^mittance  of  the  instalment  made  by  its 
general  agent  to  appellant  at  its  home  office.  The  following 
letter  was  written  to  and  received  by  the  assured: 

''Evansville,  Indiana,  February  17,  1904. 
W.  P.  Senhenn, 

City. 
Dear  Walter: 

I  regret  to  have  to  say  to  you  that  unless  your  pre- 
mium of  $13.99,  due  October  26,  1903,  is  paid  in  full 
by  the  last  of  March,  I  will  be  compelled  to  return 
your  receipt  to  the  company.  They  have  already  writ- 
ten me  once  or  twice  about  it,  and,  as  you  are  aware, 
I  will  be  duty  bound  to  return  the  same  to  them.  I 
trust,  therefore,  that  you  will  give  the  same  your 
prompt  attention.  Yours  very  truly, 

Will  O.  Ferguson,  general  agent." 

Upon  these  facts,  under  issues  which  made  them  relevant, 
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appellee  had  a  verdict  for  the  amount  of  the  policy  and  in- 
terest. Judgment  was  subsequently  rendered  upon  the  ver- 
dict, appellant's  rights  having  been  fully  preserved  by  mo- 
tions and  exceptions  which  it  is  not  necessary  to  detail.  The 
legal  propositions  applicable  to  the  foregoing  facts  are 
stated  in  Rutherford  v.  Prudential  Ins.  Co.  (1905),  34  Ind. 
App.  531,  and  need  not  be  repeated.  Authorities  in  point 
are  cited  on  pages  539-541  of  the  opinion  therein.  See,  also, 
to  the  same  points.  Metropolitan  Life  Ins.  Co.  v.  Willis 
(1906),  37  Ind.  App.  48,  Oerman-American  Ins.  Co.  v. 
Yeagley  (1904),  163  Ind.  651,  and  Supreme  Tribe,  etc.,  v. 
Hall  (1900),  24  Ind.  App.  316,  79  Am.  St.  262.  Appellant's 
general  agent  not  only  had  power  to  bind  it  relative  to  the 
business  with  which  he  was  intrusted,  but  the  times  of  re- 
mittance and  the  facts  stated  in  the  foregoing  letter  justi- 
fied a  finding  that  the  acceptance  was  with  its  knowledge 
and  acquiescence.  By  the  terms  of  the  letter  the  assured 
was  given  until  April  1  to  make  payment,  and,  having  died 
before  that  time,  we  cannot  say  as  against  the  verdict  that 
he  was  in  default. 
Judgment  affirmed. 


Jonas  v.  Hirshberg  et  al. 

I  No.  5,785.     Filed  January  30,  1907.     Rehearing  denied  April  25. 

1907.] 

1.  Pleading. — Answer. — Partial. — An  answer  purporting  to  be  to 
the  entire  complaint,  but  which  in  fact  Is  only  to  a  part  thereof, 
is  insufficient  on  demurrer,    p.  94. 

2.  Evidence. — Declarations. — Title, — Prior  Conveyance. — Fraud. — 
In  the  absence  of  a  conspiracy  between  the  grantor  and  grantee 
to  defraud  a  third  person,  declarations  of  a  grantor,  as  to  title, 
subsequent  to  the  conveyance  of  the  property,  are  not  admissible 
against  the  grantee,    p.  96. 

3.  Same.  Transactions  Preceding  Death  of  Decedent. — Witnesses. 
— Competency. — Tn  a  suit  by  one  heir  against  another,  as  to  any 
matter  occurring  i)rlor  to  tho  dc:itli  of  t!io  ancestor,  neither  parti^ 
is  competent  as  a  witness  under  §507  Burns  1901,  §499  R,  S.  1881, 
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providing  that  in  all  suitB  by  or  against  l^eirs  concerning  rights 
descending  from  the  ancestor,  neither  party  shall  be  a  competent 
witness  as  to  any  matter  occurring  prior  to  the  death  of  the  an- 
cestor,   p.  96. 

4.  Evidence. — Decedents'  Estates. — Witnesses, — Interested  Party, 
— Abuse  of  Discretion, — In  a  suit  by  one  heir  against  an- 
other, where  there  is  indefinite  evidence  of  a  written  contract  ex- 
ecuted by  the  ancestor,  it  is  an  abuse  of  discretion,  under  $508 
Bums  1901,  §500  R.  S.  1881,  providing  that  the  court  may  re- 
quire such  a  party  to  testify,  for  the  court  to  require  the  plaintiff 
to  testify  as  to  the  contents  of  such  contract,    p.  98. 

5.  New  Trial, — Sufflciency  of  Evidence. — ^Where  the  evidence  fairly 
«npportB  the  finding,  a  motion  for  a  new  trial,  because  of  insuf- 
ficient evidence,  should  be  overruled,    p.  99. 

Prom  Bartholomew  Circuit  Court;  Perry  E.  Sear,  Special 
Judge. 

Suit  by  Sadie  Jonas  Hirshberg  against  Nellie  M.  Jonas 
and  the  Medora  State  Bank.  Prom  a  decree  for  plaintiff 
and  said  bank,  defendant  Jonas  appeals.  Affirmed  in  part. 
Reversed  in  part. 

Merrill  Moores  and  W.  T.  Branaman,  for  appellant. 
Thomas  M.  Honan,  for  appellee  Medora  State  Bank. 
Charles  8.  Baker,  Carl  E.  Wood,  Joseph  H.  Shea  and 
Frank  8.  Jones,  for  appellee  Hirshberg. 

CoMSTOCK,  J. — Sadie  Jonas  Hirshberg  brought  this  ac- 
tion against  Nellie  M.  Jonas  and  the  Medora  State  Bank 
to  recover  the  one-half  interest  in  lots  No.  1,  No.  2  and  No. 
6  in  block  O,  and  lot  No.  113,  in  block  W,  in  the  city  of 
Seymour,  Indiana.  The  amended  complaint  was  in  five 
paragraphs,  the  first  of  which  alleged  that  plaintiff  Hirsh- 
berg and  defendant  were  sisters  and  the  only  children  of 
John  and  Amy  Jonas,  both  deceased ;  that  John  Jonas,  father 
of  said  plaintiff  and  defendant,  on  November  13,  1894,  was 
the  owner  of  about  $40,000  worth  of  real  estate,  and  per- 
sonal property  of  the  value  of  $5,000,  and  on  that  day  he 
conveyed  to  Amy  Jonas,  his  wife,  by  warranty  deed,  the  lots 
in  controversy ;  that  said  John  Jonas  had  living  children  by 
a  former  marriage,  and  that  said  warranty  deed  was  made 
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a  part  of  the  paragraph  as  exhibit  A ;  that  John  Jonas  and 
Amy  Jonas  entered  into  a  postnuptial  contract;  that  said 
contract  was  in  writing  and  provided  that  said  Amy  Jonas 
was  to  hold  said  real  estate  in  trust  for  said  plaintiff  and  de- 
fendant. It  was  further  alleged  that  said  plaintiff  could 
not  set  out  a  copy  of  said  postnuptial  agreement,  for  the 
reason  that  it  was  either  in  the  possession  of  the  defendant 
or  had  been  destroyed ;  that  on  August  16,  1902,  said  Amy 
Jonas  executed  a  will  and  attempted  to  devise  and  bequeath 
the  real  estate  and  all  personal  property  she  then'  owned  to 
the  defendant ;  that  on  August  18, 1902,  and  while  said  Amy 
Jonas  and  John  Jonas  were  upon  their  death  bed,  and  were 
physically  and  mentally  incapable  of  managing  any  of  their 
said  property,  they  executed  to  said  defendant  a  deed  for 
said  real  estate;  that  the  Medora  State  Bank  held  a  mort- 
gage for  $6,000  executed  to  it  by  Amy  Jonas  and  John  Jonas 
on  May  11, 1901.  Said  complaint  asks  that  the  deed  from  John 
Jonas  to  Amy  Jonas  be  declared  a  deed  of  trust  for  the  bene- 
fit of  plaintiff  Hirshberg  and  defendant ;  that  the  deed  from 
John  and  Amy  Jonas  to  the  defendant  be  declared  null  and 
void;  that  the  defendant  be  required  to  convey  a  one-half 
interest  in  said  real  estate  to  said  plaintiff,  and  that,  upon 
her  failure  to  do  so,  a  commissioner  be  appointed  to  make 
the  proper  transfer.  The  second  paragraph  is  substantially 
like  the  first,  except  that  plaintiff  Hirshberg  prayed  that 
her  title  to  a  one-half  interest  in  the  said  real  estate  be 
quieted  as  to  all  the  claims  of  the  defendant.  The  third 
paragraph  is  substantially  like  the  first.  The  fourth  para- 
graph prays  that  said  plaintiff's  title  be  quieted  as  to  the 
claims  of  the  defendants,  Nellie  M.  Jonas  and  the  Medora 
State  Bank. 

The  fifth  paragraph  alleges,  in  addition  to  what  the  first 
paragraph  contains,  that  it  was  the  intention  of  John  Jonas 
that  said  postnuptial  agreement  should  be  recorded,  but 
that  Amy  Jonas,  who  took  possession  of  said  agreement, 
failed  to  record  it,  and  that  after  said  plaintiff's  marriage 
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to  Wesley  Hirshberg  said  Amy  Jonas  conceived,  without 
reason,  a  violent  hatred  for  said  plaintiff's  husband,  and 
used  every  means  in  her  power  to  separate  them,  and  did 
succeed  in  causing  them  to  live  apart  for  a  long  time^  that 
Amy  Jonas  was  a  woman  of  ungovernable  temper,  and,  with 
defendant,  completely  dominated  John  Jonas,  took  charge  of 
his  business,  and  declared  that  said  plaintiff's  husband 
should  never  enjoy  any  of  the  benefits  of  her  property  or 
that  of  John  Jonas;  that  because  of  her  hatred,  said  Amy 
Jonas,  on  August  16,  1902,  executed  a  will  attempting  to 
devise  the  real  estate  to  defendant,  and  on  August  18,  1902, 
defendant  and  Amy  Jonas  induced  said  John  Jonas  to  join 
her  in  a  deed  attempting  to  convey  the  property  described 
in  the  will  to  defendant,  and  for  it  defendant  paid  no  con- 
sideration; that  Amy  Jonas  and  said  plaintiff,  who  was  at 
the  time  named  SaditB  Jonas,  and  as  a  part  of  the  consid- 
eration for  said  conveyance,  executed  in  writing  their  sep- 
arate releases,  relinquishing  and  waiving  all  right  and  title 
to  and  interest  in  any  other  real  estate  owned  by  said  John 
Jonas;  that  at  that  time  said  John  Jonas  was  in  feeble 
health,  and  had  been  confined  to  his  bed  for  more  than  six 
months,  and  died  August  31,  1902;  that  at  the  time  the 
deed  was  executed  said  John  Jonas  was  suffering  great  pain 
physically  and  mentally,  and  was  very  susceptible  to  the 
wishes  of  Amy  Jonas  and  the  defendant;  that  defendant 
is  unmarried,  has  always  made  her  home  with  her  father 
and  mother,  and,  being  strong  mentally  and  physically,  has 
acquired  great  influence  over  them,  and  so  influenced  them 
to  sign  the  deed.  This  paragraph  also  asks  that  the  deed  be 
declared  a  deed  of  trust  for  the  benefit  of  plaintiff  Hirsh- 
berg and  defendant;  that  the  deed  from  Amy  Jonas  and 
John  Jonas  to  defendant  be  declared  null  and  void,  and  that 
defendant  be  required  to  convey  a  one-half  interest  to  said 
plaintiff. 

Nellie  M.  Jonas  demurred  separately  to  the  amended  first, 
second,  third  and  fifth  paragraphs  of  the  complaint  for 
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want  of  facts,  as  did  also  the  Medora  State  Bank.  She  also 
filed  a  separate  demurrer  to  the  fourth  paragraph  of  the 
complaint.  These  demurrers  were  overruled.  The  defend- 
ant answered  in  three  paragraphs,  the  first  being  a  general 
denial.  In  the  second  paragraph  she  admitted  that  on 
November  13,  1894,  said  John  Jonas  and  Amy  Jonas  were 
husband  and  wife,  and  entered  into  a  postnuptial  agree- 
ment in  writing  relating  to  the  real  estate  described  in 
each  paragraph  of  the  complaint;  that  said  agreement  was 
made  for  the  use  and  benefit  of  plaintiflP  Hirshberg  and  de- 
fendant, and  that  said  agreement  was  made  without  any  con- 
sideration whatever  as  to  said  plaintiflP,  and  was  revocable, 
and  was  by  the  concurrent  acts  of  Amy  Jonas  and  John 
Jonas  rescinded  and  revoked  during  the  lifetime  of  John 
Jonas  and  Amy  Jonas,  and  that  the  real  estate  described  in 
the  complaint  was  conveyed  to  this  defendant  by  a  warranty 
deed.  The  third  paragraph  alleged  that  after  the  publication 
of  the  wills  of  Amy  Jonas  and  John  Jonas  and  after  the  con- 
veyance of  the  real  estate  by  them  to  this  defendant,  and 
with  full  knowledge  thereof,  plaintiflf  Hirshberg  stated  to 
the  defendant  that  she  had  not  expected  and  did  not  expect 
any  part  of  the  property  of  her  parents,  and  that  if  any 
part  of  the  same  had  been  transferred  to  her  or  left  to  her 
she  would  have  released  and  conveyed  the  same  to  defend- 
ant, and  that  she  did  not  claim  any  interest  in  said  real 
estate  or  any  part  thereof ;  that  defendant  relied  upon  said 
statements  and  was  induced  thereby  to  expend,  and  did 
in  good  faith  expend,  the  sum  of  $1,000  in  the  payment  of 
debts,  funeral  and  burial  expenses  of  said  decedent,  and 
the  payment  of  interest  and  taxes  created  by  her  said  par- 
ents upon  said  real  estate,  and  in  making  repairs  and  im- 
provements thereon.  The  prayer  was  that  plaintiflP  Hirsh- 
berg should  be  estopped  from  asserting  any  title  or  interest 
in  or  to  said  real  estate  or  any  part  of  the  same.  The  court 
overruled  the  demurrer  to  the  second  paragraph  of  the  an- 
swer and  sustained  the  demurrer  of  said  plaintiflP  to  the 


NOVEMBER  TERM,  1906.  93 

Jonas  17.  Hlrshberg— 40  Ind.  App.  88. 

amended  third  paragraph  of  answer.  Said  plaintiff  filed  a 
reply  and  general  denial  to  the  amended  second  paragraph 
of  answer. 

Defendant  Medora  State  Bank  filed  an  answer  in  two 
paragraphs,  the  first  of  which  was  a  general  denial.  In 
the  second  paragraph  it  is  alleged  that  on  November  13, 
1894,  John  Jonas  was  the  owner  in  fee  simple  of  certain 
real  estate  (describing  it),  being  the  real  estate  in  contro- 
versy ;  that  he  was  then  the  husband  of  Amy  Jonas  and  the 
father  of  plaintiff  Hirshberg  und  defendant  Nellie  M. 
Jonas;  that  he  conveyed  by  warranty  deed  all  of  said  real 
estate  to  said  Amy  Jonas,  who  was  then  his  wife  and  the 
mother  of  said  plaintiff  and  defendant ;  that  a  copy  of  said 
deed  is  made  a  part  of  this  paragraph  by  exhibit;  that 
there  is,  and  was  at  said  time,  a  large  hotel  building  upon 
said  real  estate,  and  that  said  lands  and  buildings  are  used 
exclusively  for  hotel  purposes;  that  said  real  estate  was 
conveyed  to  said  Amy  Jonas  as  aforesaid,  and  prior  to  May 
11,  1901,  she  made  valuable  and  lasting  improvements  and 
repairs  on  said  lands  and  upon  said  hotel  building — de- 
scribing the  manner  in  which  the  improvements  were  made 
— at  a  fair  and  reasonable  cost  of  $6,000,  and  as  the  im- 
provements were  made  she  borrowed,  from  time  to  time, 
money  with  which  to  pay  for  the  same,  and  gave  mort- 
gages on  said  real  estate  to  secure  the  payment;  that  on 
the  date  last  named,  for  the  purpose  of  paying  off  and  pro- 
viding for  said  aggregate  indebtedness,  she  borrowed  from 
said  bank  $6,000,  and  she  and  John  Jonas  executed  the 
mortgage  in  suit  to  secure  the  payment  of  the  same.  It  is 
shown  that  said  loan  was  made  upon  the  representations  of 
Amy  and  John  Jona^  that  said  Amy  was  the  owner  in  fee 
simple  of  said  real  estate;  that  said  loan  was  made  in 
good  faith;  that  the  principal  is  unpaid  and  due;  that  on 
August  18,  1902,  said  Amy  Jonas  and  John  Jonas  conveyed 
said  real  estate  by  warranty  deed  to  the  defendant,  Nellie 
M.  Jonas;  that  on  August  — ,  1902,  said  Amy  Jonas  died 
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and  said  John  Jonas  died  on  August  31,  1902.  Wherefore 
judgment  is  asked  declaring  said  mortgage  to  be  a  subsist- 
ing lien  on  said  real  estate  and  a  prior  and  superior  lien 
to  any  interest  or  title  to  said  premises  that  the  plaintiff 
Hirshberg  or  the  defendant  may  have  therein,  and  for  all 
other  proper  and  necessary  relief.  The  demurrer  of  Sadie 
Jonas  Hirshberg  to  the  second  paragraph  of  answer  of  the 
Medora  State  Bank  was  overruled  and  she  replied  by  gen- 
eral denial.  The  cause  was  tried  by  the  court  and  a  de- 
cree rendered  that  said  Sadie  Jonas  Hirshberg  is  the  owner, 
and  entitled  to  the  immediate  possession,  of  the  undivided 
one-half  interest  in  said  real  estate  as  against  the  claims  of 
Nellie  M.  Jonas,  and  that  the  title  of  said  Sadie  Jonas 
Hirshberg  be  quieted  thereto  at  the  cost  of  the  appellant. 
The  court  further  found  that  the  mortgage  of  the  Medora 
State  Bank  was  a  valid  lien,  and  that  the  Medora  State 
Bank  should  recover  its  costs  as  against  the  appellee  Hirsh- 
berg. 

The  only  errors  assigned  which  we  deem  it  necessary  to 
consider  are  the  action  of  the  court  in  sustaining  the  de- 
murrer of  said  appellee  to  the  third  paragraph  of  answer 
and  in  overruling  appellant's  motion  for  a  new  trial. 

The  third  paragraph  of  appellant's  answer  is  offered  as 

a  defense  to  the  entire  complaint.    It  did  not  meet  all  of  the 

material  averments.   For  this  reason,  if  for  no  other,  it 

1.  was  not  sufficient,  and  the  court  did  not  err  in  sus- 
taining the  demurrer  thereto. 

Among  the  reasons  assigned  for  a  new  trial  are  the  admis- 
sion and  exclusion  of  certain  evidence.  The  court  permitted 
George  W.  Warmoth  to  testify  that  John  Jonas,  no  one  else 
being  present,  in  the  spring  of  1895,  stated  to  him  that  he 
had  ''deeded  her  some  of  his  property.  He  said  he  had  given 
the  hotel  and  the  home  place  up  the  railroad  to  Mrs.  Jonas 
for  her  lifetime,  that  she  had  entered  into  a  contract — 
she  and  Sadie,  as  near  as  I  can  remember — whereby  they 
were  not  to  come  in  for  any  other  property,  and  he  said 
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that  he  had  the  contract  in  writing,  is  about  the  way  he  pnt 
it,  and  that  the  hotel  and  home  place  were  going  to  Sadie 
and  Nellie,  and  that  is  about  all.  He  stated  that  he  had 
deeded  it  to  Mrs.  Jonas  for  her  lifetime.**  Frank  Jonas,  a 
son  of  John  Jonas,  testified  that  his  father,  when  no  one  else 
was  present,  stated  to  him  that  he  had  entered  into  a  con- 
tract. This  was  the  sum  and  substance  of  the  conversation : 
'*That  they  had  signed  up  a  contract,  giving  Mrs.  Jonas  what 
she  and  her  children  would  get  out  of  his  property.  That 
he  had  done  it  to  avoid  all  trouble,  and  he  hoped  there 
would  be  no  lawsuits  or  trouble  over  the  deed.  And  he  said : 
'I  gave  Mrs.  Jonas  the  hotel  as  long  as  she  lives,  and  then  it 
is  to  go  to  her  children.'  "  Mrs.  John  Bliss  testified  that 
John  Jonas,  in  her  house,  when  no  one  was  present  but  her 
husband  and  son,  made  a  statement  to  her  as  follows:  ''He 
began  to  tell  me  about  his  property,  what  he  had  done  for  the 
two  children,  and  he  also  stated  that  he  had  given  Mrs.  Jonas 
the  hotel  for  her  lifetime,  and  then  it  was  to  go  to  her  two 
children,  and  he  said:  'Mrs.  Jonas  and  I  have  that  written 
in  black  and  white,  and  when  I  am  dead  there  will  be  no 
trouble,'  and  he  told  my  husband  the  same,  that  he  didn't 
aim  for  any  changes  to  be  made  until  after  he  was  dead." 
Henry  Bliss  testified  to  the  following  conversation  with  John 
Jonas,  during  his  last  illness,  in  1902,  with  no  one  present 
but  Mrs.  Jonas:  "I  asked  him  how  he  was  getting  along, 
and  he  said  that  he  was  a  pretty  sick  maji,  and  he  didn't 
think  he  would  be  here  very  long,  and  he  told  me  he  had  his 
property  willed  off,  the  hotel  and  homestead  to  Mrs.  Jonas 
and  her  children  and  to  the  other  of  his  children  the  other 
part." 

Appellant's  counsel  objected  to  the  foregoing  testimony  of 
Mr.  Warmoth,  upon  the  ground  that  the  statement  was 
shown  to  have  been  made  after  the  execution  and  delivery  of 
the  deed  involved  and  outside  of  the  presence  of  both  de- 
fendants or  any  one  representing  them,  and  at  a  time  when 
Mr.  Jonas  had  parted  with  possession  and  control  of  the 
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property  or  the  title  to  it,  and  for  the  further  reason  that 
it  is  attempting  to  establish  the  contents  of  a  writing  by 
parol  and  by  hearsay,  and  it  is  not  by  the  testimony  of  one 
who  has  seen  and  heard  the  document  read. 

The  objection  made  to  the  testimony  of  the  other  of  the 
foregoing  witnesses  was,  in  substance,  that  it  related  to  con- 
versations had  in  the  absence  of  the   appellant  and 

2.  after  Mr.  Jonas  had  parted  with  the  title  to  the  land 
in  controversy,  and  for  the  further  reason  that  it  was 

attempting  to  establish  the  contents  of  writing  by  parol  and 
by  hearsay.  As  a  general  rule  the  declarations  of  a  grantor, 
made  after  he  has  parted  with  his  title,  are  not  admissible  in 
evidence  to  impeach  the  title  of  any  one  claiming  under  him. 
Thompson  v.  Thompson  (1857),  9. Ind.  323,  68  Am.  Dec.  638; 
Kieth  V.  Kerr  (1861),  17  Ind.  284;  Burkholder  v.  Casad 
(1874),  47  Ind.  418;  Oamer  v.  Graves  (1876),  54  Ind,  188; 
Tedrowe  v.  Esher  (1877),  56  Ind.  443;  Kennedy  v.  Divine 
(1881),  77  Ind.  490;  Stribling  v.  Brougher  (1881),  79  Ind. 
328;  Daniels  v.  McGinnis  (1884),  97  Ind.  549;  Rohhins  v. 
Spencer  (1895),  140  Ind.  483;  Higgins  v.  Spahr  (1896),  145 
Ind.  167.  Many  other  cases  and  from  other  jurisdictions 
might  be  cited  to  the  same  effect.  The  court  erred  in  ad- 
mitting this  testimony.  There  is  an  exception  to  the  rule 
annoimced  in  the  foregoing  decisions,  which  is  that  where 
the  grantor  and  grantee  conspire  together  to  defraud  third 
persons,  the  statements  of  either  are  admissible  against  the 
other.  The  facts  in  this  case  do  not  show  a  conspiracy  or 
attempt  to  defraud,  and  they  are  not,  therefore,  witliin  the 
exception. 

Appellee  Hirshberg  was,  by  the  court,  over  the  objection 

of  appellant,  required  to  testify  as  to  what  was  said  and 

done  at  the  time  the  postnuptial  contract  was  made, 

3.  the  parties  who  were  present,  and  the  contents  of  the 
contract    She  testified  that  she  remembered  a  certain 

occasion  in  November,  1894,  when  William  K.  Marshall  was 
called  to  the  Jonas  hotel  and  transacted  some  business  for  her 
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father;  that  William  K.  Marshall  was  an  attorney  in  Sey- 
mour, and  is  now  dead ;  that  at  that  time  a  deed  was  drawn 
np  for  the  hotel  property  and  the  home  place ;  that  there  were 
two  contracts  or  separate  papers;  that  she  and  her  mother 
signed  the  contracts  or  agreements  on  that  day;  that  the 
purport  of  that  contract  was  that  the  hotel  and  home  place 
were  the  property  that  her  father  gave  to  her  mother  and  her 
children,  so  that  after  his  death  there  i/frould  be  no  trouble 
with  the  other  children ;  that  as  long  as  her  mother  lived  she 
was  to  have  full  control  of  the  property,  was  to  have  the 
income  from  it,  and  at  her  death  it  was  to  be  the  property 
of  said  appellee  and  appellant ;  that  they  were  not  to  have 
control  of  the  property  imtil  after  their  mother's  death,  but 
she  was  to  provide  a  home  for  them  as  long  as  they  lived  at 
home;  that  her  mother  accepted  it  as  her  share  of  her  hus- 
band's estate.  She  further  testified  that  she  saw  said  paper 
once  after  its  execution  at  the  Jonas  hotel  in  Seymour,  on 
one  of  her  visits  home ;  that  it  was  provided  in  the  contract 
that  said  property  was  to  go  to  her  mother  for  life  and  then 
to  her  children.  The  foregoing  is  the  substance  of  what  the 
witness  testified  concerning  the  contract.  It  is  claimed  that 
this  action  of  the  court  was  error  under  §507  Bums  1901, 
§499  R.  S.  1881,  which  reads  as  follows :  **  In  all  suits  by  or 
against  heirs  and  devisees,  founded  on  a  contract  with  or 
demand  against  the  ancestor,  to  obtain  title  to  or  possession 
of  property,  real  or  personal,  of,  or  in  right  of,  such  ancestor, 
or  to  affect  the  same  in  any  manner,  neither  party  to  such 
suit  shall  be  a  competent  witness  as  to  any  matter  which 
occurred  prior  to  the  death  of  the  ancestor."  The  suit  at 
bar  was  by  one  heir  of  Amy  Jonas  against  another  heir,  who 
was  also  a  devisee.  It  was  founded  on  a  contract  with  and 
demand  against  the  common  ancestor,  and  its  purpose  was 
to  obtain  title  to  and  possession  of  real  estate  of  such  an- 
cestor, and  such  section  of  the  statute  makes  her  incompetent 
as  a  witness. 

Vol.  40—7 


98  APPELLATE  COURT  OP  INDIANA, 

Jonas  r.  HirHhberg — 40  lud.  App.  88. 

It  is,  however,  provided  in  a  subsequent  section   (§508 

Bums  1901,  §500  R.  S.  1881)  that  the  court  may,  in  its 

discretion,  require  any  party  to  a  suit,  or  other  per- 

4.  son,  to  testify,  and  any  abuse  of  such  discretion  shall 
be  reviewable  on  appeaL  It  was  under  the  last-, 
named  section  that  the  court  required  the  appellee  Hirsh- 
berg  to  testify.  In  considering  the  admission  of  this  testi- 
mony, it  should  be  remembered  that,  as  the  court  stated, 
it  seemed  **that  no  living  witness  knows  the  contents. 
There  was  a  witness  in  the  case,  a  Mrs.  Rooney,  who 
testified  on  this  matter  in  an  indirect  way.  She  said  that 
the  two  youngest  children,  Sadie  and  Nellie,  were  to  have 
the  property  after  the  mother's  death,  and  this  is  a  lit- 
tle indefinite  as  to  whether  Mrs.  Jonas  had  a  life  in- 
terest, whether  the  title  to  the  property  passed  •  imme- 
diately to  the  parties  to  this  suit,  whether  it  was  held  in  the 
balance  or  passed  afterwards,  or  whether  said  plaintiff  in 
this  case  signed  papers.  There  was  some  evidence  by  Mrs. 
Rooney  that  she  did  sign  this  paper,  or  some  other  paper 
besides  the  deed,  but  she  was  not  clear  as  to  its  form.  She 
knew  the  deed  and  testified  to  the  contents  of  some  writing, 
yet  she  did  not  know  what  was  signed  by  the  parties,  so  it 
leaves  the  matter  in  the  court's  hand  wholly  indistinct." 
Under  these  circumstances  the  court  required  the  party  most 
interested  to  testify  as  to  the  contents  of  an  alleged  written 
agreement. 

In  Tayloe  v.  Riggs  (1828),  1  Pet.  ^591,  7  L.  Ed.  275, 
Chief  Justice  Marshall  states  the  law:  **When  a  written 
contract  is  to  be  proved,  not  by  itself,  but  parol  testimony, 
no  vague,  uncertain  recollection  concerning  its  stipulations 
ought  to  supply  the  place  of  the  written  instrument  itself. 
The  substance  of  the  agreement  ought  to  be  proved  satis- 
factorily; and  if  that  cannot  be  done,  the  party  is  in  the 
condition  of  every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support.  When  parties  reduce  their  con- 
tract to  writing,  the  obligations  and  rights  of  each  are  de- 
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scribed,  and  limited  by  the  instrument  itself.  The  safety 
which  is  expected  from  them,  would  be  much  impaired,  if 
they  could  be  established  upon  uncertain  and  vague  impres- 
sions made  by  a  conversation  antecedent  to  the  reduction  of 
the  agreement. "  In  Edwards  v.  Noyes  (1875) ,  65  N.  Y.  125, 
the  court  says:  ** Parol  evidence  to  establish  the  contents  of 
a  lost  deed  should  be  clear  and  certain.  It  should  show  that 
the  deed  was  properly  executed  with  the  formalities  re- 
quired by  law,  and  should  show  all  the  contents  of  the  deed, 
not  literally,  but  substantially.  If  anything  less  than  these 
requirements  would  suflBce,  evil  practices,  which  it  was  the 
object  of  the  statute  of  frauds  to  prevent,  would  be  en- 
couraged." 

The  testimony  of  this  interested  witness  tended  to  create 
a  trust  in  her  favor  of  which  there  was  lacking  any  definite, 
competent  evidence.  The  deed  itself,  on  its  face,  did  not 
create  a  trust.  Whether  the  court,  in  the  admission  of  evi- 
dence, exceeds  its  discretion,  must  depend  upon  the  particular 
facts  of  a  given  case.  The  admission  of  the  testimony  of  the 
appellee  was  against  the  spirit  and  the  letter  of  §507,  supra, 
and,  under  all  the  facts  shown  by  the  record,  we  think  the 
court  was  not  justified,  even  by  the  proviso  contained  in 
§508,  supra,  in  permitting  the  appellee  to  testify.  Other 
questions  presented  may  not  arise  upon  a  second  trial. 

Appellee  assigns  as  cross-error  the  action  of  the  court  in 
overruling  her  motion  for  a  new  trial  as  to  the  Medora 

5.  State  Bank.  The  evidence  fairly  supports  the  claim 
of  the  bank  and  the  motion  was  properly  overruled. 

The  judgment  is  afiirmed  as  to  appellee  Medora  State 
Bank  and  reversed  as  to  appellant,  Nellie  M.  Jonas,  and  the 
trial  court  directed  to  sustain  her  motion  for  a  new  trial. 
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Indianapolis  Traction  &  Terminal  Company  v. 
Beckman. 

[No.  5,d83.    Filed  April  20,  1907.] 

1.  Street  Railroads. — Passengers. — Riding  on  Seats, — Contrib- 
utory Negligence. — Passengers,  riding  on  the  seats  provided  in  a 
summer  car,  cannot  be  held  guilty  of  contributory  negligence  as  a 
matter  of  law,  where  the  car  In  rounding  a  curve  hurls  them  from 
the  seat  to  the  ground  and  runs  over  them.    p.  102. 

2.  Nequoence. — Contrihutory. — How  Determined. — ^Whether  a  per- 
son was  guilty  of  contributory  negligence  must  be  determined  from 
the  conditions  l^nown  before  the  happening  of  the  accident    p.  108. 

3.  Street  Railroads. — Passengers.  —  Contributory  Negligence.-^ 
Where  a  passenger  is  injured  while  in  his  proper  place  in  the 
Btreet-car,  the  question  of  contributory  negligence  does  not  arise, 
p.  103. 

4.  Damages. — Infants. — Question  for  Jury. — ^The  amount  of  dam- 
ages recoverable  by  the  parent  for  the  death  of  a  seven-year-old 
boy  is  largely  a  question  for  the  Jury,  no  mathematical  cdhiputa- 
tion  being  possible,    p.  103. 

5.  Same. — Excessive. — A  verdict  of  f  1,000  in  favor  of  a  parent  for 
the  loss  of  a  seven-year-old  boy  does  not  show  prejudice,  parti- 
ality or  improper  motive  on  the  part  of  the  Jury,  and  is  not  ex- 
cessive,   p.  104. 

6.  Trial. — Instructions, — Damages. — Confining  to  Evidence. — Ex- 
perience of  Jurors. — An  instruction,  in  a  personal  Injury  case,  con- 
fining the  Jury,  in  estimating  damages,  to  the  evidence  and  to  their 
experience  as  men,  is  not  erroneous,    p.  104. 

7.  Same. — Instructions. — Confining  to  Evidence. — ^Where  the  in- 
structions repeatedly  confine  the  Jury  to  the  evidence  in  arriving 
at  their  verdict,  the  fact  that  an  incorrect  phrase  is  used  in  one 
instruction,  is  not  misleading,    p.  104. 

8.  Same. — Instructions, — In  fan  ts. — Capacity, — Issues. — Instructions 
submitting  to  the  Jury  the  question  whether  an  infant,  who  was 
killed  by  defendant  street  railroad  company,  was  non  sui  juris, 
are  erroneous,  where  the  pleadings  presented  no  issu6  on  such  fact, 
p.  105. 

0.  Same. — Instructions. — Outside  Questions.  —  Infants.  —  Contrib- 
utory Negligence. — ^The  giving  of  an  instruction,  in  a  personal  in- 
Jury  case,  submitting  to  the  Jury  the  question  whether  the  infant, 
killed  by  defendant,  was  non  sui  juris,  is  not  reversible  error, 
where  there  was  no  evidence  tending  to  show  that  the  child  did 
not  use  ordinary  care  for  one  of  its  age.    p.  105. 

Prom  Marion  Circuit  Court  (13,141) ;  Henry  Clay  AUen, 
Judge. 
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Action  by  Frank  H.  Beckman  against  the  Indianapolis 
Traction  &  Terminal  Company.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
A.  O.  Smith  and  Bernard  Korbly,  for  appellee. 

RoBT,  P.  J. — ^Action  by  appellee.  His  complaint  was  in 
one  paragraph,  the  substance  being  that  his  infant  son,  Leo 
Beckman,  was  a  passenger  upon  a  street-car  operated  by  ap- 
pellant in  the  city  of  Indianapolis,  and  that  its  emploj'es 
negligently  ran  said  ear  around  a  curve  on  its  track  so  as 
violently  to  throw  said  child  from  the  car,  the  wheels  of 
which  ran  upon  and  killed  him.  The  answer  was  a  general 
denial^  the  issue  was  submitted  to  a  jury,  and  a  verdict  for 
$1,000  returned  against  appellant,  together  with  answers  to 
interrogatories.  Its  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  upon  the  verdict.  The  assignment 
of  error  is  that  the  court  erred  in  overruling  said  motion. 
The  first  two  grounds  stated  for  a  new  trial  are  that  the 
verdict  is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law.  The  facts  established  by  the  evidence  are  that  ap- 
pellee's wife,  with  her  three  children,  entered  appellant's 
ear  at  Fairview  Park,  at  about  4  o'clock  p.  m.  August  18, 
1903,  having  spent  the  afternoon  at  said  park  in  company 
with  her  children,  her  husband's  niece  and  her  child.  Leo 
was  seven  years  and  two  months  of  age,  and  the  oldest  of 
the  children.  The  party  occupied  the  first  seat  back  of  the 
motorman,  facing  forward,  in  the  following  order:  Mrs. 
Opx)erman,  the  niece,  on  the  right-hand  side,  her  little  girl 
next  to  her,  Mrti.  Beckman 's  youngest  child,  Mrs.  Beckman, 
her  older  girl,  and  Leo,  the  latter  sitting  on  the  end  of  the 
seat  next  to  the  wire  screen  designed  to  protect  passengers, 
but  which  did  not  reach  to  the  floor  of  the  car.  The  car  was 
an  ordinary  summer  car.  It  was  running  with  such  speed 
that,  in  going  around  an  abrupt  curve,  the  child  was  thrown 
from  his  seat,  under  the  wire  screen  to  the  ground,  run  over, 
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and  killed.  He  was  occupying  the  seat  in  the  usual  way, 
was  sitting  still,  and  it  is  not  suggested  that  he  did  or 
failed  to  do  anything  which  negligently  contributed  to  his 
injury.  The  passengers  in  the  car,  adults  and  children, 
were  severely  shaken  by  its  movement,  and,  so  far  as  the 
charge  of  negligence  against  appellant  is  concerned,  the  ver- 
dict is  fully  supported.  The  contention  is,  however,  that 
the  mother  was  contributorily  negligent  in  permitting  the 
child  to  sit  at  the  end  of  the  seat  next  to  the  screen,  and  in 
looking  after  the  ** little  ones"  instead  of  giving  attention  to 
him ;  that  if  she  had  sat  at  the  end  of  the  seat,  putting  all 
the  children  between  herself  and  the  niece,*  Leo  could  not 
have  been  thrown  out  of  the  car ;  thjtt  the  crowded  condi- 
tion of  the  car  did  not  compel  the  boy  to  sit  on  the  end  of 
the  seat;  that  appellant  did  not  require  him  to  sit  there, 
and  that  a  person  of  ordinary  prudence  would  not  have  per- 
mitted him  to  do  so. 

There  have  been  a  great  many  cases  decided  in  which  it 
has  been  contended  that  the  passenger  was  negligent  in  se- 
lecting a  place  to  ride,  not  provided  for  such  use,  as,  for 

1.  instance,  the  platform  of  a  summer-car  (Ft.  Wayne 
Traction  Co,  v.  Hardendorf  [1905],  164  Ind.  403), 
the  platform  of  a  cable-car,  with  back  against  the  dashboard 
(North  Chicago  St.  R.  Co.  v.  Baur  [1899],  179  HI.  126,  53 
N.  E.  568,  45  L.  R.  A.  108),  on  the  outside  of  a  dummy 
(Hawkins  v.  Front  St.  Cable  R.  Co.  [1892],  3  Wash.  592, 
28  Pac.  1021,  28  Am.  St.  72,  16  L.  R.  A.  808),  the  platform 
of  a  street-car  (Upham  v.  Detroit  City  R.  Co.  [1891],  85 
Mich.  12,  48  N.  W.  199,  18  L.  R.  A.  129).  See,  also.  Barley 
V.  Southern  Ind.  R.  Co.  (1903),  30  Ind.  App.  406,  410;  3 
Thompson,  Negligence  (2d  ed.),  §2942  et  seq.  The  facts 
herein  do  not  present  a  case  of  the  class  indicated.  The  seats 
were  all  intended  for  use  by  the  passengers.  Willis  v.  Long- 
Island  R.  Co.  (1866),  34  N.  Y.  670;  2  Shearman  &  Redfield, 
Negligence  (5th  ed.),  §523,  note  2. 

Had  the  car  been  operated  with  ordinary  care  all  the  per- 
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sons  would  have  been  perfectly  safe.   It  is  diflSeult  to  select 
safe  places  before  the  accident,  but  after  the  event  it 

2.  is  not  difiScult  to  tell  what  was  safe  or  to  point  out 
what  was  dangerous.    The  quality  of  the  act  of  the 

person  who  is  charged  with  contributory  negligence  depends 
upon  conditions  known  to  him  before  the  accident  occurs. 
The  location  of  the  child,  in  view  of  the  accident  which  did 
occur,  can  now  be  seen  to  have  been  dangerous,  but  in  some 
other  accident  which  might  have  taken  place  it  might  have 
proved  to  be  the  only  safe  place  in  the  car.  Barley  v.  South- 
ern Ind.  R.  Co.,  supra. 

In  Louisville,  etc.,  B.  Co.  v.  Snyder  (1889),  117  Ind.  435, 

437,  3  L.  R.  A.  434, 10  Am.  St.  60,  the  Supreme  Court  stated 

the  applicable  rule  as  follows:    ** There  was  no  evi- 

3.  dence  of  contributory  negligence  on  the  part  of  the 
appellee,  and  the  court  might  well  have  refused  any 

instruction  upon  that  point.  Where  a  passenger  is  in  his 
proper  place  in  the  car,  and  makes  no  exposure  of  his  person 
to  danger,  there  can  be  no  question  of  contributory  negli- 
gence.** 

The  third  ground  stated  for  a  new  trial  is  that  the  dam- 
ages assessed  are  excessive.    The  rule  for  the  assessment  of 
damages  in  cases  of  this  class  is  well  settled.   South- 

4.  em  Ind.  R.  Co.  v.  Moore  (1904),  34  Ind.  App.  154. 
These  elements  in  the  case  of  a  child  seven  years  and 

two  months  of  age  cannot  be  determined  by  a  mere  mathe- 
matical computation.  "When  the  circumstances  of  the  case 
afford  a  safe  standard  by  which  the  compensation  in  dam- 
ages can  be  measured,  such  standard  should  be  given  to  the 
jury  by  stating  the  reasonable  limits  within  which  these  cal- 
culations should  be  confined.  •  •  •  Where  no  reliable 
standard  can  be  laid  down  for  the  measurement  of  damages 
much  must  be  left  to  the  judgment  of  the  jury  and  their 
finding  will  not  be  disturbed  unless  it  is  such  as  to  show  that 
it  is  the  result  of  prejudice  or  passion."  4  Sutherland, 
Damages  (3d  ed.),  §1274;  Louisville,  etc.,  R.  Co.  v.  Rush 
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(1891),  127  Ind.  545;  City  of  Wabash  v.  Carver  (1891),  129 
Ind.  552,  557, 13  L.  R.  A.  851.  The  verdict,  compared  with 
other  verdicts  in  other  cases,  is  not  noticeably  large.  6 
Thompson,  Negligence  (2d  ed.),  §7104,  and  cases  collected 
in  notes. 
As,  however,  nothing  appears  to  induce  the  belief  that 
the  jury  must  have  acted  from  prejudice,  partiality 

5.  or  other  improper  motive  in  the  assessment  of  dam- 
ages, we  cannot  disturb  the  verdict. 

Instruction  13,  given  by  the  court  of  its  own  motion,  re- 
lated entirely  to  the  measure  of  damages,  and  stated  the  law 
relative  thereto  with  accuracy  and  distinctness.    It 

6.  contained  the  following  expression:  **The  proper 
measure  of  damages  is  that  sum  which,  under  the  evi- 
dence and  your  common  experience  as  men,  would  be  the 
value,"  etc.  Damages  are  to  be  assessed  from  a  considera- 
tion of  the  evidence,  and  an  instruction  authoriziiig  the  as- 
sessment of  damages  upon  facts  not  shown  by  the  evidence 
is  erroneous.  American  Car,  etc,  Co,  v.  Clark  (1904),  32 
Ind.  App.  644.  Jurors  in  weighing  evidence  of  necessity 
take  counsel  from  their  own  experience  which  qualifies  them 
for  the  place.  Cincinnati,  etc.,  B.  Co.  v.  Cregor  (1898),  150 
Ind.  625;  Jenney  Electric  Co.  v.  Branham  (1896),  145  Ind. 
314,  33  L.  R.  A.  395. 

The  thirteenth  instruction  given  at  appellant  *s  request 
also  relates  to  the  assessment  of  damages,  and,  taken  in  con- 
nection with  the  one  given  by  the  court  of  its  own 

7.  motion,  left  nothing  uncertain.     The  phrase  used  by 
the  court  in  the  thirteenth  instruction  given  on  its 

own  motion,  was  incorrectly  used,  but  **in  every  part  of 
the  charge,  and  repeatedly  in  this  instruction,  the  jury  were 
told  that  everything  done  by  them  must  be  done  'under  the 
evidence,*  and  they  could  not  have  understood  that,  in  assess- 
ing the  plaintiff's  damages,  they  could  go  outside  of  the 
evidence.*'  Indianapolis  8t.  B.  Co.  v.  Bobinson  (1901),  157 
Ind.  414. 
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Whether  the  child  was  non  sui  juris  was  left  to  the  jury,  the 
eleventh  and  twelfth  instructions  given  by  the  court 

8.  of  its  own  motion  relating  to  that  subject.    No  issue 
of  the  child's  being  non  sui  juris  was  tendered  by  the 

complaint  or  made  by  the  pleadings.  In  the  absence  of  such 
issue  the  subject  was  irrelevant  and  the  instructions  er- 
roneous. Indianapolis  St,  R.  Co.  v.  Antrobus  (1904),  33 
Ind.  App.  663;  Citizens  St.  R.  Co.  v.  Earner  (1902),  29 
Ind.  App.  426,  433;  Cleveland,  etc.,  R.  Co.  v.  Klee  (1900), 
154  Ind.  430. 

The  error  is  not  a  reversible  one,  however,  for  the  reason 

that  there  is  nothing  in  the  evidence  tending  to  show  that 

the  child  did  not  exercise  such  prudence  as  is  ordi- 

9.  narily  possessed  by  one  of  his  age.  Keller  v.  Oaskill 
(1894),  9  Ind.  App.  670.     Indeed  there  is  nothing  in 

the  evidence  tending  to  show  negligence,  judged    by    the 
standard  of  care  required  of  an  adult. 
Judgment  affirmed. 


Mud  Valley  Oil  &  Gas  Company  v. 
Hitchcock  et  al. 

[No.  5,852.    Filed  April  30,  1907.] 

1.  Champerty  and  MATinravANCE. — Words  and  Phrases, — "Mainte- 
nance.**— ^"Maintenance''  imports  an  officious  Intermeddling  in  a 
suit  that  does  not  belong  to  one,  by  maintaining  or  assisting  either 
party,    p.  109. 

2.  Saiie. — Words  tmd  Phrases. — **Champerty," — "Champerty"  im- 
ports a  bargain  with  a  party  to  a  suit  to  divide  the  matter  sued 
for  in  consideration  of  the  payment  of  the  expenses  of  such  suit 
p.  109. 

3.  CoivTSACTS. — Champertous. — At  the  common  law  champertous 
contracts  were  unenforceable,  and,  with  some  modifications,  such 
rule  is  in  force  in  Indiana,    p.  109. 

4.  Same. — Champertous. — Good-Faith. — A  contract  by  which  the 
second  party  thereto  agrees  to  prosecute  a  suit  for  the  first  par- 
ties, against  such  first  parties'  lessee,  at  his  own  expense,  In  con- 
sideration of  a  certain  share  in  the  oil  under  such  first  parties' 
farm,  such  oil  being  under  Iea.<4e  to  another,  to  the  second  party's 
knowledge,  cannot  be  enforced,  unless  shown  to  be  above  any  sus- 
picion as  to  stirring  up  strife  and  litigation,    p.  110. 
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Prom  Delaware  Circuit  Court;  H.  J.  Paulus,  Special 
Judge. 

Action  by  the  Mud  Valley  Oil  &  Gas  Company  against 
William  H.  Hitchcock  and  another..  Prom  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Oeorge  H,  Koons,  for  appellant. 

Joseph  8,  Bailey y  Abram  Simmons,  Frank  C,  Bailey ,  Bos- 
coe  C.  Griffith  and  James  A,  Boss,  for  appellees. 

Myers,  C.  J. — ^Appellant,  in  the  court  below,  sought  to  re- 
cover damages  from  appellees  on  account  of  an  alleged 
breach  of  a  certain  written  contract.  The  complaint  is  in 
two  paragraphs.  Errors  are  assigned  on  the  action  of  the 
court  in  sustaining  the  demurrer  of  each  appellee  to  each 
paragraph  of  the  amended  complaint,  and  in  rendering  judg- 
ment for  the  appellees  on  the  demurrers. 

It  is  agreed  that  the  only  debatable  question  in  this  case 
arises  on  a  contract,  made  a  part  of  each  paragraph  of  the 
complaint,  which  appellees  insist  is  champertous,  or  so 
tainted  with  champerty  or  maintenance  as  to  render  it  il- 
legal and  void,  and  its  enforcement  contrary  to  public  policy. 
That  part  of  the  contract  pertinent  to  the  question  here  for 
decision  reads  as  follows: 

*'In  consideration  of  the  sum  of  $1,  the  receipt  of 
which  is  hereby  acknowledged,  and  of  the  covenants 
and  agreements  hereinafter  contained,  we,  William  H. 
Hitchcock  and  Violet  I.  Hitchcock,  his  wife,  of  the  town 
of  Selma,  the  first  party,  agree  to  execute  a  lease  to  J. 
Walter  Baird,  of  Muncie,  Indiana,  second  party,  his 
.  heirs  or  assigns,  on  eighty-five  acres  of  our  farm  for  oil 
and  gas  purposes  [here  follows  description],  on  the 
following  conditions: 

(1)  That  said  J.  Walter  Baird,  second  party,  or  his 
assigns,  is  to  pay  us  a  bonus  of  $100,  payable  at  the 
Parker  City  Bank  of  Parker  City,  Indiana.  (2)  One- 
sixth  part  of  all  the  oil  produced  and  saved  therefrom 
in  tanks  or  pipe-lines  free  of  charge  to  the  first  party. 
(8)  Also  $100  per  year  for  each  well  from  which  gas  is 
found  on  the  premises  in  paying  quantities.    *    •    * 
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(10)  This  option  is  given  with  the  understanding,  and 
as  a  part  of  the  consideration,  that  the  second  party 
shall  prosecute  with  due  diligence  and  care  a  suit  to 
quiet  the  title  to  the  above-described  premises  against  a 
lease  formerly  given  on  said  premises  to  the  Woodbury 
Glass  Company,  and  it  is  hereby  understood  and  agreed 
that  all  the  expenses  of  said  suit  shall  be  paid  by  the 
second  party,  and  that  said  first  party  shall  not  be  out 
a  penny.  This  option  is  good  for  seventy-five  days,  and 
as  much  longer  time  as  is  actually  needed  to  prosecute 
said  suit  to  successful  completion,  and  no  longer  unless 
bonus  money  is  paid.  First  party  agrees  not  to  accept 
rental  under  a  lease  given  to  the  Western  Reserve  Oil 
Company,  and  mentioned  herein." 

Prom  the  averments  of  each  paragraph  of  the  complaint, 
it  appears  that  William  H.  Hitchcock  was  the  owner  of  the 
real  estate  described  in  the  contract,  and  that  Violet  I. 
Hitchcock  was  his  wife ;  that  appellant,  by  assignment  from 
J.  Walter  Baird,  became  the  owner  of  his  interest  in  said 
contract ;  that  appellees,  after  the  execution  of  the  contract 
in  suit,  and,  as  appellant  believed,  in  good  faith,  selected, 
counseled,  and  advised  with  attorneys  and  authorized  and 
directed  said  attorneys  to  bring  and  prosecute  a  suit  in  the 
name  of  appellee  William  H.  Hitchcock  to  quiet  the  title  of 
said  land  against  the  lease  mentioned  in  the  tenth  clause  of 
said  contract;  that,  with  the  consent  and  under  the  direc- 
tion of  appellees,  said  attorneys  instituted  said  suit  in  the 
Delaware  Circuit  Court ;  that  appellant,  in  compliance  with 
the  contract  in  suit,  assumed  the  payment  of  all  expenses 
in  the  prosecution  of  said  suit  to  quiet  title,  and  on  account 
thereof  paid  the  sum  of  $50;  that,  before  the  beginning  of 
said  suit  to  quiet  title,  said  lease  had  expired  by  its  own 
limitation,  and  was  of  no  force  or  eflEect,  but  constituted  a 
cloud  upon  the  title  of  said  real  estate  by  reason  of  its  being 
of  record;  that  appellees,  desiring  to  have  the  title  to  said 
land  freed  from  what  purported  to  be  a  cloud  thereon,  de- 
manded and  required  of  appellant's  assignor,  and  as  a  part 
of  the  consideration  for  said  lease,  and  as  an  additional 
bonus  and  compensation  to  the  other  stipulations  therein,  the 
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payment  of  the  cost  and  expenses  of  a  suit  to  quiet  said 
title ;  that  while  said  suit  was  being  prosecuted  with  due  care 
and  diligence,  and  to  the  satisfaction  of  appellees,  and  as 
fast  as  possible  to  a  successful  completion,  they  (appellees) 
entered  into  an  agreement  with  the  defendants  therein, 
whereby  and  pursuant  thereto  and  in  violation  of  their  said 
contract  with  appellant,  arbitrarily  and  without  any  cause 
therefor,  and  over  the  objection  and  protest  of  appellant, 
said  William  H.  Hitchcock,  at  his  own  instance  and  at  the 
instance,  request,  and  by  the  procurement  of  his  wife,  went 
into  court  and  dismissed  said  suit  and  prevented  appellant 
from  further  prosecuting  it ;  that  said  suit  to  quiet  title  was 
being  prosecuted  for  the  use  and  benefit  of  appellees,  and 
for  the  use  and  benefit  of  this  appellant,  by  reason  of  its 
boTia  fide  interest  in  said  cause  of  action,  and  in  the  oil  un- 
derlying the  surface  of  the  land,  in  the  proportion  of  five- 
sixths  to  one-sixth,  which  a  successful  prosecution  of  said 
suit  would  make  clear  the  title  to  the  oil  and  gas  interests  so 
contracted  and  agreed  to  be  granted  and  leased  to  it;  that 
appellant,  as  assignee  of  said  J.  Walter  Baird,  has  per- 
formed and  complied  with  all  the  conditions  and  stipula- 
tions in  said  contract  to  be  performed  by  the  second  party 
therein,  and  without  any  expense  whatever  to  either  of  the 
appellees ;  that  appellees  refuse  to  perform  their  part  of  said 
contract,  and  refuse  to  execute  said  lease,  as  in  said  contract 
provided,  to  the  damage  of  appellant.  It  further  appears 
that  the  contract  was  executed  February  16,  1904;  that  it 
was  assigned  by  Baird  to  appellant  March  2,  1904 ;  that  the 
lease  mentioned  in  clause  ten  thereof  belonged  to  the  West- 
em  Reserve  Oil  Company,  and  did  not  expire  by  its  own 
limitation  until  March  10,  1904;  that  the  suit  to  quiet  title 
was  begun  March  16,  1904. 

The  second  paragraph  of  complaint  contains  a  copy  of  the 
lease  executed  by  iappellees  to  the  Woodbury  Glass  Company, 
with  averments  in  reference  thereto  to  the  effect  that  the 
same  was  not  in  force,  it  having  expired  by  its  own  limita- 
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tion,  and  averring  the  noncompliance  by  the  lessee  or  any 
assignee  thereof  with  the  terms  and  conditions  of  said  lease 
within  the  limitation  in  said  lease  fixed  and  to  be  fixed  and 
complied  with  on  the  part  of  lessee. 

Returning  to  the  question  for  decision,  it  will  be  observed 

that  maintenance  is  defined  to  be  **  an  officious  intermeddling 

in  a  suit  that  in  noway  belongs  to  one,  by  maintaining 

1.  or  assisting  either  party,  with  money  or  otherwise, 
to  prosecute  or  defend  it.    Anderson's  Law  Diet.;  2 

Chitty,  Crim.  Law  (4th  Am.  ed.),  •234,  note  (a). 

Champerty  is  said  to  be  ''a  species  of  maintenance,  'being 

a  bargain  with  the  plaintiff  or  defendant  to  divide  land  or 

other  matter  sued  for  between  them  if  they  prevail  at 

2.  law,  whereupon  the  champertor  is  to  carry  the  party 
suit  at  his  own  expense.'  "    2  Words  and  Phrases, 

1047.  It  is  **the  unlawful  maintenance  of  a  suit  in  consider- 
ation of  some  bargain  to  have  a  part  of  the  thing  in  dispute 
or  some  profit  out  of  it."  Anderson's  Law  Diet.  It  is  the 
aiding  of  a  litigant^  with  money  to  prosecute  or  defend  his 
suit,  by  a  stranger  having  no  interest,  direct  or  remote,  im- 
mediate or  contingent,  upon  an  agreement  with  the  party  in 
interest  whereupon  such  stranger  is  to  receive  a  part  of  the 
thing  in  dispute.  Stotsenhurg  v.  Marks  (1881) ,  79  Ind.  193 ; 
Quigley  v.  Thompson  (1876),  53  Ind.  317.  Maintenance 
and  champertous  contracts  are  unenforceable  at  com- 

3.  mon  law.     In  the  early  stages  of  the  English  law, 
maintenance  and  champerty  were  defined  as  offenses. 

Blackstone  speaks  of  the  offense  of  maintenance  as  a  prac- 
tice which  perverts  the  process  of  the  law  into  an  engine  of 
oppression.  4  Blackstone 's  Comm.,  •ISS.  The  purpose  of 
the  early  English  law  on  the  subject  of  maintenance  and 
champerty  was  to  check  the  power  and  influence  of  the  great 
men  felt  in  the  administration  of  justice,  and  who,  by  reason 
of  such  influence,  would  receive,  and  by  reason  thereof  did 
obtain,  interests  in  questionable  or  latent  titles  and  rights  in 
land,  and  in  consideration  of  such  interest  carried  on  litiga- 
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tion  to  establish  such  pretended  right  or  title,  to  the  oppres- 
sion and  injury  of  those  justly  entitled  to  the  equal  protec- 
tion of  the  process  of  the  law.  It  was  this  peculiar  state  of 
society  which  established  the  laws  for  the  control  of  the  evil 
growing  out  of  such  transactions.  But  at  this  day  the 
growth  of  the  law  and  the  administration  thereof  has  in  fact 
established  an  entirely  different  state  of  society,  and  to  a 
great  extent  excluded  transactions,  which,  in  olden  times, 
were  made  offenses.  While  this  is  true,  in  this  jurisdiction 
the  common-law  doctrine,  with  some  restrictions,  as  applied 
to  maintenance  and  champerty,  is  recognized  and  enforced. 
Board,  etc,  v.  Jameson  (1882),  86  Ind.  154;  Cleveland,  etc., 
B.  Co.  V.  Davis  (1894),  10  Ind.  App.  342;  Hart  v.  State 
(1889),  120  Ind.  83,  85. 

The  case  at  bar  is  founded  upon  an  executory  contract 
which  is  said  to  be  champertous.    It  expressly  provides  for 

the  bringing  of  a  suit  to  quiet  title  to  the  oil  and  gas 
4.    covered  by  a  lease  theretofore  executed.     It  further 

stipulates  that  such  suit  shall  be  carried  on  at  the  cost 
and  expense  of  appellant.  It  stipulates  for  a  division  of  the 
subject-matter  in  suit  between  the  parties  thereto  in  case  the 
suit  is  successful.  It  has  all  the  elements  found  in  the 
definition  of  champerty.  Such  contracts,  when  called  in 
question,  even  in  the  light  of  modem  authority,  will  pot  be 
approved  and  enforced  by  the  courts  unless  shown  to  be 
above  suspicion  of  a  purpose  of  stirring  up  baseless  strife 
and  litigation,  or  of  harassing  others  with  suits,  which  other- 
wise would  not  be  commenced,  or  for  spoil  or  speculation. 
Peck  V.  Beurich  (1897),  167  U.  S.  624,  630, 17  Sup.  Ct.  927, 
42  L.  Ed.  302,  and  cases  cited;  Belding  v.  Smythe  (1885), 
138  Mass.  530;  Lancy  v.  Havender  (1888),  146  Mass.  615, 
16  N.  E.  464;  Scobey  v.  Boss  (1859),  13  Ind.  117;  Coquil- 
lard  V.  Bearss  (1863) ,  21  Ind.  479 ;  Oilbert  v.  Holmes  (1871) , 
64  111.  548,  555;  Miller  v.  Larson  (1865),  19  Wis.  463.  In 
view  of  the  provisions  of  this  contract,  appellant  properly  as- 
sumed the  burden  of  stating  facts  showing  an  entire  good- 
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faith  transaction,  one  entirely  free  from  officious  inter- 
meddling, and  not  within  the  rules  of  champerty  against 
speculation  in  law  suits,  and  for  the  suppression  of  gambling 
in  doubtful  claims. 

Prom  the  facts  stated  in  each  paragraph  of  the  complaint, 
it  will  be  seen  that,  at  the  time  of  the  execution  of  the  con- 
tract, appellant's  assignor  had  no  claim  or  interest,  either 
direct  or  remote,  present  or  contingent,  or  because  of  con- 
sanguinity or  affinity  or  other  relation  in  the  subject-matter 
in  contest.  In  the  first  paragraph  there  is  no  claim  that  the 
lease  was  invalid  at  the  time  the  contract  was  executed.  In 
the  second  paragraph,  in  addition  to  the  averment  that  the 
lease  had  expired  by  reason  of  its  own  limitation,  it  is 
averred  that  tl^e  lease  was  invalid  because  its  conditions  had 
not  been  complied  with  on  the  part  of  lessee  within  the  limi- 
tation of  the  lease.  It  also  appears  from  each  paragraph 
that  the  lease  did  not  expire  by  its  own  limitation  until 
March  10  following  the  execution  of  the  contract  on  Feb- 
ruary 16. 

It  will  also  be  observed  from  a  copy  of  the  Woodbury 
lease,  set  out  in  the  second  paragraph,  that  while  it  was  for 
a  term  of  two  years,  beginning  March  10,  1902,  it  might  be 
extended  for  **as  much  longer  as  oil  and  gas  are  produced 
in  paying  quantities  or  rentals  paid  thereon,"  also  provid- 
ing that  if  no  well  is  completed  within  thirty  days  from 
date  the  grant  shall  be  void,  unless  lessee  shall  pay  fixed 
acreage  rental  for  the  time  a  completion  of  a  well  is  delayed. 
It  does  not  appear  that  the  landowners  ever  attempted  to 
take  any  advantage  of  this  latter  provision  in  the  lease,  or 
demanded  of  lessee  the  payment  of  any  rentals  prior  to  in- 
stituting suit  to  quiet  their  title.  The  lease  does  provide  for 
an  extension  by  the  payment  of  rentals,  and  the  contract 
in  suit  stipulates  that  the  **  first  party  agrees  not  to  accept 
rental  under  a  lease  given  to  the  'Western  Reserve  Oil  Com- 
pany, and  mentioned  herein."  From  this  latter  provision 
in  the  contract,  it  would  sconi  that  the  parties  to  it  recog- 
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nized  the  provision  in  the  lease  for  its  extension  by  the  pay- 
ment of.  rentals,  and  against  which  such  stipulation  was 
made  because  of  the  contemplated  suit,  and  for  the  purpose 
of  cutting  oflf  the  right  of  the  then  lease  holder  to  the  exten- 
sion privilege.  It  must  be  admitted  that  the  facts  here  show 
that  both  parties  to  the  contract  had  in  mind  the  bringing  of 
a  suit,  with  a  view  of  pecuniary  advantage  to  be  derived 
from  the  very  thing  covered  by  the  lease  to  be  by  that  suit 
declared  invalid,  and  to  which  appellant  was  an  entire  stran- 
ger, except  the  interest  a  successful  suit,  followed  by  a  lease, 
would,  give  it.  The  contract  gave  appellant  no  interest  in  the 
oil  and  gas  or  the  right  to  enter  upon  appellees'  land.  Such 
interest  and  right  was  made  to  depend  on  a  lease,  the  execu- 
tion of  which  depended  upon  the  successful  prosecution  of 
the  suit  to  quiet  title.  With  all  reasonable  presumptions 
against  the  pleader,  this  case,  as  made  by  the  complaint, 
does  not,  in  our  opinion,  meet  the  requirements  of  the  law  re- 
quiring such  transactions  to  be  in  good  faith  and  free  from 
oppression  of  the  rights  of  another.  From  this  conclusion 
it  follows  that  the  contract  in  question  was  against  sound 
public  policy,  and  within  the  mischief  to  be  guarded  against 
in  the  administration  of  justice,  and  therefore  unenforce- 
able. 

In  the  disposition  of  this  case,  we  are  not  unmindful  of 
the  legal  principles  supporting  property  rights,  and  the 
right  of  disposition  of  that  which  the  owner  may  lawfully 
sell,  together  with  the  right  of  the  purchaser  to  all  remedies 
the  law  may  afford  to  enable  him  to  possess  and  enjoy  the 
subject  of  his  purchase.  These  principles  are  based  upon 
the  policy  of  the  law  favoring  peaceful  and  undisturbed  en- 
joyment of  property  rights,  and  against  agitation  of  such 
rights  brought  about  by  speculative  litigation,  as  here  ex- 
hibited by  the  complaint.  Counsel  for  appellant  has  called 
our  attention  to  many  decisions  and  presented  an  ingenious 
argument  in  support  of  the  contention  that  the  contract  b«- 
fore  us  is  not  one  to  which  the  laws  governing  champerty 
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should  be  applied,  but,  after  a  careful  examination  of  the 
various  decisions  cited,  it  is  our  opinion  that  each  case  is 
made  to  rest  upon  facts  precluding  the  element  of  a  med- 
dling stranger  to  the  subject  in  litigation.  In  some  of  the 
cases  the  interest  shown  was  exceedingly  remote,  but  never- 
theless there  was  some  traceable  interest  or  benefit  to  be 
derived  from  the  litigation  existing  at  the  time  the  contract 
averred  to  be  champertous  was  made.  The  conclusion 
reached  on  the  controlling  question  in  this  case  supports  the 
ruling  of  the  court  below. 
Judgment  affirmed. 


McNuLTY  V.  The  State. 

[No.  5,801,    Filed  May  1,  1907.] 

1.  Criminal  Law. — Plea  in  Abatement. — Official  Acta. — Collateral 
Attack. — Motion  in  Arrest. — A  motion  In  arrest  of  Judgment  Is 
unavailing,  where  the  court  overruled  a  plea  In  abatement  of  a 
prosecution  founded  upon  an  affidavit  executed  by  the  deputy 
prosecuting  attorney,  who  was  a  notary  public  at  the  time  of  his 
appointment  and  who  acted  as  such  In  the  execution  of  such  af- 
fidavit,   p.  114. 

2.  Trial. — Instructions. — Evidence. — Invasion  of  Province  of  Jury. 
— The  court  may  not  Instruct  the  Jury  as  to  what  the  evidence 
In  a  case  proves  or  what  weight  It  Is  entitled  to,  such  questions 
being  exclusively  for  the  Jury.    p.  115. 

3.  Same. — Instructions. — Invasion  of  Province  of  Jury4 — Intoxica- 
ting Liquors. — Sales  by  Agent. — ^An  Instruction,  In  a  prosecution  of 
a  saloon-keeper  for  a  sale  made  by  his  bartender,  that  If  such  sale 
'*was  made  while  the  defendant  was  present,  and  under  the  cir- 
cumstances shown  by  the  evidence  should  have  known  of  such 
sale,  then  you  have  the  right  to  infer  that  said  defendant  had 
knowledge  of  said  sale  of  liquor  and  consented  to  such  sale,  and 
If  it  is  proven  beyond  a  reasonable  doubt  that  he  had  knowledge 
thereof  and  consented  thereto,  he  is  guilty,*'  does  not  invade  the 
province  of  the  Jury.    Myers,  C.  J.,  dissenting,    p.  115. 

4-  'New  Trial. — Evidence. — Sufficiency. — Intoxicating  Liquors. — 
Sales. — Evidence  showing  that  persons  bought  intoxicating  liquors 
from  the  defendant  saloon-keeper's  bartender  while  the  saloon- 
keeper was  standing  two  feet  away,  sustains  a  verdict  of  guilty 
against  such  Ra1<ion-keei)er.    p.  117. 

Vol.  40—8 
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5.  Appeal. — Weighinu  Evidence, — ^The  Appellate  Court  will  not 
weigh  ooudieting  oral  evidence,    p.  118. 

ti.  IirroxicATiNQ  LiQUOBS. — Sales  hy  Agent. — ^A  sale  of  liquor,  made 
by  a  bartender  witb  the  knowledge  and  consent  of  the  saloon- 
keeper, is  a  sale  by  such  saloon-keeper,    p.  118. 

Prom  Hamilton  Circuit  Court;  Ralph  K.  Kane,  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles  O. 
McNulty.  Prom  a  judgment  of  conviction,  defendant  ap- 
peals.   Affirmed, 

John  F.  Neal  and  J.  F.  Beats,  for  appellant. 

Charles  W,  Miller,  Attorney-General,  W.  C.  Oeake,  C.  C. 
Hadley,  L,  O.  Rothschild,  James  P,  Boyle  and  Fred  E. 
Hines,  Prosecuting-Attorney,  for  the  State. 

Myers,  C.  J. — ^Appellant,  a  retail  liquor  dealer,  in  the 
court  below  was  tried  and  convicted  upon  an  affidavit  and 
information  charging  him  with  the  unlawful  selling  of  cer- 
tain intoxicating  liquors  on  January  28,  1905,  between  the 
hours  of  11  o'clock  p.  m.  on  that  day  and  5  o'clock  a.  m. 
of  the  next  day,  in  violation  of  §2194  Bums  1901,  §2098 
R.  S.  1881. 

(1)  Some  of  the  questions  presented  by  this  appeal  are 
the  same  as  those  presented  and  decided  adversely  to  appel- 
lant in  McNulty  v.  State  (1906),  37  Ind.  App.  612,  and  in 
that  regard  we  adhere  to  the  rulings  made  in  that  case.  See, 
also,  State  v.  Sutherlin  (1905),  165  Ind.  339.  The  addi- 
tional questions  are  based  on  (a)  the  error  of  the  court  in 
overruling  appellant's  motion  in  arrest  of  judgment;  (b) 
the  error  of  the  court  in  overruling  appellant's  motion  for  a 
new  trial. 

(2)  Referring  to  the  question  presented  by  the  motion  in 
arrest  of  judgment,  appellant  says  that  **this  motion  was 

made  on  the  ground  that  appellant's  plea  in  abate- 

1.    ment  stated  facts  which  showed  that  the  court  had 

no  jurisdiction  to  render  judgment."    The  principles 

announced  by  this  court  in  the  case  last  cited  in  sustaining 
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the  ruling  of  the  lower  court  on  the  demurrer  to  appellant's 
plea  in  abatement,  are  clearly  applicable  to  the  question  now 
under  consideration,  and  fully  sustain  the  ruling  of  the 
trial  court. 

(3)  In  this  court  appellant  argues  the  following  reasons 
in  support  of  his  motion  for  a  new  trial,  (a)  That  the  trial 
court  erred  in  giving  to  the  jury  on  its  own  motion  in- 
struction seven ;  (b)  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence  and  contrary  to  law. 

In  support  of  the  first  reason,  appellant  insists  that  in- 
struction seven  invaded  the  province  of  the  jury  to  deter- 
mine all  facts  freed  from  the  influence  of  the  court. 

2.  It  is  clearly  the  law  in  this  State  that  the  court  can- 
not in  a  criminal  case  instruct  the  jury  as  to  **what 

the  evidence  proves  or  tends  to  prove  after  it  ha6  gone  to  the 
jury,"  or  the  weight  that  should  be  given  to  evidence,  **or 
the  ultimate  conclusion- from  primary  facts."  These  are 
matters  wholly  for  the  jury,  and  exclusively  within  the 
jury's  province  in  determining  the  facts.  Sutherlin  v. 
State  (1897),  148  Ind.  695;  Newport  v.  State  (1895),  140 
Ind.  299;  Myers  v.  State  (1889),  121  Ind.  15. 

In  the  trial  of  this  cause  the  fact  that  appellant  had 

knowledge  of  and  consented  to  the  alleged  sale  became  a 

vital  element  in  the  case.    By  the  instruction  under 

3.  consideration,  the  court,  after  detailing  to  the  jury 
the     essential     elements     constituting    the     oflPense 

charged,  other  than  knowledge  of  the  sale,  as  to  that  fact, 
told  the  jury  that  if  the  sale  **was  made  while  the  de- 
fendant was  present,  and  under  the  circumstances  shown 
by  the  evidence  should  have  known  of  said  sale,  then  you 
have  the  right  to  infer  that  said  defendant  had  knowledge 
of  said  sale  of  liquor  and  consented  to  such  sale,  and  if  it  is 
proved  beyond  a  reasonable  doubt  that  he  had  knowledge 
thereof  and  consented  thereto,  he  is  guilty  of  the  oflPense 
charged  in  the  aflSdavit  and  information."  The  instruction 
is  punctuated  only  by  commas.    In  the  opinion  of  four  mem- 


116    U     APPELLATE  COURT  OP  INDIANA, 
McNulty  v.  State— 40  lud.  App.  113. 

bers  of  the  court  that  part  of  the  instruction,  **then  you 
have  the  right  to  infer  that  said  defendant  had  knowledge 
of  said  sale  of  liquor  and  consented  to  such  sale,"  is  objec- 
tionable, but  connected  as  it  is,  and  considered  in  connection 
with  other  parts  of  the  instruction  by  which  the  jury  were 
told  that  knowledge  and  consent  must  be  proved  beyond  a 
reasonable  doubt,  left  this  fact  wholly  for  the  jury  to  de- 
termine from  the  evidence.  The  objectionable  feature  of  the 
instruction  does  not  command  the  jury  to  find  the  fact  in 
dispute  from  other  facts,  if  found,  but  leaves  them  free  to 
draw  their  own  inferences,  and  therefore  is  not  misleading. 
Newport  v.  State,  supra. 

To  this  conclusion  the  writer  cannot  agree,  for  the  reason 
that  in  this  jurisdiction  in  criminal  cases,  the  trial  court  is 
not  permitted  to  advise  the  jury  as  to  inferences  of  fact,  but 
is  limited  exclusively  to  matters  of  law.  Sutherlin  v.  State, 
supra.  The  true  dividing  line  as  to  the  authority  of  the 
court  in  this  respect  depends  on  whether  the  disputed  ques- 
tion is  one  based  upon  an  inference  of  fact  or  an  inference 
of  law.  If  it  can  be  said  that  the  inference  mentioned  in  the 
instruction  is  one  of  law,  the  instruction  is  not  objectionable, 
but  if  the  inference  is  one  of  fact  it  was  a  matter  exclu- 
sively for  the  jury,  and  therefore  not  within  the  province  of 
the  court  to  advise  them  that  from  certain  facts  they  might 
draw  a  certain  inference  as  a  matter  of  law.  Proof  of  the 
facts  from  which  the  jury  might  infer  knowledge  tended 
only  to  prove  a  material  fact  necessary  to  be  found  in  order 
to  sustain  a  conviction.  Whether  appellant  had  knowledge 
of  and  consented  to  the  sale  was  in  dispute.  The  evidence 
as  to  this  fact  was  exceedingly  conflicting.  Although  the 
jury  were  told  that  if  they  found  beyond  a  reasonable  doubt 
that  the  sale  ''was  made  while  appellant  was  present  and, 
under  the  circumstances  as  shown  by  the  evidence,  should 
have  known  of  such  sale,**  these  were  but  steps  in  the  evi- 
dence, or  evidentary  facts  tending  to  prove  the  ultimate  fact 
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of  knowledge  and  consent.  It  was  for  the  jury,  who  are,  by 
the  Constitution  in  criminal  cases,  given  the  ''right  to  de- 
termine the  law  and  the  facts''  (Const.,  Art.  1,  §19),  to 
say  what  inference  should  be  given  such  primary  facts. 
Osbum  V.  State  (1905),  164  Ind.  262,  276,  and  cases  there 
cited.  Therefore,  when  the  court  told  the  jury  that  certain 
facts,  proved  beyond  a  reasonable  doubt,  would  authorize 
them  to  infer  therefrom  another  fact  or  facts  involving  an 
essential  element  of  the  case,  it  was  in  effect  an  instruction 
as  to  the  weight  the  jury  might  give  facts  tending  to  prove 
the  fact  in  issue,  and  was  error.  Sutherlin  v.  State,  supra. 
As  this  instruction  related  to  a  primary  or  fundamental 
ri^t  of  appellant  to  have  the  disputed  question  of  his 
knowledge  and  consent  submitted  to  the  jury,  without  advice 
from  the  court  as  to  the  weight  of  the  evidence  in  that  par- 
ticular (Elliott,  App.  Proc.,  §631),  the  writer  is  not  pre- 
pared to  say  that  appellant  was  not  harmed  thereby. 

In  support  of  the  last  reason  for  a  new  trial,  appellant 
insists  that  there  is  no  evidence  that  at  the  time  charged  a 
sale  of  intoxicating  liquor  was  made  by  appellant  or 
4.  his  agent.  Also,  that  there  was  no  evidence  that  in- 
toxicating liquor  was  sold.  These  were  material  facts, 
under  the  charge,  necessary  to  be  proved  in  order  to  war- 
rant a  conviction,  and  unless  the  record  discloses  some  evi- 
dence from  which  the  jury  might  infer  these  facts,  this  ap- 
peal must  be  sustained.  Botkins  v.  State  (1905),  36  Ind. 
App.  179,  and  cases  cited.  The  evidence  in  the  record  shows 
that  appellant  was,  on  January  28,  1905,  a  regularly  licensed 
retail  liquor  dealer  in  the  city  of  Noblesville,  and  that  Elmer 
Applegate  was  his  bartender,  and  performing  such  service 
on  that  day.  Immediately  back  of  the  room  in  which  appel- 
lant's bar  was  located  was  a  small  room  in  the  possession 
and  under  the  control  of  appellant.  Two  witnesses  for  the 
State,  Prank  Burkhart  and  Oscar  H.  Powell,  testified  that 
on  this  day  they  and  a  number  of  other  persons  were  in  this 
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back  room,  and  while  there,  at  11 :55  p.  m.,  Burkhart  bought 
from  said  Applegate  two  drinks  of  intoxicating  liquor,  for 
which  he  paid  twenty  cents,  and  that  Applegate  at  the  time 
was  engaged  in* 'serving  drinks/'  Powell  testified  that,  at 
the  time  Burkhart  bought  the  liquor,  appellant  was  in  the 
same  room,  and  about  three  or  four  feet  from  Burkhart. 

The  following  are  some  of  the  questions  asked  and  the 
answers  given  by  Burkhart : 

**  Where  was  McNulty  when  you  bought  this  intoxicating 
liquor?  A.  He  was  at  the  door  leading  out  to  the  pool- 
room. About  how  far  from  you?  A.  Possibly  two  feet. 
How  much  did  you  buy  at  that  time?  A.  Bought  two 
drinks.  Less  than  a  quart?  A.  Yes,  sir.  You  drank  it? 
A.  Yes,  sir.  What,  if  any,  board,  counter  or  temporary  bar 
was  in  that  back  room?  A.  The  plain  board  is  about  five 
feet,  or  probably  a  little  longer,  setting  on  decks,  on  trestles 
like,  probably  about  four  feet  high,  high  as  a  bar  generally 
is.  The  whiskey  that  you  bought  was  set  out  on  that?  A. 
Yes,  sir,  in  glasses.  Where  was  Applegate  with  reference  to 
that?  A.  He  was  probably  within  two  feet  of  me.  Apple- 
gate  was  back  of  the  bar,  back  of  this  temporary  bar.  The 
opposite  side  from  yourself?  A.  Yes,  sir.  Did  you  drink 
both  glasses  of  whiskey?    A.    Powell  drank  one." 

In  our  opinion  this  evidence,  with  reference  to  the  facts 

in  question,  strongly  tends  to  support  the  finding  of  the 

jury.    See  Dant  v.  State  (1882),  83  Ind.  60;  Loetscher  v. 

State  (1893),  7  Ind.  App.  699.    This  being  true,  the  ques- 

tion  under  consideration  is  not  one  of  law,  and  there- 

5.  fore  not  within  the  jurisdiction  of  this  court.    Deal  v. 
State  (1895),  140  Ind.  354;  Loetscher  v.  State,  supra; 

Botkins  v.  State,  supra.    While  it  clearly  appears  that  ap- 
pellant did  not  make  the  alleged  sale,  yet,  if  made 

6.  with  his  knowledge  and  consent  by  one  authorized 
so  to  do,  it  will  be  regarded  as  made  by  himself. 

Hofner  v.  State  (1884),  94  Ind.  84;  Molihan  v.  State  (1868), 
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30  Ind.  266;  Hanson  v.  State   (1873),  43  Ind.  550,  553; 
Pierce  v.  State  (1887),  109  Ind.  535. 

Judgment  aCBrmed. 

Hadley  J.,  took  no  part  in  the  decision  of  this  cause. 


Whitcomb  v.  Roll, 

[No.  6,002.    Filed  May  1,  1907.1 

MECHAincs'  lAENa. — Time  of  Filing. — Additional  Work, — ^Where 
a  contractor  agreed  to  do  certain  work  on  a  house,  and,  upon  an 
examination,  the  owner  required  him  to  do  certain  additional  work 
in  completion  of  the  contract,  a  notice  of  an  intention  to  hold 
a  mechanic's  lien,  filed  within  the  statutory  time  after  the  comple- 
tion of  such  additional  work,  is  within  the  proper  time. 

Prom  Superior  Court  of  Marion  County  (65,729) ;  John 
L.  McMaster,  Judge. 

Suit  by  Harry  W.  Roll  against  James  A.  Whitcomb.  Prom 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed, 

O.  B.  Jameson,  Frederick  A.  Joss  and  Linn  D.  Hay,  for 
appellant. 

Oliver  H.  Carson,  for  appellee. 

RoBY,  P.  J. — Suit  by  appellee  against  appellant  to  fore- 
close a  mechanic's  lien  and  to  recover  the  contract  price  for 
work  done  and  material  furnished  under  a  written  contract, 
a  copy  of  which  is  filed  with  the  complaint.  A  special  finding 
of  facts  was  made  and  conclusions  of  law  stated  thereon. 
The  disposition  of  this  appeal  depends  upon  the  decision  of 
two  separate  questions.  The  first  one  is  whether  the  special 
findings  show  a  compliance  by  appellee  with  the  terms  of 
his  contract. 

Appellee  undertook  by  said  contract  to  do  interior  deco- 
ration for  appellant  in  a  certain  storeroom.  The  contract, 
after  specifications  as  to  the  work,  contained  a  clause  as 
follows : 

"In  preparing  said  walls,  we  will  cover  the  wood  par- 
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titions  DOW  standing  with  canvas  to  make  a  suitable  sur- 
face to  work  on,  as  above  mentioned.  All  materials 
used  to  be  of  the  best,  and  executed  in  a  good,  substan- 
tial, and  workmanlike  manner,  for  the  sum  of  $200." 

The  court  found  **that  the  materials  used  in  covering  said 
partitions  and  preparing  them  for  the  painting  were  such 
as  were  used  in  the  trade  of  decorating  for  such  purposes, 
and  were  of  the  best  character,  and  that  the  work  done  on 
said  partition,  as  well  as  upon  the  other  portions  of  the 
walls  and  ceilings  of  said  room  was  done  in  a  good,  substan- 
tial, and  workmanlike  manner." 

The  point  made  against  the  finding  is  that  it  does  not 
state  that  a  ** suitable  surface  to  work  on"  was  made.  We 
think,  however,  that  substantial  compliance  with  the  con- 
tract is  shown. 

The  contract  between  the  parties  was  made  on  March  3, 
1903.  The  work  was  begun  on  March  10  of  said  year. 
About  the  last  of  March  appellee  rendered  his  bill  to  appel- 
lant's manager  for  the  contract  price  of  said  work.  Said 
bill  wap  forwarded  to  appellant,  whose  residence  is  in  Bos- 
ton, Massachusetts  and  on  May  6  he  sent  appellee  a  check 
for  $100  on  account,  stipulating  that  said  payment  did  not 
carry  with  it  the  acceptance  of  the  work  as  it  then  stood. 
About  June  20  following  he  visited  Indianapolis,  and  bad 
an  interview  with  appellee's  superintendent  relative  to  said 
work.  A  number  of  objections  were  made  thereto,  and  ap- 
pellant expressed  a  readiness  to  pay  when  the  job  was  made 
satisfactory.  Appellee  thereupon,  for  the  purpose  of  obviat- 
ing appellant's  objections,  made  certain  changes  and  addi- 
tions thereto,  and  within  sixty  days  thereafter,  appellant 
still  failing  to  pay  the  remainder  of  the  contract  price,  filed 
his  notice  of  and  an  intention  to  hold  a  mechanic's  lien.  The 
legal  proposition  relied  upon  as  a  basis  of  an  exception  to 
the  conclusion  of  law  that  appellee  had  a  lien  and  was  en- 
titled to  a  foreclosure  thereon  is  that  **a  lien  once  lost  by 
the  expiration  of  the  time  within  which  the  statement  or 
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notice  by  statute  must  be  filed  cannot  be  revived  by  the  per- 
formance of  additional  work  or  the  furnishing  of  additional 
material."  No  time  was  fixed  by  the  contract  within  which 
such  work  should  be  completed.  The  delay  in  its  completion 
was  caused  by  appellant,  and  the  work  last  done  was  in  ac- 
cordance with  his  suggestion.  The  facts  do  not  afford  a 
basis  for  the  application  of  the  legal  proposition  stated. 
There  is  evidence  in  the  record  sufficient  to  sustain  the 
finding. 
Judgment  affirmed. 


Coppes  bt  al.  v.  Union  National  Savings  & 
Loan  Assoctation. 

[No.  5,75a    Filed  December  31,  1906.    Rehearing  denied  April  10, 
1907.    Transfer  denied  May  2,  1907.] 

AmjLi^— Judgment.— Law  of  the  Ccwc— The  deciaioa,  on  appeal, 
constitutes  the  law  of  the  case,  and  is  binding  upon  the  parties 
through  all  of  the  subsequent  stages  of  the  case. 

Prom  Elkhart  Circuit  Court;  Francis  D,  Merritt,  Judge. 

Suit  by  Samuel  D.  Coppes  and  others  again&t  the  Union 
National  Savings  &  Loan  Association.  From  a  decree  for 
def endanty  plaintiffs  appeal.    Affirmed. 

James  S.  Dodge,  Jr.,  for  appellants. 

Robert  W.  McBride  and  Caleb  8.  Denny ^  for  appellee. 

Per  Cubiam. — The  questions  of  law  presented  on  this  ap- 
i;)eal  were  decided  in  Coppes  v.  Union,  etc.,  Loan  Assn., 
(1904),  33  Ind.  App.  367,  this  being  the  same  case  upon  a 
second  appeal.  That  decision  being  the  law  of  the  case,  the 
judgment  is  afSrmed. 

On  Petition  for  Rehearing. 

Watson,  J. — The  appellants  filed  their  petition  for  re- 
hearing herein,  and  assigned  as  reasons  therefor  six  different 
causes  which  may  properly  be  stated  in  one,  viz. :  "That  the 
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court  erred  in  holding  that  the  law  as  announced  by  this 
court  in  the  case  of  Coppes  v.  Union,  etc,  Loan  Assn, 
(1904),  33  Ind.  App.  367,  is  the  law  of  this  case." 

The  law  declared  in  a  former  appeal  in  a  cause  is  the 
law  of  the  case  in  a  second  or  in  a  subsequent  appeal,  and 
through  all  subsequent  stages  thereof.  In  Elliott,  App. 
Proc,  §578,  the  rule  is  thus  stated:  **It  is  a  firmly  settled 
principle  that  the  decisions  of  the  appellate  tribunal  consti- 
tute the  law  of  the  case  upon  all  the  points  in  judgment, 
no  matter  at  what  stage  of  the  proceedings  they  arise,  or  in 
what  mode  they  are  presented.  This  rule  is  not  one  spring- 
ing from  the  doctrine  of  stare  decisis,  but  it  is  one  founded 
upon  the  same  principle  on  which  rests  the  doctrine  of  res 
adjudicata.  Questions  before  the  court  for  decision,  and  by 
the  court  decided  as  essential  to  a  final  judgment,  are  con- 
clusively and  finally  adjudicated.  The  law  as  declared  can- 
not be  changed  upon  a  second  or  subsequent  appeal."  See 
also,  Kingan  &  Co.  v.  SftZter  (1899),  22  Ind.  App.  159;  City 
of  Evansville  v.  Senhenn  (1901),  26  Ind.  App.  362;  Terre 
Haute,  etc,  R,  Co,  v.  Zehner  (1902),  28  Ind.  App.  229; 
Halstead  v.  Sigler  (1905),  35  Ind.  App.  419;  Rosenthal  v. 
Rambo  (1905),  165  Ind.  584,  3  L.  R.  A.  (N.  S.)  678. 

The  parties  to  this  appeal  being  the  same  parties  as  in  the 
case  of  Coppes  v.  Union,  etc,  Loan  Assn.,  supra,  the  causes 
of  action  being  the  same,  and  the  issues  joined  therein  the 
same,  or,  at  least,  there  being  no  substantial  difference,  the 
law  declared  in  a  former  appeal  is  the  law  of  this  case.  We 
see  no  error  in  the  former  decision,  and  the  petition  is  there- 
fore overruled. 
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Marshall  v.  Grand  Lodge  of  the  Ancient 
Order  op  United  Workmen. 

[No.  5,943.     Filed  May  3.   1907.] 

1.  Evidence. — Declarations  as  to  Payment  of  Insurance  Assess- 
ments.— Mutual  Benefit, — ^The  declaratious  of  a  member  of  a  fra- 
ternal Insurauee  order,  that  he  was  uuable  to  pay  his  August  as- 
sessmeut,  and  that  if  the  lodge  would  pay  it,  he  would  repay  the 
lod^e,  are  admissible  in  favor  of  the  order  to  show  the  ability  and 
disposition  of  such  member  to  pay  his  assessments,  although  the 
alleged  default  was  in  the  failure  to  pay  the  September  assess- 
ment, p.  124. 

2.  Same. — Objections, — Ocneral. — Objections  that  offered  evidence 
was  irrelevant  and  immaterial,  are  unavailing,  though  such  evi- 
dence was  taken,  upon  interrogatories,  under  an  agreement  that 
such  interrogatories  and  the  answers  should  be  read  in  evidence, 
"questions  of  relevancy  and  competency  only  being  reserved." 
p.  124. 

Prom  Gibson  Circuit  Court ;  0.  M,  Welborn,  Judge. 

Action  by  Addie  Rowena  Marshall  against  the  Grand 
Lodge,  Ancient  Order  of  United  Workmen  of  the  State  of 
Indiana.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

George  K.  Denton,  Larz  A.  Whitcomb  and  Oeorge  A.  Cun- 
ningham, for  appellant. 

Charles  L,  Wedding,  for  appellee. 

RoBY,  P.  J. — This  is  the  second  appeal,  a  judgment  for 
appellant  having  been  heretofore  reversed.  Orand  Lodge, 
etc,  V.  Marshall  (1903),  31  Ind.  App.  534.  After  the  cause 
was  returned  to  the  trial  court,  appellee  filed  an  amended 
answer  in  two  paragraphs,  setting  up  a  forfeiture  by  rea- 
son of  a  failure  to  pay  the  assured 's  September  assessment, 
his  death  occurring  on  November  12,  following.  A  reply  in 
general  denial  was  filed,  and  the  disputed  issue  was  as  to 
whether  the  deceased  member  was  suspended  and  his  in- 
surance forfeited  by  the  failure  to  pay  said  assessment.  This 
issue  was  submitted  to  a  jury  and  a  verdict  returned  for 
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appellee.  Appellant's  motion  for  a  new  trial  was  orerruled 
and  judgment  rendered  on  the  verdict. 

The  assignment  discussed  is  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.    The  first  ground  stated 
for  a  new  trial  relates  to  the  admission  of  evidence 

1.  to  the  eflfect  that  the  deceased  member  stated  in  a 
meeting  of  the  lodge  of  which  he  was  a  member,  such 

meeting  having  been  held  on  September  5,  that  he  was  not 
able  to  pay  his  August  assessment,  and  he  requested  the 
lodge  to  pay  it  for  him,  which  it  did,  he  promising  to  repay 
in  a  week  or  ten  days.  The  objection  to  this  evidence  is 
that  it  does  not  relate  to  the  particular  assessment  in  ques- 
tion. It  was,  however,  suflSciently  connected  therewith  to 
go  to  the  jury  as  one  of  the  circumstances  of  the  case,  as 
tending  somewhat  to  show  the  ability  and  disposition  of  the 
member  to  pay  his  assessment.  Brooklyn  Life  Ins.  Co.  v. 
Bledsoe  (1875),  52  Ala.  538. 

The  witness  Howe  testified,  in  substance,  that  he  had  a 

conversation  with  the  deceased  during  the  week  previous 

to  his  death,  in  which  deceased  said  that  he  did  not 

2.  intend  to  pay  any  more  dues  into  the  lodge,  as  he  had 
no  one  to  leave  as  his  beneficiary,  since  he  separated 

from  his  wife.  The  objection  made  to  this  evidence  is  that 
it  was  an  admission  of  the  assured  not  receivable  as  against 
the  beneficiary.  Orand  Lodge,  etc.,  v.  Hall  (1906),  37  Ind. 
App.  371;  Supreme  Lodge,  etc.,  v.  Schmidt  (1884),  98  Ind. 
374.  This  evidence  was  taken  upon  interrogatories  sub- 
mitted to  the  witness  under  an  agreement  signed  by  counsel 
upon  both  sides,  to  the  effect  that  the  questions  and  answers 
should  be  read  in  evidence, ''questions  of  relevancy  and  com- 
petency only  being  reserved."  The  objections  made  upon 
the  trial  to  the  questions  eliciting  such  facts  were  that  the 
same  were  irrelevant  and  immaterial.  Appellant's  counsel 
concede  the  general  rule  that  such  objection  is  unavailing  on 
appeal,  but  contend  that,  under  the  stipulation  quoted,  no 
other  objection  was  necessary.     The  reverse  is  held.     The 
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facts  by  reason  of  which  such  incompetency  is  claimed 
should  have  been  stated,  in  order  that  the  trial  court  could 
intelligently  rule  upon  the  question  now  presented  for  re- 
view. The  stipulation  quoted  in  nowise  changes  the  reason 
of  the  rule. 

Complaint  is  made  of  certain  instructions  given.  We  do 
not  think  any  reversible  error  in  that  behalf  is  shown. 

Judgment  afiSrmed. 


Tippecanoe  Loan  and  Trust  Company, 
Administrator,  v.  Carr  et  al. 

[No.  5,818.    Filed  October  30,  190G.     Rehearing  denied  February 
26,  1007.    Transfer  denied  May  3,  1007.] 

1.  Pleadino. — Complaint. — Decedents*  Estates, — Real  Estate, — Pe- 
tition to  Sell — Personalty, — A  petition  by  uu  administrator  to  re- 
cover the  proceeds  of  the  sale  of  decedent's  real  estate  by  his 
widow,  alleging  that  such  widow  converted  such  proceeds  and 
"other  personal  property,"  is  iuRufflcient,  since  such  petition  must 
allege  directly,  and  not  by  inference,  that  such  decedent  did  not 
leave  personal  property  sufficient  to  pay  his  debts,    p.  127. 

2.  Descent  and  Distbibution. — Real  Estate, — Dehts, — ^Real  estate 
descends  to  the  heirs  upon  the  death  of  the  ancestor;  but  their 
title  may  be  divested  where  the  personal  property  of  such  decedent 
is  not  sufficient  to  pay  his  debts,    p.  128. 

3.  Pleading. — Complaint. — Drcedents*  Estates, — Sales  of  Real  Es- 
tate.— Heirs. — A  petition  by  an  administrator  to  recover  the  pro- 
ceeds of  his  decedent's  real  estate,  sold  by  the  widow,  which  al- 
leges that  she  is  the  only  heir,  sufficiently  shows  that  she  is  the 
owner  In  fee  of  his  real  estate,    p.  128. 

4.  Decedents*  Estates. — Sales  of  Real  Estate, — Statutes, — Con- 
atruction.r^Vnder  §2485  Bums  1901,  §2332  R.  S.  1881,  a  de- 
cedent*s  real  estate  may  be  sold  for  the  payment  of  his  debts,  but 
an  order  of  the  court  must  flrst  be  obtained.  The  statute  being  in 
derogation  of  the  common  law  must  be  strictly  followed,    p.  128. 

5.  Same. — Sales  of  Real  Estate  hy  Widow, — Proceeds. — Recovery. — 
The  administrator  is  not  authorized  by  §2485  Bums  1901,  §2332 
R.  S.  1881,  to  recover  the  proceeds  of  his  decedent's  real  estate, 
but  is  confined  to  the  land  itself,    p.  129. 

6.  Vendob  and  Pubchaseb. — Decedents*  Estates. — Sales  of  Real 
Estate. —Title. — ^The  purchaser  of  real  estiite  belonging  to  the  es- 
tate of  a  decedent  takes  the  title  subject  to  the  law  giving  the  ad- 
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luinistrator  the  right  to  subject  such  real  estate  to  the  payment  of 
decedent's  debts  which  cannot  be  paid  from  the  personalty,  p.  129. 

7.  Decedents*  Estates. — ^'Intct^meddlers." — Who  Are, — ^The  de- 
cedent's widow,  who  is  his  only  heir,  and  who  sells  his  real  estate, 
is  not  an  "Intermeddler"  within  the  meaning  of  §2413  Bums  1901, 
S2258  R.  S.  1881,  malting  persons  liable  "who  shall  unlawfully 
intermeddle  with  any  of  the  property  of  a  decedent."    p.  129. 

8.  Garnishment. — Complaint. — Insufficiency  as  to  Principal  De- 
fendant,— ^A  complaint  which  is  insufficient  as  against  the  prin- 
cipal defendant  is  insufficient  as  to  the  garnishee  defendant,  gar- 
nishment being  a  mere  incident  to  the  principal  action,    p.  129. 

Prom  Tippecanoe  Circuit  Court;  Richard  P.  DeHart, 
Judge. 

Action  by  The  Tippecanoe  Loan  and  Trust  Company,  as 
administrator  of  the  estate  of  John  B.  Oglebay,  Jr.,  deceased, 
against  Ada  May  Carr  and  another.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed, 

Will  R,  Wood  and  Oglebay  cfe  Oglebay,  for  appellant. 
Stttart,  Hammond  &  Simm^,  for  appellee. 

Myers,  J. — Appellant  commenced  this  action  against  ap- 
pellees, charging  appellee  Carr  with  the  sale  of  real  estate 
belonging  to  appellant's  decedent,  and  appropriating  the 
proceeds  arising  from  such  sale  to  her  own  use.  Also  with 
the  conversion  of  personal  property,  and  personal  judg- 
ment is  demanded.  The  complaint  consisted  of  two  para- 
graphs. A  demurrer  for  want  of  facts  was  sustained  to  the 
first,  and  thereafter  the  second  paragraph  was  dismissed. 
Judgment  in  favor  of  appellees.  The  ruling  of  the  court  in 
sustaining  the  demurrer  to  the  first  paragraph  is  the  only 
error  assigned.  The  substance  of  the  paragraph  in  ques- 
tion shows  that  appellant  is  the  duly  qualified  and  acting 
administrator  of  the  estate  of  J.  P.  Oglebay,  Jr.,  deceased ; 
that  said  decedent  left  as  his  only  heir  at  law  his  wife,  now 
Ada  May  Carr,  one  of  the  appellees  herein ;  that  no  admin- 
istration was  ever  had  upon  said  estate;  that  decedent,  at 
the  time  of  his  death,  was  the  owner  of  certain  real  estate 
in  Tippecanoe  county,  Indiana ;  that  thereafter  his  wife  sold 
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said  lands,  and,  in  payment  therefor,  received  certain  prom- 
issory notes;  that  said  notes,  as  well  as  the  proceeds  re- 
sulting therefrom,  belong  to  the  estate  of  said  decedent,  and 
appellant,  as  administrator,  is  entitled  to  the  same,  to  be 
administered  upon  as  provided  by  law;  that  a  claim  for 
$1,000,  evidenced  by  a  promissory  note  executed  by  said 
Oglebay  in  his  lifetime,  has  been  filed  against  said  estate; 
"that  there  is  now  due  from  said  defendants  to  said  com- 
plainant the  sum  of  $2,000,  on  account  of  moneys  and  other 
personal  property,  which  said  defendant  Ada  May  Carr  has 
wrongfully  converted  to  her  own  use,  which  property  be- 
longs to  your  complainant,  as  administrator  of  said  estate 
as  aforesaid;"  that  the  assets  above  referred  to  are  the  only 
assets  within  the  knowledge  of  appellant  out  of  which  to 
pay  the  liabilities  thereof ;  that  appellee  Ada  May  Carr  is  a 
nonresident  and  the  National  Fowler  Bank  of  Indiana  is 
made  a  garnishee  defendant,  under  the  belief  that  it  has  in 
its  possession,  as  agent  of  appellee  Carr,  said  notes  or  the 
proceeds  thereof.    Judgment  for  $2,000  is  demanded. 

There  is  no  direct  averment  in  this  paragraph  that  ap- 
peUaht's  decedent,  at  the  time  of  his  death,  owned  any  per- 
sonal property.  The  statement  that  **  other  personal 
1.  property"  was  converted  by  Mrs.  Carr  to  her  own  use, 
in  the  absence  of  a  showing  of  property  of  that  charac- 
ter to  appropriate,  is  of  no  consequence.  The  rule  is  that  mat- 
ters of  necessary  inference  from  substantial  facts  are  to  be 
considered  on  demurrer,  although  they  may  be  imperfectly  or 
defectively  pleaded.  Malott  v.  Sample  (1905),  164  Ind.  645; 
Wagoner  v.  Wilson  (1886),  108  Ind.  210;  Evansville,  etc., 
R.  Co.  V.  Darting  (1893),  6  Ind.  App.  375.  But  the  pleader 
is  not  entitled  to  have  a  substantial  or  ultimate  fact  inferred 
from  a  mere  recital  or  conclusion  in  aid  of  a  pleading  thus 
challenged  (Greenfield  Gas  Co.  v.  Trees  [1905],  165  Ind. 
209;  Indianapolis,  etc.,  Transit  Co.  v.  Foreman  [1904],  IG^ 
Ind.  85;  South  Bend,  etc.,  Plow  Co.  v.  Cissne  [1905],  35  Iiul. 
App.  373),  and  this  we  would  be  compelled  to  do  if  thj 
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pleader's  statement  in  this  paragraph  in  regard  to  personal 
property  is  to  have  any  force. 

The  law  is  well  settled  in  this  State  that  the  title  to  lands 

upon  the  death  of  the  owner  intestate  immediately  vests  in 

the  heirs  of  such  deceased  owner,  but  may  be  di- 

2.  vested  should  the  personal  estate  prove  insufficient  to 
pay  the  debts  of  such  decedent.    Rountree  v.  Ptirsell 

(1895),  11  Ind.  App.  522,  537;  Humphries  v.  Davis  (1885), 
100  Ind.  369 ;  Moore  v.  Moore  (1900),  155  Ind.  261 ;  Weakletj 
V.  Conradt  (1877),  56  Ind.  430. 

The  pleading  avers  that  appellee  Can*  is  the  sole  heir 

of  appellant's  decedent,  and,  being  the  only  heir,  it  follows 

that  at  common  law  and  by  force  of  the  statute,  noth- 

3.  ing  to  the  contrary  appearing,  she  took  the  fee  to  the 
land.   Rountree  v.  Pursell,  supra;  Haugh  v.  Smelser 

(1903),  31  Ind.  App.  571;  Walker  v.  Diehl  (1875),  79 
111.  473. 

The  authority  of  an  administrator  to  sell  real  estate  to 

pay  debts,  in  the  absence  of  a  testamentary  provision  to  that 

effect,  is  statutory,  and  can  be  legally  exercised  only 

4.  by  order  of  court.  Moore  v.  Moore,  supra;  First  Nat. 
Bank  v.  Hanna  (1895),  12  Ind.  App.  240,  245;  Walker 

v.  Diehl,  supra.  At  common  law  an  administrator  has  no 
dominion  over  the  real  estate  of  his  decedent  for  any  pur- 
pose. But,  by  statute  (§2485  Burns  1901,  §2332  R.  S.  1881), 
the  common-law  rule  has  been  modified,  so  that  now  an  ad- 
ministrator may  sell  decedent's  real  estate  to  make  assets 
for  the  payment  of  debts,  when  there  is  an  insufficient  per- 
sonal estate  (§2489  Burns  1901,  §2336  R.  S.  1881),  by  first 
obtaining  an  order  from  the  court  so  to  do.  That  proceeding 
being  purely  statutory,  the  procedure  and  rules  of  practice 
thus  prescribed  must  be  followed.  Seward  v.  Clark  (1879), 
67  Ind.  289,  294. 

It  is  the  land  and  not  the  proceeds  derived  from  the  sale 
thereof  by  an  heir  which  the  statute  authorizes  an  admin- 
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istrator  to  convert  into  assets  for  the  purpose  of  pay- 

5.  ing  debts  of  a  decedent.    As  we  have  seen,  Mrs.  Carr 
took  the  title  to  the  land,  and  for  aught  that  appears 

took  possession  of  the  same  and  had  the  benefit  of  its  use. 
True,  the  land  was  chargeable  with  the  payment  of 

6.  the  debts  of  appellant's  decedent,  but  the  fact  that 
it  was  sold  by  Mrs.  Carr  to  a  third  party  made  it 

none  the  less  liable  to  be  taken  by  the  administrator  for  that 
purx)08e.  The  purchaser  acquired  only  the  rights  of  the 
heir,  and  was  ''bound  to  know  that  until  the  estate  is  finally 
settled  the  sale  of  the  real  estate  may  become  necessary  for 
the  payment  of  debts."  Moore  v.  Moore,  supra.  The  sale 
of  the  land  by  Mrs.  Carr  cannot  be  regarded  as  anything 
more  than  a  sale  of  her  interest  or  equity  therein.  The 
right  of  the  administrator  was  in  noway  abridged,  nor  is 
it  shown  that  the  administrator  in  any  manner  thereby  suf- 
fered any  injury  or  damage  whatever.  Therefore,  as  to 
such  administrator,  we  cannot  say,  under  the  pleaded  facts, 
that  the  Carr  sale  was  unlawful  or  that  her  possession  of 
the  proceeds  received  from  such  sale  is  wrongful. 

The  principle  underlying  appellant's  argument  applies  to 

persons  characterized  by  our  statute   (§2413  Burns  1901, 

§2258  R.  S.  1881),  as  intermeddlers,  and  is  not  ap- 

7.  plicable  to  the  case  at  bar,  for  the  reason  that  Mrs. 
Carr's  alleged  liability  grows  out  of  the  exercise  of  a 

legal  right,  while  the  principle  for  which  appellant  con- 
tends is  effective  to  create  liability  against  persons  **who 
shall  unlawfully  intermeddle  with  any  of  the  property  of 
a  decedent."  §2413,  supra.  The  demurrer  of  appellee  Carr 
was  properly  sustained. 

By   proper  garnishee   proceedings   in   the   court   below 

api)ellee  the  National  Fowler  Bank  was  made  a  garnishee 

defendant.    It  filed  a  demurrer  to   the  complaint 

8.  for  want  of  facts.     This   demurrer  was  also  sus- 
tained to  the  first  paragraph,    and    this    ruling    is 

assigned    as    error.      The    purpose    of    a    garnishee    nro- 
VoL.  40—9 
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ceeding  is  to  furnish  a  process  for  the  collection  of 
the  judgment  rendered  in  the  main  action.  It  is  a 
mere  incident  to  that  action  and  depends  upon  it.  Rob- 
bins  V.  Alley  (1872),  38  Ind.  553.  Without  a  valid  judg- 
ment against  the  principal  defendant,  the  garnishee  proceed- 
ings based  thereon  must  fall.  Matheney  v.  Earl  (1881),  75 
Ind.  531;  Debs  v.  Dalton  (1893),  7  Ind.  App.  84;  Pick  v. 
Mutual  Life  Ins.  Co.  (1900),  94  111.  App.  483;  Hauptman  & 
Co.  V.  Whittle  (1900),  85  Mo.  App.  188;  Drake,  Attachment 
(7th  ed.),  §460.  In  the  case  at  bar  Mrs.  Carr  is  the  prin- 
cipal defendant,  and,  as  judgment  on  demurrer  was  ren- 
dered in  her  favor,  the  element  essential  to  sustain  a  valid 
judgment  against  the  bank  as  garnishee  is  wanting.  This 
being  true,  it  follows  that  the  ruling  on  the  bank's  demurrer 
is  harmless. 
Judgment  affirmed. 


Anderson  v.  City  of  Huntington. 

[No.  5,821.     Filed  May  14,  1907.] 

1.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  oral  evidence,    p.  132. 

2.  Highways. — Width. — Vse. — ^The  boundaries  of  a  highway  laid 
out  without  any  established  width  are  determined  by  the  limits  of 
the  way  actually  used.    p.  133. 

3.  Boundaries. — Fences. —  Ancient  Tradition. — Fence  lines  indicat- 
ing boundaries  will  prevail  over  tradition  as  to  where  such  boun- 
daries were  intended  to  be.    p.  133. 

4.  Highways.  —  Boundaries.  —  Encroachment.  —  Acquiescence. — 
Where  a  fence  has  from  time  immemorial  marked  the  boundary 
line  of  a  highway,  the  public  cannot,  because  of  long  acquiescence 
and  presumptive  abandonment,  go  t>eyond  such  fence  and  assert 
another  as  the  true  boundary  line  of  the  highway,    p.  133. 

5.  Evidence. — Understanding  of  Width  of  Highway, — Evidence  of 
the  witness's  understanding  of  tlie  width  of  a  highway  laid  out 
before  his  birth  is  incompetent,  where  fences  had  marked  the 
boundaries  of  such  highway  from  time  immemorial,  and  where 
such  highway  was  not  established  with  any  definite  width,   p.  135. 

From  Huntington  Circuit  Court;  J.  B.  Kenner,  Special 
Judge. 
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Action  by  Margery  R.  Anderson  against  the  city  of  Hun- 
tington. From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed, 

M,  L.  Spencer  and  W,  A,  Branyan,  for  appellant. 
Fred  H.  Bowers  and  MUo  Feightner,  for  appellee. 

Hadley,  J. — ^This  was  an  action  by  appellant  against  ap- 
pellee to  recover  damages  for  appropriation  of  appellant's 
real  estate  to  be  used  as  a  public  street  of  said  city.  The 
evidence  discloses  that  appellant  owns  a  tract  of  land  in 
the  city  of  Huntington,  fronting  on  a  road  known  as  the 
Groshen  road  until  the  corporate  limits  of  the  city  were  ex- 
tended to  include  appellant's  property,  when  said  Goshen 
road  became  and  was  known  as  Jefferson  street.  The  Goshen 
road  was  surveyed  under  an  act  of  the  General  Assembly  of 
the  State  of  Indiana  of  1834  (Acts  1834,  p.  308),  which  au- 
thorized the  surveying  and  laying  out  of  a  road  from  Ft. 
Recovery,  in  Ohio,  down  the  Wabash  river,  to  Huntington, 
and  from  Huntington  to  Goshen  the  road  was  surveyed  and 
laid  out  in  1837.  The  width  of  said  road  was  never  defined 
nor  established  by  any  proper  authority,  and  no  record  of 
said  width  was  ever  made,  although  the  line  of  the  road  was 
recorded.  The  evidence  discloses  a  sort  of  legend  that  the 
road  was  sixty  feet  wide,  but  the  evidence  shows  that  at  no 
place  outside  of  the  town  of  Huntington  was  said  road 
sixty  feet  wide,  in  some  places  being  as  narrow  as  thirty- 
eight  and  one-half  feet,  and  ranging  from  that  to  fifty-seven 
and  one-half  feet.  Appellant  moved  on  the  lot  in  question  in 
1863,  and  continuously  resided  thereon  until  the  filing  of 
this  action.  There  was  a  fence  along  the  front  of  said  lot, 
which  fence  was  thirty  feet  east  of  the  west  line  of  appellant's 
tract,  as  shown  by  her  deed.  This  fence  was  parallel  with 
the  said  tract  line  and  the  Goshen  road,  forming  the  eastern 
boundary  of  said  road,  and  was  in  line  with  the  other  fences 
above  and  below  it,  when  appellant  moved  there.  It  was 
maintained  continuously  in  the  same  place  until  it  was  torn 
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down  in  1895  or  1896.  When  the  fence  was  removed,  some 
of  the  posts  were  left  standing,  and  appellant  continued  to 
use  the  whole  of  said  lot  within  the  line  of  said  fence  as  a 
lawn,  having  trees  and  shrubbery  thereon. 

The  appellee  passed  a  proper  order  for  the  improvement 
of  Jeflferson  street  along  appellant's  said  lot.  The  city  en- 
gineer surveyed  said  street  and  established  it  at  the  regular 
width  of  sixty  feet,  and,  in  doing  so,  ran  the  east  line  of 
said  street  from  sevfen  to  ten  feet  east  of  the  line  of  said 
fence,  and,  under  the  direction  of  the  city,  a  sidewalk  was 
put  down  along  said  line  so  established,  the  sidewalk  being 
wholly  within  the  line  of  said  old  fence.  In  constructing 
the  sidewalk,  a  large  tree,  which  had  been  planted  by  appel- 
lant's  husband  in  1867,  and  which  stood  inside  of  said  fence 
line  and  in  the  line  of  said  sidewalk,  was  removed.  This 
tree  was  large  and  furnished  shade  and  protection  to  the 
home  of  appellant.  Appellee  did  not  condemn  any  of  said 
property  so  taken,  nor  did  it  offer  to  pay  any  damages  nor 
make  any  compensation  for  said  invasion.  There  was  no 
evidence  introduced  by  anyone  that  any  portion  of  the  land 
within  said  fence  of  appellant  had  ever  been  used  by  the 
public ;  but  all  the  evidence  was  to  the  effect  that  the  public 
had  been  excluded  from  all  of  that  portion  of  the  land  so 
taken  that  lay  within  said  fence  line  of  appellant,  which 
fence  had  been  maintained  at  that  particular  place  as  far 
back  as  anyone  could  remember,  until  removed  as  hereto- 
fore stated.  The  court  made  a  special  finding  of  facts  and 
stated  conclusions  of  law  thereon  against  appellant.  Ap- 
pellant moved  for  a  new  trial,  which  motion  was  overruled 
and  judgment  was  rendered  against  appellant  according  to 
the  conclusions  of  law. 

The  rulings  of  the  court  in  its  conclusions  of  law  and  in 

overruling  appellant's  motion  for  a  new  trial  are  assigned 

as  error.     The  motion  for  a  new  trial  brings  into 

1.  question  the  sufficiency  of  the  evidence  to  sustain  the 
finding.    This  court  will  not  weigh  the  evidence  in  a 
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case  of  this  character.  It  is  only  when  there  is  an  entire 
kck  of  evidence  that  this  court. will  reverse  a  cause  of  this 
kind  for  insufficiency  of  evidence. 

That  the  Huntington  and  Groshen  road  is  a  public  high- 
way, and  was  a  public  highway  in  front  of  appellant's 
property  prior  to  the  action  of  the  city  of  Hunting- 

2.  ton  in  establishing  Jefferson  street  thereon,  cannot 
be  controverted.    But  its  width  and  boundaries  never 

having  been  established  and  determined  by  any  competent 
authority,  or  recorded  in  any  proper  record,  these  boundaries 
must  be  determined  by  the  use  by  the  public.  The  way  can- 
not be  greater  than  the  use.  Where  the  boundary  lines  of 
a  road  never  have  been  established  by  any  competent  author- 
ity, but  the  right  of  the  public  to  travel  over  such  road  has 
been  established  by  continuous  usage,  the  width  of  such  road 
is  determined  by  the  width  of  such  use.  McCreery  v,  Fallis 
(1904),  162  Ind.  255;  Hart  v.  Trustees,  etc.  (1860),  15  Ind. 
226;  Board,  etc,  v.  Huff  (1883),  91  Ind.  333;  Epler  v. 
Niman  (1854),  5  Ind.  459;  Elliott,  Roads  and  Ste.  (2d  ed.), 
§§376-386. 

And  immemorial  fence  lines  of  adjoining  property  owners 

will  overcome  any  legendary  opinions  as  to  where  the  lines 

were  primarily  intended  to  be.    The  evidence  shows 

3.  that  a  short  distance  from  the  township  line  in  said 
county  this  road  is  only  thirty-eight  and  one-half  feet 

wide.    If  the  fence  lines  at  this  point  have  been  maintained 
as  they  now  are  so  long  that  **the  mind  of  man  run- 

4.  neth  not  to  the  contrary,"  we  take  it  no  one  would 
contend  that  the  county  commissioncFS  could  declare 

that  said  road  was  sixty  feet  wide  at  such  place,  and  appro- 
priate srufficient  land  from  the  adjoining  property  owners  to 
make  such  road  sixty  feet  wide,  without  any  legal  proceed- 
ings or  process.  This  illustration  illuminates  the  situation 
in  front  of  appellant's  lot.  As  far  back  as  anyone  could  re- 
member, the  east  line  of  said  road,  as  used  by  the  public, 
had  been  defined  by  the  fence  along  the  west  side  of  appel- 
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lant's  lot.  No  one  constituting  the  public  had  ever  con- 
tested the  right  of  appellant  or  appellant's  grantors  so  to 
maintain  said  fence.  The  fence  was  in  line  with  other 
fences  on  either  side  of  said  lot.  If  the  east  line  of  said  road 
had  been  originally  established  where  it  is  now  sought  to 
place  it,  but  for  all  the  years  since  1837  it  had  been  within 
the  line  of  appellant's  fence,  as  it  was  in  this  case,  the  public 
would  have  been  precluded  from  now  claiming  the  strip 
within  said  fence,  for  the  reason  that  it  would  be  presumed 
that  by  its  long  acquiescence  it  had  abandoned  so  much  of 
said  highway.  Board,  etc.,  v.  Huff,  supra;  Hamilton  v. 
State  (1886),  106  Ind,  361.  In  the  case  last  cited  the  court 
say:  ^'In  such  a  case  as  we  have  assumed,  a  presumption  of 
abandonment  will  be  indulged,  and  when  to  disturb  long- 
established  lines  would  involve  criminal  consequences  or 
work  serious  injury  to  valuable  improvements  made  in  good 
faith,  such  presumption  will  be  conclusive."  In  the  case 
before  us,  there  was  not  a  particle  of  evidence  to  show  that 
the  strip  of  ground  appropriated  by  appellee  that  lay  inside 
of  the  fence  line  of  appellant  was  ever  used  by  the  public. 
On  the  contrary,  the  uncontradicted  evidence  clearly  shov^ 
that  the  public  never  had  used,  but  always  had  been  ex- 
cluded from,  all  that  portion  of  appellant's  lot  that  lay  east 
of  the  fence  forming  the  eastern  boundary  of  the  Goshen 
road.  It  is  true  that,  as  a  rule,  occupancy  of  a  street  or 
road  that  has  once  been  established  by  dedication,  prescrip- 
tion, or  proper  legal  proceedings  will  not  invest  the  occu- 
pant with  title,  or  divest  the  public  of  its  rights  in  the  way, 
although,  as  is  shown  in  iAe  case  of  Hamilton  v.  State, 
supra,  under  certain  special  circumstances,  the  public  may 
be  estopped  from  asserting  these  rights.  But  in  the  case 
before  us  there  is  no  question  of  the  occupancy  of  an  estab- 
lished way. 

The  Goshen  road,  as  established  by  the  use  of  the  public — 
and  this  is  the  only  way  it  has  ever  been  established — was 
wholly  without  the  fence  line  of  appellant.    What  lay  east 
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of  that  line  belonged  to  appellant,  and  the  public  never  had 
and  never  acquired  any  interest  in  it  until  appellee  sum- 
marily wrested  it  from  her,  laid  its  sidewalk,  and  invited 
the  public  to  enter.  By  item  two  of  the  special  findings,  the 
court  finds  that  appellant's  said  fence  was  located  at  the 
time,  and  at  the  distance  from  the  west  line  of  appellant's 
tract,  and  was  maintained,  as  above  stated,  and  adds:  '^But 
said  fence  was  within  the  sixty  feet  known  as  the  Qoshen 
road."  Item  five  finds  that  said  road  was  laid  out  in  1837: 
that  the  recorded  survey  does  not  give  its  width,  **but,  as 
a  matter  of  fact,  it  was  actually  laid  out,  where  the  same 
I>asse8  through  Huntington  county,  to  the  width  of  sixty 
feet,  and  that  the  public  accepted  and  used  said  highway 
as  thus  laid  out."  There  is  no  evidence  to  support  these 
findings.  There  is  no  evidence  that  the  eastern -boundary 
was  ever  any  other  than  appellant's  fence  line. 

Witnesses  were  permitted  to  testify  to  their  understand- 
ing or  supposition  as  to  how  wide  the  Goshen  road  was,  all 
over  the  objections  of  appellant.    This  evidence  was 

5.  incompetent,  under  the  circumstances  of  this  case. 
The  question  was  not  how  wide  the  Goshen  road  was 
intended  or  supposed  to  be,  but  had  the  public  ever  acquired 
by  dedication,  prescription,  or  legal  proceedings  a  right  to 
use  the  strip  of  appellant's  ground  in  question  as  a  public 
way.  Under  certain  conditions,  ancient  lines  or  locations 
may  be  established  by  reputation;  but  evidence  that  this 
road  was  supposed  to  be  sixty  feet  wide,  when  the  fences 
forming  its  boundary  as  far  back  as  anyone  can  remember 
show  it  was  much  less  than  that,  can  hardly  be  said  to  have 
any  pertinency  to  the  issue  in  this  case. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 
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United  States  Fidelity  &  Guaranty  Company 
V.  State,  ex  rel.  Smith,  Guardian,  et  al. 

[No.  6,023.    Filed  May  14,  1907.] 

1.  Pleadinq. — Complaint. — Ouardian  and  Ward, — Principal  and 
Surety. — Converaioti. — Demand. — ^The  allegation  in  a  complaint  by 
a  guardian  against  his  predecessor  and  such  predecessor's  surely 
that  such  predecessor  converted  to  his  own  use,  his  ward's  mon^, 
renders  unnecessary  an  allegation  of  a  demand  upon  such  prede- 
cessor or  such  surety,    p.  137. 

2.  Same. — Complaint. — Amendments. — Guardian  and  Ward. — Con- 
version.— Due  and  Unpaid, — A  complaint  by  a  guardian  against 
his  predecessor  and  such  predecessor's  surety  alleging  that  the 
predecessor  converted  to  his  own  use  the  ward's  money,  but  falling 
to  allege  that  such  amount  remains  due  and  unpaid,  is  not  bad 
on  appeal,  since  the  complaint  might  have  been  amended  after 
trial  and  before  Judgment,  and  will  be  considered  amended  on 
appeal,    p.  137. 

3.  OuABDiAir  AND  Wabd, — ConvcrsioH. — Principal  and  Surety. — ^A 
guardian  and  his  surety  are  liable  for  the  conversion  of  the  ward's 
money,  though  such  guardian  and  his  predecessor,  who  was  his 
partner,  had  used  such  money  in  their  business,  and  where,  upon 
the  death  of  such  predecessor,  such  guardian,  upon  his  appoint- 
ment, assumed,  as  a  part  payment  of  the  purchase  price  of  the 
partnership  property,  the  payment  of  such  ward's  money,  it  l)eing 
shown  that  such  guardian  had  the  money  with  which  to  pay,  but 
did  not  actually  separate  it  from  his  own.    p.  138. 

4.  Pabtnebship. — JndMdual  Liahility. — Partners  are  individually 
liable  for  the  whole  of  the  partnership  debts,    p.  139. 

From  Vanderburgh  Circuit  Court ;  Louis  0.  Bosch,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Samuel 
Smith,  as  guardian  of  Henry  Meyerhoflf,  Jr.,  against  the 
United  States  Fidelity  and  Guaranty  Company  and  another. 
From  a  judgment  for  plaintiff,  defendant  company  appeals. 
Affirmed. 

Oeorge  A.  Cunningham,  for  appellant. 
Elmer  Q.  Lockyear,  for  appellee  State,  ex  rel. 

Rabb,  J. — This  was  an  action  on  a  guardian's  bond,  and 
the  alleged  errors  relied  on  for  a  reversal  of  the  judgment 
in  favor  of  the  plaintiff  against  the  surety  on  the  guardian's 
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bond  are  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  action  of  the  court 
below  in  overruling  appellant's  motion  for  a  neW  trial.  The 
complaint  avers  the  due  appointment  of  the  appellee 
William  Britz  as  guardian  of  Henry  Meyerhoff,  Jr.,  the  rela- 
tor's ward,  the  due  execution  by  said  William  Britz  of  his 
bond  as  such  guardian,  in  the  penalty  of  $1,600,  with  thfj 
appellant  as  surety  thereon,  and  the  receipt  by  Britz  as 
such  guardian  of  the  sum  of  $718.35  of  his  ward's  funds?, 
which  it  is  averred  in  the  complaint  said  guardian  mingled 
with  his  own  funds,  used  in  his  business,  and  converted  to 
his  own  use,  and  that  he  was  thereafter  removed  from  his 
trust.  There  is  no  allegation  in  the  complaint  of  a  demand 
made  upon  Britz  or  his  surety  for  payment,  and  no  aver- 
ment in  the  complaint  that  the  sum  due  from  the  guardian 
was  unpaid.  No  demurrer  was  filed  to  the  complaint,  and 
the  question  of  its  sufficiency  is  raised  for  the  first  time  in 
this  court. 

The  complaint  is  clearly  sufficient  to  withstand  an  attack 

here.     The  averment  that  the  guardian  had  converted  the 

ward's  funds  to  his  own  use  rendered  the  demand  un- 

1.  necessary.  Shook  v.  State,  ex  rel  (1876),  53  Ind.  403 ; 
Higgins  v.  State,  ex  rel  (1882),  87  Ind.  282;  Buch- 
anan V.  State,  ex  rel  (1886),  106  Ind.  251. 

It  is  insisted  that  the  failure  of  the  complaint  to  con- 

tain   a  formal   averment   that  the   amount   due   remained 

unpaid,  rendered  the  complaint  insufficient.    This  was 

2.  a  formal  averment  not  necessary  to  be  proved  by  the 
plaintiff  upon  the  trial,  and  in  respect  to  which  the 

complaint  might  have  been  amended  after  the  trial  and  be- 
fore judgment,  and  it  will  be  considered  as  amended  in  this 
court.  The  lack  of  this  averment  in  the  complaint  is  not  a  re- 
versible error.  Buchanan  v.  State,  ex  rel.,  supra;  Evansville, 
etc.,  R,  Co.  V.  Maddux  (1893),  134  Ind.  571;  Louisville,  etc., 
R.  Co.  V.  Steele  (1893),  6  Ind.  App.  183;  Simons  v.  Busby 
(1889),  119  Ind.  13. 
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The  only  reason  assigned  for  a  new  trial,  that  is  urged 
here,  is  that  the  court  erred  in  the  assessment  of  damages. 

It  is  claimed  that  $452  of  the  sum  assessed  by 
3.    the  court  as  damages    is    not    properly    chargeable 

against  the  surety,  for  the  reason  that  it  consisted  of 
moneys  that  belonged  to  the  ward's  estate  while  in  the  hands 
of  a  former  guardian,  and  which  the  former  guardian  con- 
verted to  his  own  use,  and  which  the  guardian  for  whom 
appellant  stood  surety  never  received.  It  is  shown  by  the 
evidence  that  prior  to  the  appointment  of  William  Britz  as 
guardian  of  said  Meyerhoflf,  Jr.,  his  brother,  Charles  Britz, 
had  been  acting  as  such  guardian,  and  that  Charles  Britz 
and  William  Britz  were  at  the  time  engaged  as  copartners 
in  the  mercantile  business ;  that  Charles  Britz  used  the  funds 
of  his  ward  in  the  business  of  the  firm ;  that  Charles  Britz 
died  sometime  before  the  appointment  of  the  appellant, 
William  Britz,  as  guardian;  that  shortly  before  his  death 
Charles  Britz  sold  his  interest  in  the  partnership  business 
to  said  William  Britz,  and  that  William  Britz  assumed  to 
pay  the  money  due  from  Charles  Britz  to  his  ward  as  a 
part  of  the  purchase  price  of  the  partnership  business ;  that 
thereafter  William  Britz  was  appointed  guardian  of  said 
Myerhoflf,  and  executed  his  bond  with  the  appellant  as  surety 
thereon,  and  charged  himself  with  the  sum  of  $452.59,  being 
the  amount  due  from  the  former  guardian  to  the  estate  of 
his  ward,  and  which  he  had  assumed  to  pay  as  aforesaid, 
but  that  he  never  actually  separated  the  money  thus  due  the 
ward  from  his  own  funds,  and  continued  to  keep  and  use 
the  same  in  his  private  business.  It  is  earnestly  insisted 
that  this  state  of  facts  fails  to  show  a  conversion  of  the 
ward's  funds  by  the  guardian.  There  is  no  merit  in  this 
contention.  Where  one  is  appointed  guardian  of  a  minor's 
estate,  who  at  the  time  of  assuming  the  trust  is  personally 
indebted  to  the  same,  it  at  once  becomes  his  duty  to  pay  the 
debt  owing  by  him  to  the  estate  of  the  ward,  to  separate  the 
amount  of  it  from  his  own  funds,  and  invest  it  for  the  use 
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arid  benefit  of  the  ward.  It  becomes  chargeable  to  him  at 
once  as  that  much  cash,  and  his  failure  so  to  invest  it  is 
equivalent  to  a  conversion  of  that  amount  of  the  ward's 
funds  to  his  own  use;  and  if  he  were  not  insolvent  at  the 
time  of  the  appointment,  the  surety  on  his  bond  will  become 
liable  for  the  amount.  State,  ex  rel,,  v.  Gregory  (1889),  119 
Ind.  503;  Blaclc  v.  Kaiser  (1891),  91  Ky.  422,  16  S.  W.  89; 
Sargent  v.  Wallis  (1887),  67  Tex.  483,  3  S.  W.  721;  Jay  v. 
Martin  (1873),  49  Ala.  192;  Johnson  v.  Hicks  (1895),  97 
Ky.  116,  30  S.  W.  3;  Mattoon  v.  Cowing  (1859),  13  Gray 
387;  McGill  V.  O'Connell  (1880),  33  N.  J.  Eq.  256;  Martin 
V.  Davis  (1891),  80  Wis.  376,  50  N.  W.  171. 

Before  the  purchase  by  William  Britz  of  his  brother's  in- 
terest in  the  partnership,  he  was  liable  to  the  estate  of  this 
ward  for  the  amount  of  the  ward's  funds  invested  in 

4.  the  partnership  business.  Both  partners  were  indi- 
vidually liable  for  all  the  debts  of  the  firm,  and  Wil- 
liam's assumption  of  this  debt  on  his  purchase  of  the  busi- 
ness only  made  the  debt  the  more  binding  upon  him.  On  his 
assuming  the  trust  he  at  once  became  chargeable  with  it  as 
cash.  The  evidence  clearly  showing  that  he  continued  to  use 
the  money  in  his  own  business,  was  sufficient  proof  of  a  con- 
version of  the  funds,  and  rendered  him  and  his  surety  liable 
on  his  bond  for  the  entire  amount,  and  for  all  the  penalties 
prescribed  by  the  law. 

The  judgment  of  the  court  below  is  affirmed. 


KiNNiCK  V.  Coy  et  al. 

[Xos.  6,408,  6,409.    Filed  May  1,  1907.    Opinion  ordered  certified 
down  May  14,  1907.] 

1.  Decedents'  Estates. — Executors  and  Administrators, — Appoint- 
ment.— Where  no  widow,  next  of  kin,  nor  largest  creditor  resid- 
ing in  the  State,  applies  for  letters  of  administration  upon  a  de- 
cedenrs  estate,  as  provided  by  §2380  Burns  1901,  Acts  1901,  p. 
281,  the  clerk  of  the  circuit  court  Is  confined  In  making  such  ap- 
pointment to  the  residents  of  the  county,    p.  141. 

2.  Same. — Executors  and  Administrators. — Appointment. — Revoca- 
tion.—VnOer  §2398  Bums  1901,  §2243  R.  S.  1881,  the  clerk's  ap- 
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polntment  of  an  administrator  in  vacation  must  be  certified  to 
the  Judge,  wlio,  upon  cause  shown,  may  revoke  such  appointment 
and  appoint  another ;  but  such  power  cannot  be  arbitrarily  used, 
the  statute  being  mandatory,    p.  141. 

P.  GuAEDiAN  AND  Ward. — Exccutors  and  Administrators, — De- 
cedents* Estates. — A  guardian,  whose  ward,  if  of  age,  would  be  en- 
titled to  letters  of  administration  upon  a  decedents  estate,  is  en- 
titled, in  the  right  of  such  ward,  to  such  letters,    p.  142. 

4.    Same. — Executors   and   Administrators. — Decedents*   Estates. — 

.  Settlements. — A  guardian,  who  is  also  the  administrator  of  the 

estate  of  a  decedent  in  whose  estate  his  ward  Is  Interested,  cannot 

conclusively  bind  such  ward  in  his  settlement,  as  administrator, 

with  himself,  as  guardian,    p.  143. 

Prom  Jennings  Circuit  Court;  Francis  M.  Thompson, 
Judge. 

Objections  by  Margaret  W.  Coy  and  others  to  the  ap- 
pointment of  Benjamin  P.  Kinnick  as  administrator  of  the 
estate  of  Harvey  R.  Weeks,  deceased.  Prom  an  order  setting 
aside  such  appointment  and  appointing  another,  said  Ein- 
nick  appeals.    Reversed. 

Batchelor  &  Son  and  Howe  &  Batchelor,  for  appellant. 
Bernard  Korhly,  WUlard  New  and  Burt  New,  for  ap- 
peUees. 

Rabb,  J. — Harvey  B.  Weeks,  a  resident  of  Jennings 
county,  died  intestate.  He  left  surviving  him  as  his  sole 
heirs  at  law  the  appellees  Margaret  W.  Coy  and  Mary  B. 
Hole,  his  daughters,  both  of  whom  are  adults  and  nonresi- 
dents of  the  State,  and  his  grandson,  William  H.  Kinnick, 
an  infant,  the  son  of  the  intestate's  deceased  daughter  and 
the  appellant,  Benjamin  P.  Kinnick,  who  resided  with  his 
father  in  Johnson  county,  in  this  State.  Within  twenty  days 
after  the  death  of  the  intestate  Benjamin  P.  Kinnick  filed 
an  application  with  the  clerk  of  the  Jennings  Circuit  Court, 
in  vacation,  for  appointment  as  administrator  of  the  estate 
of  said  intestate,  showing  in  his  application  that  he  was  a 
resident  of  Johnson  county,  and  was  the  guardian  of  said 
William  H.  Kinnick,  grandson  and  heir  of  the  intestate. 
Upon  the  application  of  the  appellant,  and  upon  his  giving 
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bond  as  required  by  law,  the  clerk  issued  letters  of  admin- 
istration to  him,  and  he  duly  qualified  as  administrator  of 
the  estate  of  said  intestate.  Upon  the  convening  of  the  Jen- 
nings Circuit  Court  the  appellees  Margaret  W.  Coy  and 
IMary  H.  Hole  appeared  in  court  and  objected  to  the  confir- 
mation of  the  letters  of  administration  thus  granted  by  the 
clerk  upon  the  estate  of  their  father,  upon  the  ground  that 
the  appellant  was  a  nonresident  of  Jennings  county.  There- 
upon the  court  refused  to  confirm  said  letters,  set  aside  the 
appointment  so  made  by  the  clerk,  revoked  the  letters 
granted  to  him,  and  appointed  the  appellee  James  H.  Green, 
a  resident  of  Jennings  county,  as  the  administrator  of  said 
estate,  to  all  of  which  appellant  excepted.  This  action  of  the 
court  presents  the  only  question  in  the  case. 

The  statute  governing  the  settlement  of  decedents'  es- 
tates (§2380  Burns  1901,  Acts  1901,  p.  281),  provides  that, 
for  the  purpose  of  appointing  and  qualifying  ex- 

1.  ecutors    and    administrators   of   decedents'   estates, 
the     clerk    shall     keep     the     court     open     during 

vacation,  and  make  such  appointments.  The  express 
terms  of  the  statute  limit  the  clerk  in  making  appoint- 
ments to  residents  of  the  county,  where  none  entitled 
by  law  to  the  administration  of  an  estate  apply  for  letters 
within  the  period  prescribed  for  that  purpose  by  the  statute. 
Letters  must,  however,  be  granted  to  those  whom  the  statute 
declares  entitled  thereto — the  widow,  the  next  of  kin,  the 
largest  creditor,  if  he  be  a  resident  of  the  State — regardless 
of  the  question  as  to  whether  they  are  residents  of  the  county 
or  not.  The  appellant's  ward,  if  of  age,  would  clearly  have 
been  entitled  to  letters  of  administration  upon  this  estate 
upon  duly  qualifying,  though  not  a  resident  of  Jennings 
county.  The  statute  also  provides  (§2398  Burns  1901, 
§2243  R.  S.  1881) ,  that,  upon  the  convening  of  court, 

2.  it  shall  approve  and  confirm  the  letters  of  administra- 
tion granted  by  the  clerk  in  vacation,  unless,  for  good 

cause  shown,  they  shall  be  revoked.    This  provision  of  the 
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statute  is  mandatory,  and  the  court  has  no  authority  arbi- 
trarily to  revoke  the  letters  granted  by  the  clerk.  Brown  v. 
King  (1851),  2  Ind.  520;  Barricklow  v.  Stewart  (1903),  31 
Ind.  App.  446;  Bowen  v.  Stewart  (1891),  128  Ind.  507.  . 

The  only  question  we  feel  it  necessary  to  determine  in  this 
case  is  whether  the  appellant  is  entitled  to  administer  upon 

this  estate  as  a  matter  of  right,  on  account  of  his 
3.    relationship  as  guardian  of  the  minor  heir.    If  he  is 

so  entitled,  then  the  fact  that  he  is  a  nonresident  of 
the  county  would  not  deprive  him  of  that  right.  If  he  is 
entitled,  as  the  representative  of  his  ward,  to  administer,  he 
would  stand  in  precisely  the  same  position  as  his  ward 
with  reference  to  the  right  to  administer,  and  this  would 
not  require  that  he  should  be  a  resident  of  the  county.  The 
statute  of  this  State  does  not  expressly  declare  that  a  guard- 
ian shall  be  entitled  to  administer  upon  the  estate  of  a 
decedent  in  right  of  his  ward.  He  is,  however,  recognized 
as  the  representative  of  his  ward.  It  is  his  duty  to  care  for 
the  ward's  estate,  and  to  look  after  the  ward's  interest  in 
every  matter  pertaining  to  his  financial  interest.  The  statute 
fixing  the  order  of  right  to  administer  upon  the  estate  of 
a  decedent  is  founded  upon  the  proposition  that  the  heirs 
and  the  creditors  are  interested  in  the  estate,  and  that  it  is 
in  one  sense  their  property  that  is  to  be  administered  upon. 
The  heirs,  after  the  debts  are  paid,  own  the  property  of  the 
intestate;  it  is  theirs.  The  creditors  own  the  property  of 
the  estate  to  the  extent  that  it  shall  be  used  to  pay  the 
debts,  and  this  is  the  reason  of  the  statute's  giving  to  those 
persons  a  preference  in  the  administration.  It  is  the  rule  at 
common  law  that  the  trustee  or  guardian  of  an  infant  or 
non  compos,  who  would  otherwise  be  entitled  to  administer 
upon  an  estate,  was  entitled  to  administer  in  the  right  of  his 
ward  or  cestui  que  tru^t,  and  in  every  case  in  which  the 
question  has  arisen  it  is  uniformly  held  that  the  guardian  of 
an  infant,  who,  if  of  age,  would  be  entitled  to  administer 
upon  an  estate,  is  entitled  as  of  right  to  such  administration. 
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The  question  has  never  heretofore  arisen  in  this  State,  but 
we  feel  impelled  to  hold,  in  unison  with  the  current  of  au- 
thorities upon  the  question,  that  in  this  State,  the  guardian 
of  an  infant  who,  if  of  age,  would  be  entitled  to  administer, 
is  in  right  of  his  ward  entitled  to  letters  of  administration 
in  preference  to  strangers ;  and  that  he  stands,  so  far  as  the 
question  of  his  right  to  administer  upon  the  estate  is  con- 
cerned, in  the  shoes  of  his  ward,  and  to  that  extent  repre- 
sents his  ward.  This  holding  is  in  line  with  the  following 
authorities:  Howry  v.  Latham  (1892),  17  R.  I.  480,  23  Atl. 
13;  Boyd  V.  Cloud  (1905),  5  Pennewill  (Del.)  479,  62  Atl. 
294;  Woodruff  y.  Snoover  (1900),  (N.  J.),  45  Atl.  980; 
Langan  v.  Bowman  (1849),  20  Miss.  715. 

We  are  cited,  in  behalf  of  appellees,  to  the  case  of  State, 
ex  reL,  v.  Burkam  (1899),  23  Ind.  App.  271,  as  an  authority 
against  the  appellant's  right,  as  the  representative  of 
4.  his  ward,  to  administer  upon  the  estate.  The  proposi- 
tion in  that  case  was  whether  the  administrator  of  an 
estate,  who  was  also  the  guardian  of  the  minor  heir,  could 
bind  his  ward  by  a  settlement  with  himself,  and  the  court 
very  properly  held  that  he  could  not  do  so ;  that,  in  making 
a  settlement  as  with  himself  as  administrator,  he  could  not 
bind  his  ward,  and  that  in  such  settlement  he  would  not  rep- 
resent his  ward.  We  think  this  is  undoubtedly  true,  but  it 
does  not  follow  that  because  in  settlement  with  himself  as 
administrator,  or  with  himself  as  guardian,  he  would  not 
bind  his  ward,  that  in  a  contest  with  some  third  person, 
where  the  interest  of  his  ward  was  involved,  he  might  not 
represent  his  ward.  Here  the  question  is :  Is  the  appellant, 
as  the  representative  of  his  ward,  entitled  to  the  administra- 
tion of  this  estate  as  between  himself  and  those  who  have 
no  interest  in  the  property  to  be  administered?  We  think, 
under  the  authorities  cited,  that  this  question  must  be  de- 
cided in  favor  of  the  guardian,  and  that  as  between  him- 
self and  those  who  are  not  heirs  or  creditors  of  the  estate, 
and  who  represent  no  one  who  has  an  interest  in  the  estate, 
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he  is  entitled  to  a  preference  in  the  right  of  his  ward,  and 
that  he  is  entitled  to  the  preference  as  a  matter  of  right, 
and,  such  being  the  case,  the  court  would  have  no  power  or 
authority  to  set  aside  his  appointment  because  he  was  not 
a  resident  of  Jennings  county.  We  do  not  wish  to  be  under- 
stood as  holding  that  the  court  might  not,  upon  its  own 
motion,  or  the  motion  of  any  one  interested  in  the  estate, 
set  aside  and  annul  the  appointment,  made  by  the  clerk  in 
vacation,  of  one  who  had  no  legal  right  to  administer  upon 
the  estate  and  who  was  a  nonresident  of  the  county. 

Cause  reversed,  with  instructions  to  the  court  below  to 
annul  the  letters  of  administration  granted  to  appellee  Green 
and  confirm  the  letters  of  administration  granted  to  the 
appellant. 


Cincinnati  Seating  Company  v.  Neiby. 

[No.  6.015.    Filed  May  15,  1907.] 

1.  Appeal. — Bills  of  Exceptions. — Omission  of  Evidence, — ^Where 
the  evidence  shows  that  models  were  used  at  the  trial  below  and 
that  the  references  thereto  are  not  intelligible  without  them,  their 
omission  from  the  bill  is  an  affirmative  showing  that  the  evidence 
is  not  all  In  the  record,    p.  145. 

2.  Same. — Bills  of  Exceptions, — Omissions, — Effect, — Where  the 
evidence  omitted  from  a  bill  of  exceptions  is  not  necessary  to  the 
consideration  of  the  questions  presented  on  appeal,  such  omission 
does  not  prevent  the  consideration  of  such  questions,    p.  146. 

3.  Master  and  Servant. — Factory  Act, — Dangei'ous  Machinery, — 
Guards, — Where  a  skilled  servant  was  provided  with  proper 
guards  for  the  machine  with  which  he  was  working,  but  he  volun- 
tarily removed  them  and  used  the  machine  without  them,  refus- 
ing to  replace  them,  he  cannot  recover  for  injuries  received  be- 
cause of  his  employer's  failure  to  guard  such  machines,    p.  146. 

From  Daviess  Circuit  Court;  H,  Q,  Houghton,  Judge. 

Action  by  James  L.  Neiry  against  the  Cincinnati  Seating 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 
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Hastings,  Allen  &  Hastings,  for  appellant. 

Ogdon  &  Inman  and  Padgett  &  Padgett,  for  appellee. 

RoBY,  P.  J. — Action  by  appellee.  The  complaint  is  in  one 
paragraph,  .  It  is  founded  on  §70871  Bums  1901,  Acts  1899, 
p.  231,  §9.  The  particular  negligence  relied  upon  was  the 
failure  of  appellant  properly  to  guard  the  knives  on  a  wood- 
working machine,  known  as  a  joiner,  used  in  a  factory  oper- 
ated by  appellant.  It  is  averred  that  the  machine  could 
have  been  made  safe  by  a  proper  guard,  and  because  of  ap- 
pellant's negligence  in  that  behalf  appellee,  who  was  in  its 
employ,  was  injured  by  having  four  fingers  cut  off. 

The  only  error  assigned  is  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial,  and  the  only  ground 
for  a  new  trial  which  is  argued  is  that  the  verdict  is 

1.  not  sustained  by  suflScient  evidence.  The  verdict  was 
in  appellee's  favor  for  $500.  Appellee  makes  the 
point  that  the  bill  of  exceptions  purporting  to  contain  the 
evidence  affirmatively  shows  that  it  does  not  contain  all  of 
the  evidence  heard  in  the  case.  Three  different  forms  of 
guard  were  used  to  illustrate  the  evidence  at  the  trial.  In 
his  transcript  of  the  testimony  of  one  of  the  witnesses  fre- 
quent parenthetical  references  are  made  by  the  reporter,  of 
the  following  tenor:  ** Witness  indicating  as  he  testifies." 
"Witness  indicating."  ** Again  indicating."  ** Indicating, 
etc."  Where  much  of  the  evidence  in  the  bill  of  exceptions 
contains  reference  to  models  and  no  diagrams  or  explana- 
tions of  the  models  are  given,  which  would  render  such  refer- 
ences intelligible,  the  bill  of  exceptions  shows  affirmatively 
that  it  does  not  contain  all  of  the  evidence,  notwithstanding 
that  it  recites  that  it  does.  South  Bend,  etc.  Plow  Co.  v. 
Geidie  (1900),  24  Ind.  App.  673;  Consolidated  Stone  Co.  v. 
Summit  (1899),  152  Ind.  297;  Thome  v.  Indianapolis  Abat- 
toir Co.  (1899),  152  Ind.  317;  Westervelt  v.  National  Paper, 
etc.,  Co.  (1900),  154  Ind.  673.  "It  is  true,  there  are  expres- 
sions in  some  of  the  cases,  where  there  appears  to  have  been 

Vol.  40—10 
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an  omission  from  the  tecord  of  some  evidence,  however  in- 
significant such  omission  may  have  been,  which  seem  to  hold 
that  no  question  in  relation  to  the  evidence  or  instructions 
can  be  considered  in  such  condition   of   the   record 

2.  under  any  circumstances.    Such  statements  must  be 
limited  so  as  not  to  apply  to  cases  where  it  appears 

that  the  omitted  evidence  was  not  necessary  fairly  to  present 
the  question  or  questions  sought  to  be  raised."  American 
Fire  Ins.  Co.  v.  Sisk  (1894),  9  Ind.  App.  305,  317;  Johnson 
V.  Wiley  (1881),  74  Ind.  233;  Shorh  v.  Kimie  (1881),  80 
Ind.  500;  Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.  (1903), 
31  Ind.  App.  258;  White  v.  Cincinnati,  etc.,  Railroad  (1904), 
34  Ind.  App.  287.  The  evidence  which  appears  to  be  omitted 
does  not  in  anywise  affect  the  question  on  which  the  final  de- 
termination of  the  appeal  depends,  and  appellee's  objection 
is  therefore  not  well  taken. 

Appellee  testified  that  at  the  time  he  went  to  work  at  the 

joiner  there  was  no  guard  upon  it;  that  subsequently  the 

superintendent  furnished  him  with  C  clamps,  and  di- 

3.  rected  him  to  attach  a  board  with  said  clamps  so  as 
to  form  a  guard  to  the  knives  of  said  machine.    He 

did  this  and  used  the  machine  thus  guarded.  He  afterwards 
took  the  guard  off,  his  reason  for  doing  so  being  that  the 
boss  said  to  him:  **  'You  are  doing  nothing,  simply  nothing, 
Neiry.'  So  I  had  to  discard  this  board,  for  I  could  not  use 
it  and  get  out  the  work."  He  was  asked  the  following 
questions  and  made  the  following  answers : 

**And  you  did  take  the  guard  off  and  leave  it  off?  A. 
Yes,  sir ;  and  I  put  it  on  and  took  it  off.  And  you  took  this 
spring  off  that  you  found  on  there  ?  A.  Yes,  sir.  And  you 
had  neither  the  guard  nor  the  spring  on  it  when  you  were 
hurt?  A.  No,  sir."  He  ran  the  machine  from  three  to  six 
months,  and  was  a  skilled  workman.  Appellee  testified  to  a 
conversation  with  another  workman  as  follows:  **A.  No. 
ITe  was  always  joking  me  and  said:  'Why  don't  you  put 
that  damned  guard  on.'    What  did  you  say  to  that!    A.    I 
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said :  ' I  don't  have  to  put  that  damned  guard  on  for  you. ' ' ' 
A  similar  guard  attached  by  similar  clamps  was  used,  with- 
out apparent  diflSculty,  by  another  employe  who  operated  the 
machine  during  appellee's  temporary  absence,  but  its  use 
was  not  continued  by  appellee  upon  his  return.  A  proper 
guard  would  have  prevented  the  accident.  Appellee,  upon 
his  own  sworn  statement,  took  it  off  and  refused  to  replace  it, 
as  he  might  have  done  at  any  time.  The  absence  of  a  proper 
guard  is  afSrmatively  shown  to  have  been  caused  by  the  vol- 
untary act  of  api)ellee,  and  the  absence  thereof  cannot  fur- 
nish the  basis  for  a  recovery  against  appellant. 

The  judgment  is  therefore  reversed  and  the  cause  remand- 
ed, with  instructions  to  sustain  appellant's  motion  for  a  new 
trial  and  for  further  consistent  proceedings. 


EvANSviLLE  Electric  Railway  v.  Lerch. 

[No.  6,013.    Filed  May  16,  1907.] 

1.  SmBET  RAiutOADe.~~Alighting  of  Passengers. — Evidence. — Con- 
flict.— Where  there  was  evidence  showing  that  the  plaintiff,  a 
passenger  on  a  street  railway,  attempted  to  alight  from  the  car  Im- 
mediately after  it  stopped,  and  the  car  started,  throwing  her  to 
the  street  and  injuring  her,  a  verdict  in  her  favor  will  not  be  dis- 
turbed, though  some  witnesses  testified  that  the  car  had  stopped  a 
minute  and  a  half  before  the  plaintiff  attempted  to  alight    p.  149. 

2.  Evidence. — Lapse  of  Time. — Opinions. — Opinion  evidence  of  the 
lapse  of  time  is  uncertain  and  unreliable,    p.  149. 

3.  Trial. — Peremptory  Instructions. — ^A  peremptory  instruction 
for  defendant  should  not  be  given  where  there  is  any  evidence 
tending  to  prove  the  material  allegations  of  the  complaint,    p.  150. 

4.  Damages. — Excessive. — A  verdict  for  $300  is  not  excessive, 
where  the  plaintiff  was  thrown  from  a  street  car  injuring  her 
ankle  so  that  she  was  confined  to  her  bed  eight  or  ten  days,  and 
the  ankle  was  weakened  and  made  sore  for  a  much  longer  time. 
p.  156. 

Prom  Posey  Circuit  Court ;  0.  M.  Welborn,  Judge. 

Action  by  Minnie  Lerch  against  the  Evansville  Electric 
Railway.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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C.  A.  DeBruler,  J.  D.  Welman,  G,  B.  DeBruler  and  G. 
V.  Memies,  for  appellant. 

Edward  Durre,  Edward  A.  Lorch  and  William  Espen- 
scheid,  for  appellee. 

Rabb,  J. — The  appellant  is  a  street-car  company  operating 
street-car  lines  in  the  city  of  Evansville.  Appellee  was  a 
passenger  on  one  of  its  cars,  and  was  injured  by  a  fall  in 
alighting  from  the  car.  It  is  averred  in  the  complaint  that 
the  car  was  stopped  for  passengers  to  alight  at  her  destina- 
tion, and  while  she  was  in  the  act  of  stepping  from  the  car 
it  was  started  suddenly,  with  a  jerk  or  lurch,  throwing  her 
to  the  brick  paved  street,  and  causing  the  injuries  com- 
plained of.  There  was  a  jury  trial  in  the  court  below,  ver- 
dict in  favor  of  appellee  for  $300,  and  judgment  thereon. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
action  of  the  court  is  the  only  error  assigned  here. 

It  is  urged  as  grounds  for  a  new  trial  that  the  verdict  of 
the  jury  is  contrary  to  the  evidence,  and  that  the  court  erred 
in  refusing  to  give  appellant's  peremptory  instruction,  in 
giving  to  the  jury,  over  appellant's  objection,  instructions 
one,  three,  and  four  asked  for  by  appellee,  and  that  the 
damages  assessed  are  excessive.  There  was  no  conflict  in  the 
evidence  regarding  the  fact  that  appellee  was  a  passenger  on 
appellant's  street-car,  and  that  she  was  thrown  to  the  ground 
and  injured  while  attempting  to  alight  therefrom,  appellee's 
contention  being  that  the  car  stopped  to  let  off  passengers ; 
that  at  the  time  it  was  crowded,  and  that  she  was  encum- 
bered with  a  sleeping  child,  and  that  a  couple  of  old  people 
intervened  between  her  and  the  exit  from  the  car;  that  in 
attempting  to  leave  the  car  she  used  all  the  expedition  the 
circumstances  permitted,  and  had  arisen  from  her  seat  and 
was  in  the  act  of  alighting  when  the  car  was  started  with  a 
lurch,  throwing  her  upon  the  ground.  The  appellant  con- 
tends, and  the  testimony  of  some  of  its  witnesses  tend 
to  support  the  contention,  that  appellee  did  not  attempt  to 
get  off  the  car  until  after  it  had  started,  and  that  she  at- 
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tempted  to  leave  the  ear  while  it  was  in  motion;  that  the 
ear  remained  standing  a  minute  and  a  half  before  appellee 
arose  from  her  seat  to  get  off  the  ear,  and  that  this  length 
of  time  was  a  reasonable  length  of  time  for  passengers  to 
alight  from  the  car;  that  starting  the  car  after  giving  such 
length  of  time  was  not  negligence  on  the  part  of  the  com- 
pany's servants  operating  the  car. 

There  is  a  direct  conflict  in  the  evidence  regarding  the 

fact  as  to  whether  appellee  made  any  movement  to  get  off 

the  car  before  it  started.     She,    her   husband,    and 

1.  another  witness  stated  positively  that  she  was  at- 
tempting to  get  off  the  car  when  it  started.    One 

or  two  of  appellant's  witnesses  testified  that  she  was 
seated  when  the  car  started.  What  appellant  seems  to 
rely  on  as  uncontradicted  testimony  showing  that  appel- 
lant was  not  guilty  of  any  negligence  in  starting  the 
car,  is  that  some  of  the  witnesses,  both  for  appellant 
and  appellee,  said  that  the  car  remained  standing  a 
minute  and  a  half  before  starting,  and  it  is  argued  that 
this  was  ample  time  for  all  passengers  to  alight.  But  the 
witnesses  who  testified  that  the  car  remained  standing  that 
length  of  time  did  not  pretend  to  give  anything  more  than 
their  guess.  None  of  them  timed  the  car.  They  testified 
to  no  facts  and  circumstances  tending  to  support  the  guess 
they  made.  They  said  that  passengers  who  alighted  from 
the  car  had  reached  the  sidewalk,  and  this  is  as  much  as  they 
said  upon  the  subject  that  would  throw  any  certain  light 
upon  the  matter.     There  is  nothing  more  uncertain 

2.  or  unreliable  than  the  estimate  made  by  the  average 
man  of  the  flight  of  time  under  such  circumstances. 

A  minute  and  a  half  iis  an  exceedingly  long  time  for  a  street 
car  to  stop,  under  any  circumstances,  for  passengers  to 
alight.  A  brisk  walker  in  that  length  of  time  would  have 
gone  the  length  of  a  city  block  from  the  street-car.  The 
husband  of  the  appellee  testified  that  he  had  not  gone  an 
arm's  length  from  the  car,  and  the  appellee,  while  she  did 
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not  undertake  to  estimate  the  length  of  time  the  car  stopped, 
told  circumstantially  how  she  was  occupied  from  the  time 
the  car  stopped  until  she  fell,  and  showed,  by  her  detailed 
statement  of  what  she  did,  that  her  movements  to  get  off 
the  car  were  as  prompt  as  the  circumstances  would  permit. 
The  evidence  was  abundantly  sufficient  to  sustain  the  verdict. 
The  refusal  of  the  peremptory  instruction  was  therefore 
proper,  and  the  instructions  given  by  the  court  to 

3.  the  jury,  taken  as  a  whole,  fairly  and  correctly  stated 
the  law  of  the  case  to  the  jury. 

The  evidence  shows  that  the  appellee  suffered  a  severe  and 
painful  sprain  of  her  ankle  from  her  fall,  that  she  was  con- 
fined to  her  bed  eight  or  ten  days  from  the  effect  of 

4.  the  injury,  and  that  her  ankle  joint  was  weakened 
and  sore  for  a  much  longer  time.    A  verdict  of  $300 

damages  is  not  so  unreasonable  as  to  strike  the  mind  at  first 
blush  as  having  been  the  result  of  bias  or  prejudice  against 
the  appellant  on  the  part  of  the  jury.  We  would  not  feel 
justified  in  saying  that  it  was  in  any  sense  unreasonable. 
We  find  no  error  in  the  record. 
Judgment  of  the  court  below  is  affirmed. 


Cincinnati,  Hamilton  &  Dayton  Railway 
Company  et  al.  v.  Acrea. 

[No.  6,1(;3.    Filed  May  10,  1907.] 

1.  Appeal. — Term-Time, — Vacation, — Where  the  appellant  fails  to 
file  an  ap|)eal  bond  within  the  time  allowed  by  the  court,  the  ap- 
peal taken  constitutes  a  vacation  appeal,    p.  153. 

2.  Same. — Bonds. — Betieficiariea, — An  appeal  bond  executed  on  be- 
half of  one  only  of  several  codefendants  Inures  only  to  the  ben- 
efit of  the  one  executing  same.    p.  153. 

3.  Same. — Vacation, — Notice  to  Appellee, — Dismiasal, — Appellate 
Court  Rules, — Where  appellant  takes  a  vacation  appeal  and  fails 
for  90  days  thereafter  to  notify  appellee  of  such  appeal,  the  ap- 
pellee not  appearing,  the  appeal  will  be  dismissed  under  rule  3G 
of  the  Ai^llate  Court,  requiring  such  notice,    p.  154. 
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From  Marion  Circuit  Court  (14,357) ;  W.  W.  Thornton, 
Judge  pro  tern. 

Action  by  Katherine  D.  Acrea  against  the  Cincinnati, 
Hamilton  &  Dayton  Railway  Company  and  another.  Prom 
a  judgment  for  plaintiff,  defendants  appeal.  On  motion  to 
dismiss  appeal  as  to  Cincinnati,  Hamilton  &  Dayton  Rail- 
way Company.  Motion  sustained.  (For  decision  on  merits, 
see  —  Ind.  App.  — .) 

Elam,  Fesler  &  Elam,  for  appellant  Cincinnati,  Hamilton 
&  Dayton  Railway  Company. 

Samuel  0.  Pickens,  Owen  Pickens  and  R,  F.  Davidson,  for 
appellant  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company. 

Wymond  J.  Beckett,  for  appellee. 

CoMSTOCK,  J. — The  .appellee  appears  specially,  so  far  as 
the  appellant  Cincinnati,  Hamilton  &  Dayton  Railway  Com- 
pany is  concerned,  for  the  sole  purpose  of  filing  her  motion 
to  dismiss  the  appeal  of  said  company.  The  motion  is  based 
upon  the  following  grounds:  (1)  That  the  Appellate  Court 
has  no  jurisdiction  of  the  appellee;  (2)  that  the  ap- 
peal of  said  appellant  was  a  vacation  appeal,  and  the  ap- 
pellee has  not  received  any  legal  notice  bi  said  appeal,  and 
has  not  entered  any  appearance  in  this  cause;  (3)  said 
appellant  attempted  to  appeal  said  cause  in  term,  but  failed 
to  file  any  bond  within  the  time  allowed  by  the  court,  and 
appellee  has  received  no  notice  of  said  vacation  appeal,  as 
by  law  required;  that  said  appeal  has  been  on  the  docket 
of  this  court  more  than  ninety  days,  and  that  the  appellee 
has  not  entered  any  appearance  to  said  appeal,  and  said 
appellant  has  not  taken  any  steps  during  said  time  to  bring 
appellee  into  this  court,  and  no  notice  has  been  issued  by 
the  Cincinnati,  Hamilton  &  Dayton  Railway  Company  nor 
the  clerk  of  this  court  which  has  proved  ineffectual  from 
any  cause  as  in  violation  of  rule  thirty-six  of  this  court. 
The  record  discloses  that  the    appellee   secured    judgment 


152  APPELLATE  COURT  OF  INDIANA, 

Cincinnati,  etc.,  R.  Co.  v,  Acrea— 40  Ind.  App.  150. 

against  both  of  the  appellants  in  the  court  below  on  March 
14,  1906.  On  March  24,  1906,  the  court  overruled  the  sepa- 
rate motion  of  each  appellant  for  a  new  trial.  On  the  same 
date  the  court  overruled  the  motion  for  a  new  trial  asked 
by  the  appellant  Cincinnati,  Hamilton  &  Dayton  Railway 
Company,  and  the  court  allowed  each  of  the  parties  sixty 
days  in  which  to  file  bills  of  exceptions,  and  rendered 
judgment  on  the  verdict  for  $6,000.  On  March  28,  1906,  the 
appellants  each  prayed  aii  appeal,  which  was  granted,  and  the 
appeal  bond  fixed  at  $7,000,  and  ten  days  were  allowed  by  the 
court  for  the  filing  of  said  bond.  On  March  31,  1906,  ap- 
pellant Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  submitted  for  the  approval  of  the  court  its  bond, 
which  bond  was  by  the  court  approved.  Appellant  Cincin- 
nati, Hamilton  &  Dayton  Railway  Company  has  never  at  any 
time  filed  a  bond.  The  bond  filed  by  the  appellant  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
is  its  separate  and  several  bond  to  secure  said  judgment 
so  far  as  it  alone  is  concerned,  but  the  appellant  Cincinnati, 
Hamilton  &  Dayton  Railway  Company  does  not  join  in  the 
bond.  The  transcript  was  filed  in  this  court  May  29,  1906. 
Appellant  Cincinnati,  Hamilton  &  Dayton  Railway  Com- 
pany has  at  no  time  caused  notice  to  be  issued  by  the  clerk  of 
the  court  of  said  appeal,  and  said  clerk  has  not  issued  any 
such  notice  to  the  appellee,  and  no  such  notice  has  ever  been 
served  on  the  appellee.  The  appellee  has  not  entered  any 
appearance  as  to  the  appellant  Cincinnati,  Hamilton  &  Day- 
ton Railway  Company,  nor  in  any  way  waived  said  notice, 
either  by  appearing  in  said  cause,  or  in  filing  brief,  or  in 
any  other  way.  At  the  time  or  before  said  transcript  was 
filed  in  this  court  appellant  Cincinnati,  Hamilton  &  Dayton 
Railway  Company  did  not  serve  notice  of  said  appeal  either 
upon  the  appellee  or  upon  her  attorneys  of  record,  or  upon 
any  attorney  representing  the  appellee  at  any  time,  nor  did 
appellant  Cincinnati,  Hamilton  &  Dayton  Railway  Company 
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serve  any  notice  of  appeal  of  this  cause  upon  the  clerk  of 
the  Marion  Circuit  Court  at  any  time. 

When  an  appellant  fails  to  file  a  bond  within  the  time  al- 
lowed by  the  court,  the  appeal  will  be  considered  a  vacation 
appeal,  and  notice  must  be  given  as  provided  by  the 

1.  statute.    Michigan   Mut.    Life   Ins.  Co.   v.   Frankel 
(1898),  151  Ind.  534;  Ex  parte  Sweeney  (1892),  131 

Ind,  81;   Farwell  v.  Newman  (1897),  17  Ind.  App.  649; 
Ashley  v.  Henderson  (1904),  32  Ind.  App.  242. 

Where  an  appeal  is  taken  in  term  by  more  than  one  judg- 
ment defendant,  and  only  one  files  a  bond,  the  appeal  as  to 
one  filing  no  bond  is  a  vacation  appeal,  as  the  bond 

2.  does  not  inure  to  the  benefit  of  the  judgment  defend- 
ant not  filing  it.    Goodrich  v.  Strangland  (1900),  155 

Ind.  279.  In  the  case  last  mentioned  a  judgment  was  ren- 
dered against  a  number  of  defendants  who  were  coparties 
to  the  judgment.  Only  one  of  them  filed  a  bond  within  the 
time  allowed  by  the  court  during  the  term  the  judgment  was 
taken.  The  other  coparties  contended  that  the  filing  of  the 
bond  by  one  of  the  coparties  inured  to  the  benefit  of  all  and 
effected  a  term-time  appeal.  The  Supreme  Court  in  holding 
otherwise,  say:  '*In  answer  to  the  objection  that  all  of  the 
persons  against  whom  the  judgment  was  rendered  are  not 
joined  as  appellants,  it  is  said  by  counsel  that  this  was  a 
term-time  appeal,  and  that  the  omission  of  the  names  was 
expressly  authorized  by  the  act  of  1895  (Acts  1895,  p.  179, 
§647a  Bums  1901).  Ewbank's  Manual,  §126,  note  1.  This 
statement  is  not  borne  out  by  the  record.  Silas  Goodrich, 
one  of  the  remonstrants,  took  an  appeal  in  term,  and  filed 
an  appeal  bond  as  required  by  the  court.  But  the  condi- 
tion of  the  bond  was  that  Goodrich  would  prosecute  the  ap- 
peal, and  pay  the  judgment  and  costs  which  might  be  ren- 
dered, or  affirmed  against  him.  This  bond  did  not,  either  in 
terms  or  in  legal  effect,  inure  to  the  benefit  of  the  other 
judgment  defendants.  The  filing  of  an  appeal  bond  is  an 
essential  step  in  perfecting  a  term-time  appeal.    §650  Burns 
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1894;  McKinney  v.  Hartman  (1896),  143  Ind.  224;  Ew- 
bank's  Manual,  §9.  As  the  appellants,  other  than  Goodrich, 
filed  no  bond,  the  appeal  as  to  them  was  a  vacation  appeal." 
This  decision  seems  to  apply  very  directly  to  the  question 
before  us.     Rule  thirty-six  of  this  court  reads  as  follows: 

**  Where  a  cause  appealed  in  vacation  has  been  on  the 
3.    docket  ninety  days  or  more,  and  there  is  no  appearance 

by  the  appellee,  and  no  steps  have  been  taken  to  bring 
him  into  court ;  or  where  a  notice  has  been  issued  and  proves 
ineffectual  from  any  cause,  and  no  steps  are  taken  for  more 
than  ninety  days  after  the  issuance  of  said  ineffectual  notice 
to  bring  the  appellee  into  court,  the  clerk  shall  enter  an  order 
dismissing  the  appeal."  It  has  been  held  in  several  cases, 
under  this  rule,  that,  where  the  appellee  has  not  been  served 
with  notice  in  compliance  therewith,  the  appeal  will  be  dis- 
missed. Farwell  v.  Newman,  supra;  Doak  v.  Root,  etc.,  Co, 
(1901),  26  Ind.  App.  138;  Moore  v.  Bankers  Surety  Co. 
(1905),  34  Ind.  App.  633. 

It  is  the  claim  of  appellant  Cincinnati,  Hamilton  &  Day- 
ton Railway  Company,  in  answer  to  the  motion  to  dismiss, 
that  it  is  in  precisely  the  same  position  that  it  would  have 
occupied  if  it  had  joined  in  the  term-time  appeal.  In  other 
words,  if  there  is  a  term-time  appeal  by  one  party  to  the 
judgment,  it  is  a  term-time  appeal  as  to  all.  Other  appel- 
lants, however,  it  is  claimed,  must  assign  errors  within  one 
year  from  the  date  of  the  final  judgment,  which  has  been 
done  in  this  case  by  appellant  Cincinnati,  Hamilton  &  Day- 
ton Railway  Company,  and  inasmuch  as  it  has  filed  its  brief 
within  the  time  required  by  law  and  the  rules  of  the  court, 
it  is  not  in  default  in  any  way.  It  is  contended  too  that  the 
record  shows  a  term-time  appeal  as  to  both  defendants ;  that 
this  is  manifest  for  the  reason  that  the  judgment  is  a  joint 
judgment  of  which  the  judgment  plaintiff  can  have  but  one 
satisfaction;  that  the  obligations  of  the  appeal  bond  being 
discharged,  the  judgment  plaintiff  is  paid;  that  this  fact 
brings  the  case  within  the  act  approved  March  9,  1895  (Acts 
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1895,  p.  179,  §647a  Bums  1901) ;  that  that  statute  provides 
that  where  one  of  several  coparties,  against  whom  a  judg- 
ment has  been  rendered,  perfects  a  term-time  appeal,  all 
parties  to  the  judgment  shall  be  bound  by  the  judgment  ren- 
dered on  appeal,  to  the  same  extent  as  if  they  had  been  made 
parties  thereto.  Then  follows  this  provision:  ** After  any 
such  appeal  has  been  perfected,  any  coparty  not  joining 
therein  may,  at  any  time,  while  such  appeal  is  pending,  and 
within  one  year  from  the  date  of  the  final  judgment,  assign 
errors  for  himself  upon  the  record  and  have  all  questions, 
properly  presented,  decided  by  the  court,  and  he  shall  have 
all  the  rights  in  relation  to  such  appeal,  that  he  would  have 
had  if  he  had  joined  in  the  appeal  originally."  Smith  v. 
Wells  Mfg.  Co.  (1896),  144  Ind.  266,  and  Baltes  Land,  etc, 
Co.  V.  Sutton  (1903),  32  Ind.  App.  14,  are  cited.  In  the 
first-named  case  the  court  say  that  the  act  of  1895,  supra, 
authorizes  any  such  coparty,  while  such  appeal  is  pending, 
within  one  year  from  the  date  of  the  judgment,  to  assign 
errors  for  himself  upon  the  record,  and  have  all  the  rights 
in  relation  to  such  appeal  that  he  would  have  had  if  he  had 
joined  in  the  appeal  originally.  In  the  case  of  Baltes  Land, 
etc.,  Co.  V.  Sutton,  supra,  the  court  said,  in  referring  to 
§647a  Bums  1901,  Acts  1895,  p.  179:  **This  statute  also 
gives  any  coparty  not  joining  all  the  rights,  within  the  year, 
in  relation  to  the  appeal  that  he  would  have  had  if  he  had 
joined  in  the  appeal  originally.''  It  does  not  say  that  he 
would  not  have  been  required  to  file  his  bond  within  the 
time  allowed  by  the  court,  nor  that  if  he  had  taken  an  appeal 
after  term  he  would  not  have  been  required  to  give  the  ap- 
pellee notice  as  required  by  the  statute.  Neither  of  these 
cases  hold  that  a  term-time  appeal  can  be  effected  without 
filing  a  bond  within  the  time  allowed  by  the  court,  nor  that, 
if  taken  after  term,  notice  need  not  be  given  as  required  by 
statute. 

It  is  apparent  from  the  record  that  the  appellant  did  not 
effect  a  term-time  appeal.    It  was  therefore  incumbent  upon 
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appellant  to  give  notice  as  the  statute  provides.  The  case  of 
Asiiley  v.  Henderson,  supra,  enumerates  the  steps  which 
must  be  taken  in  order  to  perfect  a  term-time  appeal:  (1) 
An  appeal  must  be  prayed  during  the  term  at  which  the 
judgment  was  rendered,  and  must  be  granted  during  that 
term;  (2)  the  penalty  of  the  bond  must  be  fixed  and  the 
surety  named  during  the  term  at  which  the  judgment  was 
rendered;  (3)  the  bond  must  be  filed  during  that  term  and 
approved  by  the  court,  or  the  court  must,  during  that  term, 
fix  a  time  within  which  the  bond  shall  be  filed,  and  it  must 
be  filed  and  approved  by  the  court  within  the  time  desig- 
nated; (4)  the  transcript  must  be  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  within  sixty  days  after  the  filing 
of  the  bond.  The  filing  of  the  bond  within  the  time  fixed  is 
mandatory.    Farwell  v.  Newman,  supra. 

The  obligation  of  the  appeal  bond  is  good  only  for  any 
judgment  which  may  be  affirmed  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  The 
motion  to  dismiss  the  appeal  as  to  the  Cincinnati,  Hamilton 
&  Dayton  Railway  Company  is  sustained. 


Erie  Crawford  Oil  Company  v.  Meeks. 

[No.  5,808.    Filed  May  28,  1907.] 

1.  Pleading. — Complaint. — Quieting  Title. — "Oi7  and  Gas'*  Lease. — 
A  complaint  to  quiet  title  alleging  that  the  plaintiff  is  the  owner 
in  fee  simple  of  certain  property  subject  to  an  "oil  and  gas"  lease, 
is  good  on  demurrer,    p.  158. 

2.  Trial. — Questions  of  Law. — Duty  of  Courts. — Jury. — Interroga- 
tories.— Appeal. — Courts,  in  the  trial  of  civil  cases,  cannot  dele- 
gate to  the  Jury  a  pure  question  of  law,  nor  can  the  courts  take 
the  opinion  of  the  Jury  on  matters  of  law  by  the  submission  of  in- 
terrogatories;  and  if  such  interrogatories  are  submitted  the  an- 
swers will  be  disregarded  on  appeal,    p.  160. 

3.  Same. — Interrogatories  to  Jury, — Presumptions. — All  reasonable 
presumptions  are  indulged  in  favor  of  the  general  verdict  and 
against  the  answers  to  the  interrogatories  to  the  Jury.    p.  161. 

4.  Same. — Payments. — Presumptions. — Oil  and  Gas  Leases. — It  will 
be  presumed  that  payments  made  on  an  oil  and  gas  lease  were 
made  to  extinguish  some  liability  thereon,    p.  161. 
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5.  Leases. — Oil  and  Gas, — Contracts, — Consideration, — ^The  nomi- 
nal consideration  ordinarily  expressed  in  a  gas  and  oil  lease  does 
not  constitute  the  entire  consideration,  the  anticipated  profits  re- 
sulting from  the  sale  of  the  products  being  the  principal  consid- 
eration,   p.  161 

6.  Same. — Oas  and  Oil, — Construction, — Gas  and  oil  leases  are 
construed  in  view  of  the  well  known  characteristics  of  the  gas  and 
oil  business,    p.  162. 

7.  Same. — Oil  and  Gas, — Extensions  hy  Rental  Payments, — ^The 
lessee  in  an  ordinary  gas  and  oil  lease  cannot,  over  the  objections 
of  the  landowner,  I'eftise  to  develop  the  property  and,  by  payment 
of  the  rentals  provided,  retain  control  of  the  land  and  prevent  its 
development,    p.  162, 

8.  Same. — Oil  and  Gas, — Extensions  by  Payment, — Reasonable 
Time, — Question  for  Jury. — Where  a  gas  and  oil  lease  does  not 
fix  a  definite  time  in  which  the  property  shall  be  developed,  the 
lessee  has  only  a  reasonable  time  in  which  to  develop  same;  and 
what  is  a  reasonable  time  is  ordinarily  a  question  for  the  Jury, 
p.  162. 

0,  Tbial. — Verdict, — Answers  to  Interrogatories, — Presumptions, — 
Intendments, — All  presumptions  and  intendments  are  made  against 
the  answers  to  the  interrogatories  to  the  Jury  and  in  favor  of  the 
general  verdict,    p.  163. 

10.  Same. — Instructions, — Law  for  the  Court, — Facts  for  the  Jury, — 
An  instruction,  in  a  civil  case,  that  the  Jury  ''are  the  sole  Judges 
of  the  law  and  the  facts,"  is  erroneous,    p.  163. 

11.  Same. — Instru<^tions, — When  Harmless, — An  erroneous  instruc- 
tion which  does  not  mislead  the  Jury  is  harmless,    p.  164. 

12.  Same. — Instructions, — Misleading, — Oil  and  Gas  Leases, — An 
instruction  virtually  submitting  to  the  Jury  the  interpretation  of 
an  oil  and  gas  lease,  where  such  interpretation  is  doubtful  and 
material,  is  erroneous  and  misleading,    p.  164. 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Suit  by  Jacob  Meeks  against  the  Erie  Crawford  Oil  Com- 
pany, another  intervening.  From  a  decree  for  plaintiff, 
defendant  alone  appeals.    Reversed, 

Abram  Simmons,  Frank  C,  Dailey,  Oriffith  &  Ross  and 
Brownlee  &  Browne,  for  appellant. 

Engle,  Caldwell  &  Parry,  for  appellee. 

Myers,  J. — On  May  31,  1904,  appellee  instituted  this  suit 
against  appellant  in  the  Randolph  Circuit  Court  to  quiet 
his  title  to  certain  real  estate  in-  Randolph  county,  Indiana. 
The  cause  was  venued  to  the  Jay  Circuit  Court,  where  Ralph 
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H.  Clark,  upon  an  intervening  petition  by  him  filed,  was  ad- 
mitted as  a  party  defendant.  The  complaint  was  in  one 
paragraph,  answered  by  a  separate  general  denial  on  the 
part  of  appellant  and  Clark.  A  cross-complaint  by  Clark, 
answered  by  separate  denials  by  appellant  and  appellee, 
formed  the  issues.  Trial  by  jury,  which,  with  its  general 
verdict  for  appellee,  returned  answers  to  a  number  of  inter- 
rogatories submitted  by  both  appellant  and  appellee.  Judg- 
ment was  rendered  in  favor  of  appellee  and  against  Clark 
and  this  appellant.  Appellant  alone  appeals.  The  com- 
plaint avers  that  appellee  **is  the  owner  in  fee  simple  of  the 
following  described  real  estate,  situate  in  the  county  of  Ran- 
dolph, State  of  Indiana,  to  wit :  •  •  •  Subject  to  the  rights 
of  Balph  H.  Clark  in  said  premises  under  and  by  virtue  of 
a  certain  oil  and  gas  lease  executed  thereon  by  this  plaintiff 
on  February  8,  1904,  to  said  Clark,  and  now  owned  by  him. 
That  the  defendant,  Erie  Crawford  Oil  Company,  a  corpora- 
tion, claims  an  interest  therein  adverse  to  the  plaintiff's 
right,  which  claim  is  without  right  and  unfounded  and  a 
cloud  upon  plaintiff's  title."  To  this  complaint  a  demurrer 
for  want  of  facts  was  overruled.  Error  is  here  assigned  on 
that  ruling.  Also  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Both  errors 
call  in  question  the  sufficiency  of  the  complaint.  The  com- 
plaint is  attacked  on  the  grounds  (1)  that  the  precise  inter- 
est of  Clark  is  not  stated;  (2)  that  the  interest  of  appellee  is 
left  uncertain. 

(1)     It  is  averred  that  appellee  is  the  fee-simple  owner 

of  the  particularly  described  land,  subject  to  an  oil  and  gas 

lease  held  by  Clark.    The  meaning  of  the  phrase  **oil 

1.  and  gas  lease"  is  well  understood  (Burton  v.  Forest 
Oil  Co,  (1903),  204  Pa.  St.  349,  355,  54  Atl.  266) ;  by 
it  the  interest  of  Clark  in  the  subject-matter  of  the  action 
is  not  so  indefinite  and  uncertain  as  to  render  the  complaint 
insufficient  on  demurrer  for  want  of  facts,  or  when  attacked 
for  the  first  time  in  this  court.    The  interest  of  Clark  is  iu 
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the  oil  or  gas  found,  or  which  may  be  found  underlying  the 
surface  of  the  land.  Further  than  this,  appellee  is  averred 
to  have  the  best  title  known  to  the  law.  In  our  opinion,  the 
complaint  is  suflScient  to  withstand  a  demurrer. 

(2)  The  third,  fourth  and  fifth  assignments  of  error  are 
based  upon  the  action  of  the  court  in  overruling  appellant's 
motion  for  judgment  in  its  favor  on  the  answers  of  the  jury 
to  interrogatories  notwithstanding  its  general  verdict. 

The  jury  by  its  answers  to  interrogatories  propounded  by 
appellant  found  that  on  August  16,  1901,  appellee  was  the 
owner  of  the  real  estate  in  question,  and  on  that  day  exe- 
cuted to  the  Woodbury  Glass  Company  an  oil  and  gas  lease, 
whereby,  in  consideration  of  the  sum  of  $1,  acknowledged, 
it  granted  all  the  oil  and  gas  in  and  under  said  real  estate, 
together  with  the  right  to  enter  thereon  at  all  times  for  the 
purpose  of  operating  and  drilling  for  oil  or  gas,  either  or 
both,  reserving  to  himself  one-sixth  of  all  oil  produced  and 
saved  from  said  premises,  to  be  delivered  in  pipe-lines  for 
the  term  of  five  years  from  its  date,  and  as  much  longer  as 
oil  and  gas  are  produced  in  paying  quantities  or  rental  paid 
thereon.  If  gas  only  is  found,  the  second  party  agrees  to 
pay  $50  per  year  for  the  product  of  each  well  while  the  same 
is  being  sold  off  the  premises,  reserving  for  a  like  period  gas 
free  of  cost  to  heat  the  stove  and  light  the  jets  in  the  dwell- 
ing-house then  on  the  land.  In  case  no  well  is  completed  in 
years  from  date  of  lease,  then  the  grant  shall  be- 
come null  and  void,  unless  the  Woodbury  Glass  Company 
shall  pay  to  Meeks,  at  Parker  Bank,  fifty  cents  per  acre,  pay- 
able semiannually,  in  advance,  $ for  each  year  there- 
after such  completion  is  delayed.  The  lease  contains  other 
provisions  unnecessary  here  to  set  forth.  The  lease  was  duly 
acknowledged  and  recorded  in  the  recorder's  office  of  Ran- 
dolph county.  By  various  assignments  appellant  on  January 
9,  1904,  became  the  owner  of  the  interest  of  the  original 
lessee.  Rental  in  the  sum  of  $30.25  was  paid  to  Meeks  on 
September  6,  1901,  and  each  March  6  and  September  6  there- 
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after,  the  last  payment  being  on  March  6,  1903.  On  Feb- 
ruary 8,  1904,  appellee  executed  an  oil  and  gas  lease  on  the 
same  land  to  defendant  Clark,  but  he  neither  drilled  nor 
attempted  to  drill  a  well  on  the  land,  nor  did  he  pay  any  ren- 
tal for  failing  to  drill  a  well  within  the  year,  as  provided  in 
the  lease.  In  answer  to  interrogatories  propounded  by  ap- 
pellee, the  jury  found  that  the  rental  paid  on  March  6,  1903, 
was  on  the  lease  executed  August  16,  1901,  and  for  the  six 
months  ending  September  6,  1903,  and  was  the  last  payment 
made ;  that  appellant  on  May  24,  1904,  left  for  appellee  at 
the  Parker  Bank  $60.50  as  an  instalment  of  rent,  and  also 
a  receipt  to  be  signed  by  appellee  in  case  he  accepted  said 
instalment  of  rent,  in  words  and  figures  as  follows : 

**  Received  of  Erie  Crawford  Oil  Company  $60.50,  be- 
ing rental  in  full  to  September  16,  1904,  for  gas  and  oil 
lease  on  my  farm  on  121  acres." 

Other  answers  show  the  payment  of  $30.25  on  each  Sep- 
tember 6  and  March  6  for  rental  each  six  months  in  advance 
for  the  period  terminating  September  6,  1903. 

Appellant  insists  that  the  facts  thus  specially  found  by 
the  jury  are  in  irreconcilable  conflict  with  the  general  ver- 
dict.    In  support  of  this  insistence,  appellant  con- 

2.  tends  that  the  lease  being  in  writing  its  construction 
was  for  the  court,  and  not  for  the  jury.  As  a  propo- 
sition of  law,  it  is  well  settled  that  courts  cannot  delegate  to 
the  jury  a  question  which  is  wholly  within  the  province  of 
the  court,  nor  by  interrogatories  take  the  opinion  of  the  jury 
on  matters  of  law.  Louisville,  etc,  R.  Co.  v.  Pcdigo  (1886), 
108  Ind.  481,  484.  In  case  such  interrogatories  are  sub- 
mitted, the  answers  thereto  will  be  disregarded  on  appeal. 
National  Exchange  Bank  v.  Berry  (1898),  21  Ind.  App.  261 ; 
Kelley  Brewing  Co.  v.  Parnin  (1895),  13  Ind.  At)p.  588, 
594;  Lautman  v.  Miller  (1902),  158  Ind.  382. 

In  the  decision  of  the  question  now  before  us,  it  will  be 
unnecessary  to  consider  the  answers  fixing  the  date  to  which 
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the  various  payments  extended  the  lease,  or  those  in 

3.  regard  to  the  intention  of  the  parties  by  the  payment 
and  acceptance  of  rental.  As  to  the  remaining  an- 
swers, all  reasonable  presumptions  must  be  indulged  in  favor 
of  the  general  verdict  and  against  such  answers.  Union 
Traction  Co,  v.  Sullivan  (1906),  38  Ind.  App.  513,  and  cases 
cited;  Wright  v.  Chicago,  etc.,  R.  Co,  (1903),  160  Ind.  583; 
Roush  V.  Roush  (1900),  154  Ind.  562. 

Appellant  in  this  particular  contention  bases  its  argument 

wholly  on  the  lease,  construing  it  t^  mean  that  no  rental  was 

due  until  August,   1902,  the  four  payments  made 

4.  thereon  aggregating  $121.    Nothing  to  the  contrary 
appearing,  it  may  be  presumed  that  men  of  ordinary 

or  extraordinary  business  sagacity  pay  their  obligations 
when  due,  and,  assuming  that  the  business  of  appellant  was 
being  conducted  upon  business  principles  and  according  to 
the  usual  and  ordinary  business  methods,  we  may  assume 
that  the  payments  thus  made  were  on  account  of  some  liabil- 
ity then  due  growing  out  of  the  transaction  covered  by  the 
lease,  other  than  the  inference  drawn  by  appellant  from  the 
answers.  Considering  the  instrument  in  question,  denom- 
inated a  lease,  as  granting,  for  the  consideration  of 

5.  $1,  an  option  for  one  year  to  appellant  to  enter  upon, 
explore,  and  develop  the  land  for  oil  and  gas,  in  con- 
nection with  the  nature  and  migratory  habits  of  the  sub- 
stance granted,  impels  the  belief  that  a  consideration  more 
subsistent  than  that  mentioned  induced  its  execution,  and 
justifies  a  court  in  construing  the  instrument  **with  the 
fact  in  view  that  a  more  substantial  reason  or  reasons 
prompted  the  making  of  the  grant."  Oadbury  v.  Ohio,  etc.. 
Gas  Co,  (1904),  162  Ind.  9,  62  L.  R.  A.  895.  These  reasons 
appear  from  the  contract  to  be  the  benefits  and  profits  from 
oil  or  gas  to  the  landowner,  in  the  way  of  royalties  from 
the  oil,  or  well  rental  from  the  gas  found,  and  to  the  grantee 
"anticipated  profits  in  vending  the  products  of  the  wells  it 
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should  drill."    Consumers  Gas  Trust  Co.  v.  Littler  (1904), 

162  Ind.  320.    The  most  that  can  be  said  of  the  lease  is  that 

it  is  to  run  for  one  year,  and  no  more,  unless  acreage 

6.  rental  therein  fixed  is  paid  semiannually  in  advance. 
The  grantee  was  not  obligated  to  do  anything.    The 

drilling  of  a  well  or  the  pa3rment  of  rental  was  kft  to  its 
will.  The  lease  is  one  belonging  to  its  own  class  embracing 
indefinite  and  peculiar  provisions,  and  "must  be  construed 
with  reference  to  the  known  characteristics  of  the  business." 
McKnight  v.  Manufacturers  Nat.  Gas  Co.  (1892),  146  Pa.  St. 
185,  23  Atl.  164,  28  Am.  St  790;  Letter  v.  Emmons  (1898), 
20  Ind.  App.  22. 

If  appellant's  construction  of  the  lease  before  us  is  cor- 
rect, then  the  right  of  appellant  to  exclude  all  others  from 
interfering  with  the  oil  or  gas  underlying  the  surface 

7.  of  appellee's  land  would  continue  for  a  period  of  five 
years,  conditioned  only  upon  the  pajrment  of  acreage 

rental.  Such  a  construction  cannot  be  upheld.  Consumers 
Gas  Trust  Co.  v.  Littler,  supra.  In  the  case  last  cited,  the 
court  in  construing  a  lease,  in  many  respects  similar  to  the 
one  now  under  consideration,  said:  **It  is  as  obvious  as  if 
expressed  that  the  real  intention  of  the  parties  was  that  the 
gas  company  or  its  assigns  should,  with  diligence,  or  within 
a  reasonable  time,  enter  upon  the  premises  and  drill  a  well, 
and  thereby  test  the  existence  or  nonexistence  and  contin- 
uance of  the  fluids  in  paying  quantity."    The  lease 

8.  does  not  fix  a  time  when  the  grantee  shall  begin  opera- 
tions.   It  does  say  '*in  case  no  well  is  completed  in 

years  from  this  date,  then  this  grant  shall  become 

null  and  void,  unless  second  party  shall  pay  to  the  first 
party  at  Parker  Bank  fifty  cents  per  acre,"  etc.  But  the 
provision  of  the  lease  last  quoted,  as  we  have  seen,  gives  to 
the  grantee  a  reasonable  time  only  in  which  to  begin  opera- 
tions. Consumers  Gas  Trust  Co.  v.  Worth  (1904),  163  Ind. 
141.  What  would  be  a  reasonable  time  depends  upon  all 
the  facts  and  circumstances  bearing  upon  that  question,  and 
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is  usually  a  question  of  fact  and  not  one  of  law.  American 
Window  Glass  Co.  v.  Indiana,  etc..  Oil  Co.  (1906),  37  Ind. 
App.  439,  and  eases  cited.  For  aught  that  appears  from  the 
facts  admitted  to  be  properly  found  by  the  jury,  appellee  at 
the  time  of  the  execution  of  the  lease  may  have  de- 
9.  manded  of  appellant  that  it  proceed  at  once  to  de- 
velop the  land,  or  begin  the  payment  of  acreage 
rental.  The  parties  may  have  agreed  that  September  6  fol- 
lowing would  be  a  reasonable  time  under  all  the  circum- 
stances when  the  work  should  commence  or  rental  begin.  As 
against  the  answers  of  the  jury  we  may  presume  that  posses- 
sion of  the  land  was  not  taken  by  appellant  or  its  assignors 
or  any  work  done  under  the  lease.  These  assumed  facts,  the 
fact  of  four  rental  payments,  and  the  lease  taken  as  a  whole, 
with  its  indefinite  and  peculiar  provisions,  do  not  warrant  us 
in  saying  that  the  isolated  facts  found  by  the  jury  and  the 
general  verdict  are  in  such  irreconcilable  conflict  that  both 
cannot  stand.  In  American  Window  Glass  Co.  v.  Indiana, 
etc..  Oil  Co.,  supra,  the  lease  was  for  a  period  of  twelve 
years,  operations  under  it  to  commence  within  one  year,  or, 
in  Ueu  thereof,  a  fixed  amount  per  annum  to  be  paid  there- 
after. In  that  case  the  grantee  was  bound  to  proceed  with 
the  work  or  pay.  In  this  case  the  lease  does  not  obligate 
the  grantee  to  do  either,  and  is  not  therefore  controlled  by 
the  i^ase  last  cited. 

(3)    The  overruling  of  appellant's  motion  for  a  new  trial 

is  assigned  as  error.     It  is  argued  that  the  court  erred  in 

giving  and  refusing  to  give  certain  instructions.    By 

10.    instruction  two  the  court  told  the  jury  that  *  *  under  the 

law  of  this  State,  you  are  the  sole  judges  of  the  law  and 

the  facts  in  this  case,  and  also  the  credibility  to  be  given  to 

the  testimony  of  the  witnesses  who  have   testified   in   the 

cause,"  etc.    No  doubt,  as  appellee  contends,  this  instruction 

was  inadvertently  given,  but  nevertheless  it  went  to  the  jury 

with  its  full  force  and  effect.     Appellee  insists  that  this 

error  was  harmless  because  it  appears  that  on  the  merits  of 


164  APPELLATE  COURT  OP  INDIANA, 

Erie  Crawford  Oil  Co.  v.  Meelis — 40  Ind-  App.  156. 

the  case  a  right  result  was  reached  and  substantial  justice 
done.  Citing  §§401,  670  Burns  1901,  §§398,  658  R.  S.  1881, 
and  decisions  of  the  Supreme  Court  and  this  court. 

The  books  are  full  of  statements  to  the  effect  that,  where 

the  record  affirmatively  shows  that  the  jury  was  not  misled 

or  no  harm  was  done  to  the  complaining  party  by  an 

11.  erroneous  instruction,  it  will  be  regarded  as  harmless. 
But  the  question  of  whether  the  error  was  influential 

is  made  to  depend  upon  the  particular  facts  of  each  case.  In 
American  Car,  etc.,  Co.  v.  Clark  (1904),  32  Ind.  App.  644, 
653,  the  court  said:  **The  presumption  is  that  the  law  was 
correctly  stated  (§542  Bums  1901,  sub.  5;  Herron  v.  State 
[1897],  17  Ind.  App.  161),  and  that  the  instructions  were 
followed  by  the  jury.  [Citing  authorities.]  This  is  noth- 
ing more  than  an  application  of  the  presumption  of  right 
action,  to  the  benefit  of  which  every  court  and  officer  is  en- 
titled. [Citing  authorities.]  *It  constitutes  reversible  error 
if  inapplicable  instructions  tend  to  injure  the  complaining 
party.'  *'  In  this  jurisdiction  all  questions  of  law  in  civil 
cases  are  exclusively  for  the  court,  and  their  settlement  is 
conveyed  to  the  jury  in  the  form  of  instructions  as  the  law 
of  the  case.  Lawler  v.  McPheeters  (1891),  73  Ind.  577,  579. 
The  facts  are  for  the  jury.  The  court  and  the  jury  act  inde- 
pendently, and  neither  has  authority  to  invade  the  province 
of  the  other.  Nor  can  the  court  by  instructions  refer  to  the 
jury  a  question  of  law.  Riley  v.  Watsbn  (1862),  18  Ind. 
291;  11  Ency.  PL  and  Pr.,  57-60.     The  controlling 

12.  question  in  this  case  largely  depended  upon  a  con- 
struction of  the  lease.    The  interpretation  of  the  lease 

was  for  the  court.  Mondamin,  etc.,  Dairy  Co.  v.  Brudi 
(1904),  163  Ind.  642.  It  was  the  duty  of  the  court  **to  in- 
struct the  jury  as  to  its  legal  effect.*'  H.  0.  Olds  Wagon 
Works  V.  Cootnbs  (1890),  124  Ind.  62,  65.  It  was  error  to 
leave  the  question  of  its  construction  to  the  jury.  Zenor  v. 
Johnson  (1886),  107  Ind.  69.  The  influential  effect  of  this 
error  cannot  be  measured  with  certainty  by  the  record.    As 
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we  have  said,  the  lease  before  us  belongs  to  a  class  embracing 
indefinite  and  peculiar  provisions,  and,  in  view  of  the  con- 
struction given  this  class  of  contracts  by  the  court  of  last  re- 
sort in  this  State,  it  was  proper  for  the  court,  by  extrinsic 
evidence,  to  be  placed  as  near  as  possible  in  the  position  the 
parties  occupied  at  the  time  the  lease  was  executed.  Cravens 
V.  Eagle  Cotton  Mills  Co.  (1889),  120  Ind.  6,  16  Am,  St. 
298;  Consolidated  Coal,  etc,  Co.  v.  Mercer  (1896),  16  Ind. 
App.  504.  This  right  is  for  the  purpose  of  construing  the 
lease,  and  not  for  the  purpose  of  applying  it.  It  has  been 
held  that  the  court  may  **  direct  the  jury  that  the  instrument 
may  mean  one  thing  or  the  other,  depending  upon  extra- 
neous circumstances  to  be  found  by  them  from  the  evi- 
dence.*' jff.  G.  Olds  Wagon  Works  v.  Coombs,  supra.  By 
this  latter  method  the  questions  of  law  are  still  for  the  court, 
likewise  the  construction  of  the  contract,  the  facts  only  being 
referred  to  the  jury.  But  by  the  instruction  now  under  con- 
sideration, the  court  directed  the  jury  that  they  were  the 
"sole  judges  of  the  law  and  the  facts,"  thereby  authorizing 
the  jury  to  construe  the  contract  according  to  their  own  no- 
tions of  the  law  applicable  to  the  facts,  and,  in  our  opinion, 
was  reversible  error. 

Judgment  reversed,  with  instructions   to   sustain    appel- 
lant's motion  for  a  new  trial. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Miller. 

[No.  6.030.    Filed  May  28,  1907.] 

1.  Pleading. — Complaint. — Railroads. — Killing  Stock. — Negativing 
Statutory  Exceptions. — In  an  action  against  a  railroad  company 
for  the  killing  of  stock,  it  is  not  necessary  to  allege  in  the  com- 
plaint that  the  defendant  was  required  to  fence  the  right  of  way 
at  the  point  where  such  stock  entered,  the  fact  that  the  road 
could  not  properly  be  fenced  at  such  point  constituting  a  defense. 
p.  166. 

2.  Same. — Complaint.— Railroads.— Killing  Stock.— Place  of  Kill- 
ing.— Evidence. — A  complaint  against  a  railroad  company  for  kill- 
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lug  8tock  muftt  allege  the  county  in  which  the  killing  occurred; 
and  Buch  fact  must  be  proved,    p.  167. 

3.  Evidence. — Judicial  Notice. — Location  of  Places. — Courts  take 
Judicial  notice  that  Hardentown  and  Lawrenceburg  Junction  are 
in  Dearborn  county,  and  that  Miller's  Crossing,  which  is  one- 
half  mile  west  of  Lawrenceburg  Junction,  is  also  in  such  county, 
p.  167. 

4.  Railroads. — Killing  Stock. — LiaUlity. — Railroads  are  liable  for 
stock  killed,  where  such  stock  strayed  upon  the  track  at  a  point 
where  the  track  was  not  fenced,    p.  167. 

5.  Trial. — Evidence. — Railroads. — Operation  of  Trains. — ^Where 
the  evidence  fairly  shows  that  defendant's  special  train  killed  the 
stock  sued  for,  a  verdict  against  defendant  cannot  be  set  aside 
on  the  ground  that  the  evidence  failed  to  show  that  defendant 
operated  the  train  that  did  the  killing,    p.  168.  « 

From  Dearborn  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Action  by  Job  Miller  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

L.  J.  Hackney,  O.  M.  Roberts  and  T.  S.  Cravens,  for 
appellant. 

Warren  N.  Hauck  and  McMullen  &  McMullens,  for  ap- 
pellee. 

CoMSTOCK,  C.  J. — Appellee  had  judgment  against  appel- 
lant under  §5313  Bums  1901,  §4026  R.  S.  1881,  for  killing 
his  mule  which  had  entered  upon  the  defendant's  track 
where  it  was  not  fenced.  The  first  and  second  specifications 
of  error  challenge  the  sufiicien'cy  of  the  complaint;  the 
third,  the  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  objection  made  to  the  complaint  is  that  it  does  not 
appear  that  the  point  at  which  the  mule  entered  upon  ap- 
pellant's right  of  way  did  not  come  within  the  ex- 

1.  eeptions  made  by  the  statute  requiring  railroads  to 
fence  their  lines.  Such  averment  is  not  required 
under  §5313,  supra.  The  burden,  of  showing  that  the  road 
could  not  be  properly  fenced  was  upon  the  defendant.  Lake 
Erie,  etc.,  R.  Co.  v.  Rooker  (1895),  13  Ind.  App.  600,  and 
cases  cited. 
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In  support  of  the  motion  for  a  new  trial,  it  is  claimed 

that  the  appellee  was  not  entitled  to  recover,  because  he  had 

abandoned  his  animal.    There  is  no  evidence  of  aban- 

2.  donment.     It  is  insisted  that  the  evidence  does  not 
show  that  the  mule  was  killed  in  Dearborn  county. 

This  fact  must  be  averred  and  proved.  Croy  v.  Louisville, 
etc.,  B.  Co.  (1884),  97  Ind.  126,  and  cases  cited. 

We  think  the  evidence  shows  that  the  place  where  the 

mule  entered  upon  appellant's  track,  and  where  it  was  killed, 

was  in  Dearborn  county,  Indiana.    It  appears  that  the 

3.  mule  entered  upon  appellant's  right  of  way  at  Miller's 
crossing,  and  that  Miller's  crossing  was  in  Dearborn 

county,  Indiana,  one-half  of  a  mile  west  of  Lawrence- 
burg  junction,  and  that  Hardentown  was  just  beyond  said 
junction.  The  court  takes  judicial  notice  that  Hardentown 
is  in  Dearborn  county  and  that  Lawrenceburg  junction  is  in 
Dearborn  county.  Indianapolis,  etc.,  R.  Co.  v.  Stephens 
(1867),  28  Ind.  429;  Indianapolis,  etc.,  R.  Co.  v.  Case 
(1860),  15  Ind.  42;  Louisville,  etc.,  R.  Co.  v.  Hixon  (1885), 
100  Ind.  335.  Taking  notice  of  the  geographical  lines  of 
Dearborn  county,  we  find  that  a  point  a  mile  or  more  west 
of  Hardentown  or  of  Lawrenceburg  junction  would  still  be 
in  Dearborn  county. 

It  is  further  insisted  that  it  appears  from  the  evidence 

that  the  failure  of  appellant  to  fence  its  right  of  way  was  not 

the  proximate  cause  of  the  injury  received,  and,  it  not 

4.  having  been  such,  the  appellee  is  not  entitled  to  re- 
cover for  said  injury,  notwithstanding  the  failure  of 

appellant  to  fence  its  right  of  way.  The  action  being  based 
upon  the  statute,  when  the  mule  went  upon  the  track  at  a 
point  where  the  track  was  not  fenced,  and  was  struck  and 
killed,  the  appellant  became  liable.  The  evidence  clearly 
shows  that  the  mule  went  upon  the  track  at  a  point  where  the 
railroad  was  not  fenced  and  was  killed. 

It  is  insisted  that  there  is  an  entire  failure  of  evidence  to 
prove  that  the  appellant   owned   and    operated   the   train 
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charged  with  the  killing.    The  record  does  not  sup- 
5.    port  this  claim.    It  fairly  appears  from  the  evidence 

that  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  operated  the  line  of  road,  and  that  an 
engine,  drawing  one  of  its  trains,  called  the  "White  City 
Special,"  struck  and  killed  the  mule  at  the  point  named  in 
the  complaint.  Appellant  company  was  variously  desig- 
nated by  the  witnesses  as  the  '*Big  Four,"  and  the  ** Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Division,"  but  it  was 
identified  beyond  question,  as  charged  in  the  complaint.  We 
find  no  error. 
Judgment  affirmed. 


Grand  Trunk  Western  Railway  Company  v. 
Railroad  Commission  of  Indiana  et  al. 

[No.  6,317.     Filed  May  28,  1907.] 

1.  Railroads. — Commission. — Authority. — Interlocking  Stoitchei, — 
Tbe  authority  of  the  railroad  commission  to  determine  a  proceed- 
ing to  compel  railroad  companies  to  maintain  interlocking  switches 
is  purely  statutory,    p.  173. 

2.  Same. — Commission, — Findlity  of  Acts  of, — Interlocking  Stoitches. 
— ^The  action  of  the  railroad  commission  in  making  an  order  re- 
quiring railroad  companies  to  maintain  interlocking  switching  de- 
vices is  not  final,  since  §5405f  Burns  1906,  Acts  1905,  p.  83,  §6, 
providing  that  railroad  companies  may  file  a  petition  in  court  to 
determine  the  justice  or  injustice  of  such  order,  establishes  the 
rights  of  the  parties  to  a  judicial  hearing,    p.  173. 

3.  Pleading. — Complaint. — Railroad  Commission. — Orders. — Setting 
Aside. — A  complaint  to  set  aside  or  modify  an  order  of  the  rail- 
road commission  requiring  the  maintenance  of  an  interlocking 
switching  device  must  affirmatively  show  that  the  order  is  unjust, 
or  unwarranted  by  law.    p.  175. 

4.  Same. — Complaint. — Railroad  Commission.  —  Orders.  —  Setting 
Aside. — Appeal. — A  complaint  to  set  aside  or  modify  an  order  of 
the  railroad  commission  requiring  the  maintenance  of  an  inter- 
locking switching  device  does  not  constitute  an  appeal  from  such 
order,    p.  175. 

5.  Railroads. — Contracts. — Superseding  Police  Power. — ^Railroad 
companies,  by  contracting  as  to  the  maintenance  of  crossimgs,  can- 
not preclude  the  enactment  and  enforcement  of  laws,  under  the 
police  power,  regulating  such  crooBingB.    p.  176. 
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C  Railiioads.  —  Contracts.  —  Interlocking  Stcitches, — Commission, 
— Duty  in  Apportioning  Expenses. — Where  railroad  companies 
have  a  contract  fixing  their  respective  rights  and  duties  in  refer- 
ence to  the  maintenance  of  a  railroad'  crossing,  the  railroad  com- 
mission, in  making  its  order  for  the  maintenance  of  an  interlock- 
ing switching  device,  should,  in  a])portioning  the  cost  thereof,  con- 
sider the  rights  and  duties  of  the  parties  under  such  contract, 
p.  17G. 

7.  Contracts. — Police  Fower. — Conflict. — Where  the  execution  of  a 
statutory  police  regulation  does  not  necessarily  conflict  with  con- 
tractual rights  between  persons,  such  contractual  rights  must  be 
preserved,    p.  177. 

8.  Same. — Railroad  Crossings. — Construction. — Guards. — Signals. — 
A  contract  providing  that  a  railroad  company  shall  construct,  at 
its  own  expense,  *'good  and  sufficient  frogs  and  crossings"  at  the 
point  of  the  crossing  of  another  railroad,  and  keep  same  in  repair, 
does  not  require  such  company  to  protect  such  crossing  by  guards 
or  signals,    p.  178. 

9.  Same. — Railroad  Crossings. — Guards. — ^A  contract  by  which  one 
railroad  company  agrees  that  the  work  of  constructing  a  crossing 
over  another  company's  track  "shall  be  done  in  a  good  and  sub- 
stantial manner"  so  that  the  other  company  can  operate  its  road 
''with  convenience  and  safety,"  relates  to  the  manner  in  which  the 
crossing  shall  be  constructed,  and  not  to  the  manner  of  guarding 
same.     p.  179. 

IOl  Same. — Railroad  Crossings. — Signals. — Interlocking  Switches. — 
A  contract  requiring  a  railroad  company  to  erect  and  maintain 
good  and  substantial  semaphore  signals  does  not  require  it  to 
construct  and  maintain  interlocking  switches,    p.  179. 

11.  Railboads. — OommiMsion. — Interlocking  Switches. — Contracts. — 
Where  the  railroad  commission,  in  ordering  the  construction  and 
maintenance  of  Interlocking  switches  at  a  certain  railroad  cross- 
ing, apportions  the  cost  thereof  so  as  justly  to  preserve  and  en- 
force the  contract  rights  of  such  companies,  its  order  will  be  up- 
held by  the  courts,    p.  179. 

Prom  Lake  Circuit  Court;  Willis  C.  McMahan,  Judge. 

Suit  by  the  Grand  Trunk  Western  Railway  Company 
against  the  Railroad  Commission  of  Indiana  and  another. 
Prom  a  decree  for  defendants,  plaintiff  appeals  (Trans- 
ferred from  Supreme  Court,  see  167  Ind.  261).  Affirmed, 

Anderson^  Parker  &  Crdbill,  for  appellant. 
C.  V.  McAdams,  for  the  commission. 
E.  C.  Field,  J.  B.  Peterson  and  H.  R.  Kurrie,  for  appellee 
company. 
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Rabb,  J. — Prior  to  and  during  the  year  1880  a  railroad 
company,  known  as  the  Chicago  &  Qrand  Trunk  Railway 
Company,  owned  and  operated  a  line  of  railroad  now  owned 
and  operated  by  the  appellant.  Its  line  of  road  ran  east  and 
west  through  the  station  called  Maynard,  in  Lake  county,  in 
this  State.  In  the  year  1880  a  railroad  company,  known  as 
the  Chicago  &  Indianapolis  Air-Line  Railway  Company,  con- 
structed the  line  of  road  now  owned  and  operated  by  ap- 
pellee Chicago,  Indianapolis  &  Louisville  Railway  Company, 
known  as  the  **Monon,"  which  line  of  road  crossed  the  line 
of  the  Grand  Trunk  Western  Railway  at  the  station  of 
Maynard.  The  appellant  is  the  successor  in  rights  and  in- 
terests of  the  Chicago  &  Grand  Trunk  Railway  Company, 
and  the  appellee  Chicago,  Indianapolis  &  Louisville  Railway 
Company  is  the  successor  in  rights  and  interests  of  the  Chi- 
cago &  Indianapolis  Air-Line  Railway  Company.  At  the 
time  the  last-mentioned  line  of  railway  was  constructed  the 
two  companies  then  interested,  the  Chicago  &  Grand  Trunk 
Railway  Company  and  the  Chicago  &  Indianapolis  Air-Line 
Railway  Company,  entered  into  a  written  contract,  as  fol- 
lows: 

**  This  agreement  made  and  entered  into  near  July  16, 
188 — ,  by  and  between  the  Chicago  &  Grand  Trunk 
Railway  Company,  party  of  the  first  part,  and  the  Chi- 
cago &  Indianapolis  Air-Line  Railway  Company,  party 
of  the  second  part,  witnesseth:  That  the  party  of  the 
first  part,  for  and  in  consideration  of  the  performance 
by  the  party  of  the  second  part  of  the  stipulations  and 
agreements  hereinafter  set  forth,  doth  give  and  grant  to 
said  party  of  the  second  part  the  right  to  construct  and 
operate  said  Chicago  &  Indianapolis  Air-Line  Railway 
over  and  across  the  right  of  way  of  said  Chicago  & 
Grand  Trunk  Railway  at  the  point  where  said  Chicago 
&  Indianapolis  Air-Line  Railway,  as  now  located  and  in 
process  of  construction,  shall  cross  the  same  at  or  near 
Maynard  station  on  the  line  of  said  Chicago  &  Grand 
Trunk  Railway,  which  said  railway  of  the  party  of  the 
second  part  shall  have  constnicted,  kept,  and  maintained 
at  a  grade  on  a  level  with  the  railway  of  said  party  of 
the  first  part  at  the  point  of  crossing  as  above*  specified 
herein. 
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And  said  party  of  the  second  part,  in  consideration 
of  the  right  to  construct  and  operate  said  Chicago 
&  Indianapolis  Air-Line  Railway  across  the  right  of  way 
of  said  party  of  the  first  part,  as  above  granted  and  set 
forth,  agrees  to  construct,  put  in,  and  maintain  good 
and  sufGicient  frogs  and  crossings  at  the  points  where 
the  track  of  said  Chicago  &  Indianapolis  Air-Line  Rail- 
way crosses  the  track  of  the  Chicago  &  Grand  Trunk 
Railway,  as  aforesaid,  and  should  the  party  of  the  first 
part,  at  any  time  hereafter,  construct  and  lay  down  ad- 
ditional track  or  tracks  at  said  point  of  intersection  the 
party  of  the  second  part  agrees  in  like  manner  to  con- 
struct, put  in,  and  maintain  sufficient  frogs  and  cross- 
ings to  enable  the  party  of  the  first  part  to  cross  the 
track  or  tracks  of  said  second  party's  railway. 

All  of  which  crossings  shall  be  put  in  at  and  upon  the 
grade  of  the  railway  of  the  party  of  the  first  part,  and 
shall  be  done  in  a  good  and  substantial  manner,  so  that 
the  party  of  the  first  part  shall  be  able  to  operate  its 
road  at  that  point  with  convenience  and  safety,  and 
that  said  crossings  shall  be  so  maintained  and  kept  in 
repair  by  the  party  of  the  second  part  at  its  individual 
expense  forever. 

And  the  party  of  the  second  part  further  agrees  that 
it  will  at  said  point  of  intersection,  erect,  put  up,  and 
forever  maintain  good  and  substantial  semaphores,  or 
other  signals,  and  provide  the  requisite  watchmen  to 
take  charge  of  and  operate  the  same,  all  of  which  shall 
be  at  the  individual  expense  of  said  party  of  the  sec- 
ond part. 

In  witness  whereof  the  parties  have  hereunto  set 
their  hands  the  day  and  year  first  above  written." 

Under  this  agreement  the  Chicago  &  Indianapolis  Air-Line 
Railway  Company  and  its  successor,  the  Monon  Company, 
have,  ever  since  said  crossing  was  completed,  maintained  a 
semaphore,  signal  and  watchmen  at  said  crossing  at  their 
own  expense. 

On  May  4,  1905,  appellee  Monon  Company  filed  with  the 
railroad  commission  of  this  state  a  written  petition  praying 
that  an  interlocking  system  be  established  at  this  crossing, 
and  also  at  its  crossing  with  another  road  in  the  close  vicin- 
ity. Due  notice  was  given  to  all  the  parties.  The  railroad 
commission  met  pursuant  to  statute,  examined  the  crossing, 
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and  afterwards,  all  the  railroad  companies  interested  appear- 
ing, the  commission  ordered  that  interlocking  switches 
should  be  installed  and  put  in  use  at  this  crossing,  and  that 
the  cost  of  installing  the  interlocking  plant  should  be  appor- 
tioned between  appellant  and  appellee  Monon  Company, 
upon  the  basis  of  functions  of  levers  used  in  the  operation 
of  the  plant  for  the  benefit  of  the  several  roads  respectively. 
It  further  ordered  that  the  expense  of  operating  the  device 
should  be  sustained  by  the  two  companies  interested  and  af- 
fected, upon  the  same  basis,  except  that  the  petitioner  should 
contribute  the  sum  of  $780  per  annum-  to  the  expense  fund, 
and  the  expense  in  excess  of  this  sum  should  be  apportioned 
between  the  two  companies  as  above  stated.  Afterwards  the 
appellant  herein  filed  its  petition  in  the  Lake  Circuit  Court, 
setting  forth  a  description  of  the  interlocking  system  ordered 
installed  by  the  railroad  commission,  and  the  manner  of 
operating  the  same,  averring  that  the  cost  of  installing  such 
plant  would  be  $5,000;  that  the  cost  of  maintenance  and 
operation  would  be  $1,600  per  annum,  and  that  the  present 
expense  of  said  crossing  was  $900;  and  objecting  to  the 
order  and  regulation  of  the  railroad  commission  made  rela- 
tive to  said  crossing,  on  the  ground  that  it  compels  the 
Grand  Trunk  Western  Railway  Company  to  pay  part  of  the 
cost  and  expense  of  erecting  said  interlocking  system,  in- 
cluding semaphores  and  other  signals,  and  for  the  reason 
that  it  makes  no  provision  for  the  payment  by  the  Monon 
Company  of  any  increased  cost  of  maintaining  and  operating 
the  signals.  It  further  alleges  that,  by  virtue  of  the  contract 
above  specified,  it  became  the  duty  of  the  Monon  Company 
to  pay  all  the  cost  and  expenses  of  keeping  in  repair,  operat- 
ing and  managing  the  crossing  aforesaid ;  that  the  order  is 
in  dereliction  of  the  rights  of  the  appellant  under  the  con- 
tract, and  asks  an  order  to  annul  and  set  aside  the  order, 
or  to  modify  the  same,  so  far  as  to  compel  the  Monon  Com- 
pany to  pay  all  the  cost  and  expense  of  installing,  operating 
and  maintaining  the  interlocking  switch  at  the  crossing. 
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The  proceeding  instituted  by  the  Monon  Company  to  have 

an  interlocking  switching  device  maintained  at  this  crossing 

is  pursuant  to  the  statute  upon  that  subject,  which 

1.  originally  lodged  the  power  to  order  the  installation 
of  such  interlocking  switching  device  in  the  hands  of 

the  Auditor  of  State,  from  whose  hands  it  was  transferred 
by  the  railroad  commission  act  to  the  hands  of  the  railroad 
commission. 

The  first  question  that  confronts  the  court  in  the  consid- 
eration of  this  case  is  the  question  of  jurisdiction.     It  is 
contended  by  appellee  Monon  Company  that  the  ac- 

2.  tion  of  the  railroad  commission  on  this  subject  is  final 
and  conclusive  on  the  parties,  and  not  subject  to  re- 
view in  court.  The  argument  is  made  that  the  law  providing 
for  the  installation  of  interlocking  switching  devices  at  rail- 
road crossings  is  an  exercise  of  the  police  power  of  the  State ; 
that  it  is  a  legislative  act  delegated  to  the  railroad  commis- 
sion, and  upon  which  the  parties  named  have  no  right  to  a 
judicial  hearing,  unless  such  right  is  expressly  conferred  by 
law,  and  that  no  such  hearing  is  provided  for  in  the  statute. 
Were  said  appellee's  premises  well  grounded,  its  argument 
would  appeal  to  the  court  with  a  great  deal  of  cogency,  but 
is  the  premise  sound  T  Section  two  of  the  act  of  1897,  ap- 
proved March  8  (Acts  1897,  p.  237,  §5158c  Bums  1901), 
provides  for  the  protection  of  railroad  crossings  by  inter- 
locking switches,  and  vests  the  authority  to  hear  and  de- 
termine all  matters  connected  with  the  establishment  of 
such,  in  the  Auditor  of  State.  Section  three  of 
the  railroad  commission  act  (Acts  1905,  p.  83,  §5405c 
Bums  1905)  confers  authority  on  the  commission  to 
adopt  all  necessary  regulations  to  govern  car  service  and 
the  transferring  and  switching  of  cars  from  one  rail- 
road to  another  at  junction  points,  to  require  and  super- 
vise the  location  and  construction  of  sidings  and  connections 
between  railroads,  to  supervise  the  crossing  of  tracks  and 
side-tracks  of  railroads  by  other  railroads  now  in  process  of 
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construction  or  extension,  or  which  may  hereafter  be  con- 
structed or  extended,  and  vests  in  the  commission  the  au- 
thority theretofore  vested  in  the  Auditor  of  State  under  the 
laws  of  the  State  with  reference  to  the  crossing  of  railroads 
by  other  railroads  or  by  railroads  operated  by  electricity, 
the  installation  and  maintenance  of  interlocking  appliances 
at  such  crossings,  and  the  supervision  and  regulation  of  pri- 
vate car  line  service. 

Section  six  of  said  act  (§5405f  Bums  1905)  provides, 
among  other  things:  **If  any  such  railroad  company, 
or  other  corporation  or  party  in  interest  shall  be  dissat- 
isfied with  any  order  or  regulation  of  said  commission 
respecting  the  location  or  construction  of  sidings,  switches 
or  connections  between  railroads,  or  the  crossing  of  one  rail- 
road by  another,  •  •  •  such  dissatisfied  company  or  party 
may,  within  thirty  days  after  any  such  order  or  regulation 
has  been  made,  file  a  written  petition  to  the  circuit  or  supe- 
rior court  of  the  county  wherein  any  such  siding,  switch, 
connection,  crossing,  junction  point  or  private  track  is 
situate,  setting  forth  therein  the  particular  cause  or  causes 
of  objection  to  the  order  or  regulation  of  the  commission, 
complained  of .  •  •  •  After  the  filing  of  such  petition,  and 
upon  proof  of  the  service  of  the  said  notice,  or  upon 
the  appearance  of  said  commission  to  such  petition,  the  said 
proceedings  shall  be  set  down  for  hearing  without  delay,  and 
shall  be  heard  and  determined  as  a  suit  in  equity,  withoiit 
a  jury.  Any  such  court  shall  have  power  to  aflSrm  the  action 
of  said  commission  so  complained  of  or  to  change,  modify, 
or  set  aside  the  same,  as  justice  may  require."  An  oppor- 
tunity is  thus  given  to  those  whose  rights  are  affected  by 
the  order  of  the  railroad  commission  in  these  respects  to  have 
the  question  of  their  rights  heard  and  determined  in  a  judi- 
cial tribunal.  This  statute  should  receive  a  liberal  construc- 
tion in  favor  of  the  right  of  the  citizen  to  have  his  cause 
thus  heard  and  determined  in  court,  and  we  are  constrained 
to  hold  that  the  term  "any  order  or  regulation   •  •  •  re- 
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si)ecting  •  •  •  the  crossing  of  one  railroad  by  another" 
is  broad  enough  to  include  orders  made  by  the  railroad 
commission  installing  interlocking  plants  for  the  purpose  of 
protecting  such  crossings. 

Recognizing  appellant's  right  to  a  judicial  hearing  of  its 

cause,  the  burden  rests  upon  it  to  show  affirmatively,  by  the 

averment  of  facts  set  forth  in  its  petition,  that  the 

3.  order  of  the  railroad  commission  with  reference  to 
the  installation  of  the  interlocking  switch  at  the  cross- 
ing of  the  two  roads  mentioned  and  described  in  the  petition 
does  it  an  injustice,  or  is  in  some  manner  unwarranted  by 
law. 

The  case  does  not  come  before  this  court  on  appeal.    It 

is  here  as  an  attack  upon  the  fairness  or  validity  of  the 

order  of  the  railroad  commission,  the  presumption  be- 

4.  ing  that  the  order  is  valid,  fair,  and  just  to  all  the 
parties.    The  ground  of  appellant's  complaint  against 

the  order  of  the  railroad  commission  in  installing  the  inter- 
locking switch  at  the  crossing  is  that  the  order,  so  far  as 
it  apportions  the  cost  and  expense  of  installing  the  device 
and  maintaining  and  operating  the  same,  invades  the  con- 
tractual rights  of  the  appellant  as  against  the  appellee  Monon 
Company ;  that  the  contract  entered  into  between  the  prede- 
cessors in  right,  the  Chicago  &  Grand  Trunk  Western  Rail- 
way and  the  Chicago  &  Indianapolis  Air-Line  Railway, 
places  the  entire  burden  of  protecting  the  crossing  upon  the 
appellee  Monon  Company,  and  that  the  order  of  the 
railroad  commission,  requiring  appellant  to  pay  any  part  of 
this  expense,  is  in  violation  of  the  appellant's  constitutional 
right  under  its  contract.  This  contention  is  met  by  the 
appellee  Monon  Company:  (1)  By  the  proposition  that  the 
installation  of  the  interlocking  switch  by  the  railroad  com- 
mission is  the  exercise  by  it  of  the  police  power  of  the  State, 
delegated  to  the  commission  by  the  legislature ;  that  the  rail- 
road commission,  in  the  exercise  of  this  power,  is  bound  by 
no  private  contract  between  the  parties;  that  the  constitu- 
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tional  provisions  of  the  state  and  federal  government,  pro- 
tecting the  contractual  rights  of  parties,  does  not  apply  to 
prevent  the  exercise  of  the  police  power  of  the  State;  that 
such  contracts  cannot  be  set  up  against  the  exercise  of  such 
power  by  the  legislature  or  the  authorities  to  whom  the  legis- 
lature has  delegated  the  power;  and  that  the  railroad  com- 
mission, therefore,  in  the  exercise  of  this  power,  is  in  no  way 
bound  to  recognize  the  contract  between  the  two  railroad 
companies  respecting  the  expenses  of  protecting  the  crossing. 
(2)  That  the  contract  itself  will  not  bear  any  such  construc- 
tion as  is  contended  for  by  appellant ;  that  the  terms  of  the 
contract  preclude  the  idea  that  it  was  in  the  minds  of  the 
contracting  parties  that  such  an  expense  as  is  involved  in 
the  erection,  maintenance,  and  operation  of  the  interlocking 
switch  was  intended  to  be  imposed  upon  or  assumed  by  the 
Monon  Company  or  its  predecessor. 

First,  of  appellee  Monon  Company's  contention  that  the 
railroad  commission  was  not  bound  to  recognize  said  appel- 
lee's  rights  under  the  contract  set  up  in  the  petition 

5.  between  the  predecessor  of  the  Monon  Company  and 
the  predecessor  of  the  Grand  Trunk  Western  Railway 

Company  at  the  time  the  crossing  of  the  two  roads  was  made 
— it  is  undoubtedly  the  law  that  private  contracts  between 
corporations  or  natural  persons  can  in  no  way  preclude  the 
legislature  from  enacting  and  enforcing  laws  for  the  protec- 
tion of  the  lives,  persons,  and  morals  of  the  citizens  of  the 
State.  The  right  to  enact  such  laws  is  the  right  of  self -de-  7 
fense  that  inheres  in  the  State  as  it  does  in  the  individual, 
and  there  is  no  question  but  that  the  law  regulating  the  loca- 
tion, erection,  and  maintenance  of  interlocking  switches  at 
railroad  crossings  belongs  to  this  class  of  legislation.  But 
when  this  is  conceded  it  does  not  necessarily  follow  that  the 
contractual  rights  of  the  appellant   are   obliterated, 

6.  The  law  itself  in  nowise  interferes  with  them.   It  is 
in  the  execution  of  the  law,  not  in  its  letter  or  its 

spirit,  that  it  is  contended  the  appellant's  contractual  rights 
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are  invaded.  The  law  regulating  this  subject  places  its  en* 
f  orcement  in  the  hands  of  the  railroad  commission,  and»  it  is 
true,  vests  the  commission  with  power  and  authority  to  ap- 
portion the  expenses  of  the  work  between  the  roads  inter- 
ested; but  it  lays  down  no  rule  for  their  guidance  that  in 
anywise  trenches  on  the  contractual  rights  of  either  road  as 
against  the  other.  It  leaves  the  commission  to  be  guided  in 
the  work  of  apportioning  the  expense  by  the  general  rules 
of  law  and  justice.  It  leaves  it  perfectly  free  to  carry  out 
and  enforce  the  duties  and  obligations  of  the  roads  as  be- 
tween themselves,  precisely  as  a  court  of  justice  might  en- 
force these  duties  and  obligations,  and  we  hold  that  in  the 
performance  of  this  duty  the  railroad  commission  is  bound 
by  the  same  rules  of  law  that  would  govern  a  court  in  decid-  / 
ing  the  same  question.  The  question  presented  for  the  com- 
mission to  determine,  as  it  would  be  to  a  court,  is  what  is 
just  and  right  between  the  two  companies  who  must  bear 
this  expense,  and  if  there  is  a  contract  existing  between  the 
companies,  by  the  terms  of  which  one  of  them  is  in  duty 
bound  to  bear  all  the  expense,  the  railroad  commission  may 
not  properly  ignore  such  contract,  and  to  do  so  would  be 
good  ground  for  petition  to  the  circuit  court  for  redress. 
That  it  is  a  police  power  of  the  State  which  the  com- 
7.  mission  executes  makes  no  difference.  Where  the  exe- 
cution of  this  power  is  entirely  consistent  with  the 
protection  of  the  rights  of  the  citizen  under  his  contract,  it 
must  be  protected.  If  it  is  not  so  consistent,  then  the  contract 
must  give  way  to  public  necessity.  But  in  this  case  there  can 
be  no  pretense  that  the  exercise  of  the  police  power  invoked 
would  be  in  the  least  interfered  with  by  the  full  recognition 
of  appellant's  rights  under  the  contract  set  up  in  the 
petition.  It  could  make  no  possible  difference  to  the  public 
safety  whether  all  of  the  expense  of  the  installation,  mainte- 
nance, and  operation  of  the  interlocking  switching  plant  to 
be  installed  was  borne  entirely  by  one  of  the  railroad  com- 

VoL.  40—12 
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panies  interested,  or  whether  the  expense  was  to  be  divided 
between  the  two.  So  we  hold  that,  whatever  rights  the  ap- 
pellant had  in  the  contract  set  up,  it  was  the  duty  of  the 
railroad  commission  to  recognize  them,  and  if  they  have 
been  violated  in  the  order  the  appellant  has  a  right  to  re- 
dress in  the  court. 

Does  the  contract  set  forth  in  appellant's  petition  impose 

upon  the  appellee  Monon  Company  the  burden  of  paying 

the  expense  of  installing,  maintaining  and  operating 

8.    the  interlocking  switch  in  question  t    The  stipulations 

of  the  contract  bearing  upon   the   question   are   as 

follows : 

**And  said  party  of  the  second  part,  in  consideration 
of  the  right  to  construct  and  operate  said  Chicago  & 
Indianapolis  Air-LiniB  Railway  across  the  right  of  way 
of  said  party  of  the  first  part,  as  above  granted  and  set 
forth,  agrees  to  construct,  put  in,  aud  maintain  good 
and  sufficient  frogs  and  crossings  at  the  point  where  the 
track  of  the  Chicago  &  Indianapolis  Air-Line  Railway 
crosses  the  track  of  the  Chicago  &  Grand  Trunk  Rail- 
way, as  aforesaid,  and  should  the  party  of  the  first  part, 
at  any  time  hereafter,  construct  and  lay  down  addi- 
tional track  or  tracks  at  said  point  of  intersection  the 
party  of  the  second  part  agrees  in  like  manner  to  con- 
struct, put  in,  and  maintain  sufficient  frogs  and  cross- 
ings to  enable  the  party  of  the  first  part  to  cross  the 
track  or  tracks  of  said  second  party's  railroad.  All  of 
which  crossings  shall  be  put  in  at  and  upon  the  grade 
of  the  railway  of  the  party  of  the  first  part,  and  shall 
be  done  in  a  good  and  substantial  manner,  so  that  the 
party  of  the  first  part  shall  be  able  to  operate  its  road 
at  that  point  with  convenience  and  safety,  and  that 
said  crossings  shall  be  so  maintained  and  kept  in  re- 
pair by  the  party  of  the  second  part  at  its  individual 
expense  forever." 

The  first  and  second  clauses  of  this  contract  clearly  relate 
simply  to  the  laying  of  the  crossing,  not,  in  any  manner,  to 
its  protection  by  signals  or  guards,  and  the  order  of  the 
railroad  commission  in  no  way  could  affect  the  rights  of  the 
parties  under  this  claim  of  their  contract. 

The  establishment  of  the  interlocker  was  to  guard  the 
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crossing,  not  in  any  way  to  aflfect  its  repair  or  its  mainte- 
nance.    The  expression  in  the  second  clause,  ''shall 
9.    be  done  in  a  good  and  substantial  manner,  so  that  the 
party  of  the  first  part  shall  be  able  to  operate  its  road 
at  that  point  with  convenience  and  safety,"  relates  to  the 
manner  in  which  the  crossing  shall  be  put  in,  and  not  to  the 
manner  of  its  being  guarded.    The  only  part  of  the  contract 
that  has  reference  to  the  guarding  of  the  crossing  is 

10.  that  section  providing  for  the  erection  and  the  mainte- 
nance, at  the  point  of  intersection,  of  good  and  substan- 
tial semaphore  signals.  It  would  be  interpolating  into  this  con- 
tract terms  which  were  clearly  not  in  the  minds  of  the  par- 
ties at  the  time  it  was  made  to  hold  that  it  would  include  in- 
terlocking switches  and  signals  erected  at  far  distant  points 
from  the  intersection,  as  are  contemplated  by  the  interlock- 
ing system,  and  clearly  do  not  apply  to  the  character  of  work 
that  is  proposed  by  the  interlocking  device.  The  order  of 
the  railroad  commission  in  directing  the  installation  of  the 

interlocker  at  this  point  recognizes  the  rights  of  the 

11.  apx>ellant  under  its  contract,  and  in  the  very  care- 
fully-considered order   prepared  by  the  commission 

they  have  required  the  Monon  Company,  to  pay  first  into 
the  fund,  to  be  used  for  the  operation  of  this  plant,  the  sum 
of  $780  before  there  shall  be  an  apportionment  of  costs,  and 
it  is  not  made  manifest  by  the  petition  that  this  is  not  a 
fair  and  just  apportionment  of  the  expenses  connected  with 
the  installation,  maintenance,  and  operation  of  this  plant, 
having  in  view  the  rights  of  the  appellant  under  its  contract. 
If  the  contract  could  be  construed  so  as  to  require  the  pay- 
ment of  all  the  exx)enses  of  the  plant  by  appellee  Monon 
Company,  then  the  order  of  the  railroad  commission  would 
clearly  be  an  invasion  of  the  rights  of  the  appellant ;  but  the 
contract  relied  upon  admits  of  no  such  construction. 
The  judgment  of  the  court  below  is  affirmed. 
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Hanley  et  al.  v.  Mason  et  al. 

[No.  C,11C.    Filed  June  4.  1907.] 

1.  Appeal.— -3^o<<ce.—Jttr*«rfic/io«.— Under  8647  Burns  1901,  Acts 
1899«  p.  5,  a  nonresident,  against  whom  an  appeal  Is  taken,  is,  for 
all  purposes,  within  the  Jurisdiction  of  the  court  on  appeal  at  the 
expiration  of  three  weeks'  publication  of  notice  in  a  newspaper 
printed  and  published  within  the  State,  although  the  return  day  of 
said  notice  Is  after  the  expiration  of  the  year  within  which  an 
appeal  can  be  taken,    p.  181. 

2.  Same. — Perfecting, — Jurisdiction. — An  appeal  is  perfected  by  the 
filing  of  a  transcript  and  an  assignment  of  errors ;  and  the  failure 
to  issue  notice  thereof  to  the  appellees  until  after  the  year  for 
appeal  has  expired  does  not  defeat  Jurisdiction,    p.  182. 

From  WeUs  Circuit  Court ;  C.  W.  Watkins,  Special  Judge. 

Suit  by  George  B.  Mason  and  another  against  Mary  Han- 
ley and  others.  From  a  decree  for  plaintiffs,  defendants  ap- 
peal. (For  decision  on  merits  see  —  Ind.  App.  — .)  On 
motion  to  dismiss  appeal.    Motion  denied. 

A.  W,  Hamilton,  Abram  Simmons  and  Frank  C.  Dailey, 
for  appellants. 
Heaton  &  Yaple,  for  appellees. 

Hadley,  J. — Appellees  have  filed  a  motion  to  dismiss  this 
appeal.  It  appears  from  the  record  that  this  is  a  vacation 
appeal.  Some  of  the  appellants,  who  were  coparties  to  the 
judgment  below,  were  nonresidents  of  the  State,  and  there 
is  no  attorney  of  record  for  said  appellants.  The  year  for 
appeal  expired  May  27,  1906.  The  transcript,  together  with 
a  proper  assignment  of  errors,  was  filed  in  this  court  April 
19,  1906,  and  notices  to  appellees  were  issued.  At  the  same 
time  a  proper  affidavit  of  nonresidence  was  filed,  praying  for 
an  order  for  notice  by  publication  to  the  nonresident  appel- 
lants. Notice  was  ordered,  and  the  same  was  published  in 
a  weekly  newspaper  for  three  consecutive  weeks,  the  first 
publication  being  on  April  21,  the  second  on  April  28,  and 
the  third  on  May  5.    Proper  proof  of  publication  was  duly 
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filed  in  this  court  on  May  7,  1906.  The  notice,  as  published, 
directed  the  nonresident  appellants  to  appear  on  June  15, 
which,  as  will  be  seen  by  the  prior  statement,  was  after  the 
expiration  of  the  year  for  appeal.  The  point  made  by  ap- 
pellees on  their  motion  is  that  the  notice  to  the  nonresident 
api)ellants  was  not  complete  until  the  expiration  of  thirty 
days  after  the  three  weeks  of  publication,  which  would  be 
after  the  expiration  of  the  year  for  taking  the  appeal,  and 
therefore  they  are  not  properly  in  court,  and,  being  copar- 
ties  to  the  judgment,  jurisdiction  over  the  cause  is  thereby 
lost.  Section  647  Bums  1901,  Acts  1899,  p.  5,  provides: 
**  Whenever  it  shall  be  made  to  appear  to  such  court,  by 
satisfactory  proof  that  such  other  coparties,  or  any  of  them, 
are  not  residents  of  the  State  and  have  no  attorneys  of 
record  in  the  court  below,  or  that  such  attorneys  cannot  be 
served  with  such  notice  in  the  State,  the  court  may  order 
that  notice  of  the  pendency  of  the  appeal  be  given  to  such 
nonresident  coparties  in  some  newspaper  printed  and  pub- 
lished in  the  State,  for  three  weeks  successively ;  after  which, 
if  proper  notice  has  been  given  the  appellees,  the  court  shall 
proceed  in  all  respects  as  if  said  nonresident  coparties  had 
been  personally  served  with  notice  of  said  appeal.'' 

Under  §647,  supray  it  will  be  observed  that,  after  the  expi- 
ration of  the  three  weeks  of  publication,  the  notice  is  com- 
plete, and  a  nonresident  coparty  is  fully  within  the 
1.     jurisdiction  of  the  court  for  all  purposes,  and  subject 
to  be  bound  by  the  orders  of  the  court  the  same  as  if 
served  with  personal  notice  at  that  time.    It  is  clear  from 
said  section  that  upon  a  proper  showing  of  a  proper  reason 
therefor,  after  the  three  weeks  publication,  and  after  ap- 
pellees had  been  served,  the  court  could  have  said  cause  sub- 
mitted, or  make  such  other  orders  as  it  deemed  proper,  and 
such  orders  would  be  binding  upon  nonresident  parties  as. 
eflfectively  as  if  served  with  personal  notice.    There  is  no 
provision  anywhere  that  thirty  days  must  elapse  after  said 
publication  before  the  notice  shall  be  complete.     It  is  also 
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argued  that  since  the  return  day,  as  fixed  in  the  notice,  is 
June  15,  which  was  after  the  expiration  of  the  year  for  ap- 
peal, the  parties  cannot  be  said  to  be  within  the  jurisdiction 
of  the  court  until  that  time.  But,  as  we  have  seen,  the 
statute  fixes  the  time  when  the  parties  are  within  the  juris- 
diction of  the  court.  And  the  notice  in  nowise  denies  this 
jurisdiction,  but  simply  prescribes  the  time  within  which  ap- 
pellants must  assert  their  claims  to  be  heard,  or  be  bound 
as  in  default. 

It  is  well  settled  that  where  a  transcript  with  proper  as- 
signment of  errors  has  been  filed  within  the  year  for  ap- 
peal, the  appeal  is  considered  perfected,  although  no- 

2.  tices  are  not  issued  to  appellees  until  long  after  the 
year  has  expired.  Nemitz  v.  State,  ex  reL  (1906),  38 
Ind.  App.  509 ;  Tate  v.  Hamlin  (1895),  149  Ind.  94.  Wheth- 
er this  rule  also  applies  to  cases  like  the  one  before  us,  where 
there  are  coappellants  to  be  served  with  notices,  is  a  ques- 
tion we  need  not  decide,  and  upon  which  we  express  no 
opinion. 

Motion  to  dismiss  overruled. 


Glucose  Sugar  Refining  Company  v.  Climax 
Coffee  &  Baking  Powder  Company. 

[No.  0,037.    Filed  June  4,  1907.] 

1.  Tbial. — Verdict. — Weighing  Evidence, — ^The  verdict  of  the  jury, 
upon  conflicting  evidence,  Is  conclusive  on  appeal,    p.  183. 

2.  Sales. — Implied  Warranty. — Contracts. — A  vendor  of  starch, 
knowing  that  the  vendee  intends  to  use  the  purchased  starch 
for  the  manufacture  of  baking  powder,  impliedly  warrants  that 
the  starch  so  sold  is  fit  for  such  purpose,    p.  184. 

8.  Same. — Implied  Warranty. — Breach. — Rescission. — Counterclaim. 
— In  the  case  of  a  breach  of  implied  warranty  in  the  sale  of 
goods,  the  vendee  may  return  the  goods  and  rescind  the  contract, 
or  set  up  his  damages  in  a  counterclaim,    p.  184. 

From  Superior  Court  of  Marion  County  (64,640) ;  John 
L.  McMaster,  Judge. 
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Action  by  the  Glucose  Sugar  Refining  Company  against 
the  Climax  Coflfee  &  Baking  Powder  Company.  From  a 
judgment  for  defendant  on  its  counterclaim,  plaintiff  ap- 
I)eals.    Affirmed. 

Jameson,  Joss  &  Hay,  for  appellant. 

Edward  E.  Gates  and  Herod  &  Thompson,  for  appellee. 

RoBY,  P.  J. — Appellant  sued  to  recover  the  purchase  price 
of  a  quantity  of  starch  sold  and  delivered  by  it  to  appellee  in 
August,  1902.  Appellant  had  in  the  preceding  April  sold 
and  delivered  to  appellee  a  car-load  of  starch  and  received 
payment  for  the  same.  It  filed  a  set-off  in  the  action  brought 
to  recover  the  price  of  the  August  starch  for  an  amount 
which  it  claimed  was  due  it  because  of  the  alleged  worthless- 
ness  of  the  April  shipment.  Its  claim  was  that  appellant 
knew  that  appellee  purchased  said  starch  for  use  in  the  mak- 
ing of  baking  powder ;  that  it  was  contemplated  by  both  par- 
ties that  the  starch  furnished  should  be  *'dry,  sweet  starch, 
free  from  dampness  or  moisture,  and  suitable  for  use  in 
making  baking  powder ;"  that  the  starch  furnished  was  unfit 
for  such  use,  being  damp,  sour  and  worthless,  and  that  pay- 
ment was  made  before  such  fact  was  discovered. 

The  controversy  was  reduced  at  the  trial  to  a  narrow  ques- 
tion of  fact,  and  the  jury  found  the  issue  for  appellee.  It 
is  therefore  established  for  the  purpose  of  this  appeal 

1.  that  such  starch  was  sour  and  unfit  for  use  at  the 
time  it  was  delivered.  It  is  abundantly  established 
by  the  evidence  that  about  six  weeks  after  delivery  it  was 
in  such  condition.  This  fact  was  first  learned  by  appellee 
aft^r  a  portion  of  the  starch  had  been  used.  On  the  one 
hand,  it  was  contended  before  the  jury  that  said  starch  was 
in  good  condition  and  fit  for  such  use  when  shipped  and  de- 
livered, and  had  subsequently  become  mouldy  by  reason  of 
appellee's  storing  it  in  sacks  in  a  building  not  suitable  for 
such  purpose.  It  was  contended,  on  tlio  other  hand,  that  the 
starch  was  unfit  for  such  use  when  made,  and  contained  at 
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the  time  the  seeds  of  the  mould  on  account  of  the  growth 
of  which  it  was  unfit  for  use  in  the  manufacture  of  baking 
powder.  Evidence  was  introduced  which  made  the  question 
one  of  fact  for  the  jury,  and,  under  long-established  rules, 
the  detail  of  such  evidence  is  not,  at  this  time,  of  importance. 
Appellant  has  elaborately  discussed  the  law  of  implied  war- 
ranty. The  pleadings  and  the  evidence  bring  this  case  with- 
in the  principle  which  has  been  stated  in  the  foUow- 

2.  ing  terms:    ** Where  a  chattel  is  to  be  furnished  by 
the  seller  to  the  order  of  the  purchaser,  which  is  to 

be  used  for  a  certain  purpose,  and  the  seller  knows  when  he 
accepts  the  order  for  such  chattel  that  it  is  intended  for  such 
special  purpose,  he  impliedly  warrants  the  article  to  be  reas- 
onably fit  for  the  purpose  for  which  it  is  to  be  used,  or  for 
which  it  is  intended  by  the  buyer,  and  in  case  of  a 

3.  breach  of  such  implied  warranty,  the  purchaser  need 
not  return  the  property  and   rescind  the   contract, 

but  he  may,  when  sued  upon  such  contract,  set  up  his  dam- 
ages in  a  counterclaim."  Zimmerman  v.  Druecker  (1896), 
15  Ind.  App.  512.  See,  also,  OU-Well  Sup.  Co.  v.  Watson 
(1907),  168  Ind.  603;  Mann  v.  Everston  (1869),  32  Ind.  355. 
The  case  last  cited  is  much  in  point,  the  jury  having  found 
that  the  starch  was  unfit  for  use  when  delivered.  The  legal 
propositions  stated  by  appellant  are  abstractly  correct,  but 
it  would  be  necessary  to  their  application  that  facts  be  sup- 
plied or  assumed  which  do  not  have  the  sanction  of  the  ver- 
dict or  the  support  of  uncontradicted  evidence. 
Judgment  affirmed. 


Indianapolis  Traction  &  Terminal  Company 
V.  Romans,  Administratrix. 

[No.  5,880.    Filed  January  17,  1907.    Rehearing  denied  March  19, 
1907.     Transfer  denied  June  5,  1907.] 

1.  Pleading. — Com pla  hi  t. — Con cJ unions. — Facts. — Street  Railroads. 
— Passengers. — An  nllepitidii  ili:it  llif  plalntlfT  was  ailowed  to  ride 
on  defendant  street  railroad  company's  car  "for  his  own  conven- 
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ience  and  not  becanse  it  was  necessary  In  the  performance  of  any 
labor  for  the  defendant"  is  one  of  fact,  and  shows  the  circum- 
stances under  which  plaintiff  was  riding,    p.  189. 

2.  WoBDS  AND  Phbases. — "Passetiffer." — Street  Railroads. — ^The 
word  "passenger"  imports  one  who  travels  in  a  public  conveyance 
by  virtue  of  n  contract  supported  by  a  consideration  consisting  of 
the  payment  of  fare  or  that  which  is  accepted  as  the  equivalent 
thereof,    p.  190. 

3.  Pi£ADi]VQ. — Complaint. — P^/tsengers.  —  Street  Railroads.  —  Free 
Tickets. — ^A  complaint  alleging  that  the  defendant  street  railroad 
company  furnished  plaintiff's  decedent  a  ticket  good  on  any  car ; 
that  he  took  passage  on  one  of  defendant's  cars;  that  by  reason 
of  the  negligence  of  defendant's  employes  he  was  killed,  and  that 
he  was  allowed  to  ride  for  his  own  convenience  and  not  in  the 
performance  of  any  labor  for  defendant,  states  a  cause  of  action, 
the  specific  allegations  being  insufficient  to  show  that  the  decedent 
was  a  mere  fellow  servant,  and  not  a  passenger,    p.  190. 

4.  Tbial. — Verdict. — Interrogatories. — Street  Railroads. — Passenger 
or  Fellow  Servant. — Free  Tickets. — ^Answers  to  interrogatories  to 
the  Jury  showing  that  plalntifTs  decedent  was  riding  from  his 
work  to  his  home  on  defendant  street  railroad  company's  car,  by 
virtue  of  an  employe's  free  ticket;  that  such  ticket  was  good  on 
any  car  going  in  that  direction ;  that  he  was  not  engaged  in  any 
service  for  defendant  at  the  time ;  that  he  was  riding  in  the  car 
as  other  passengers;  that  no  contract  existed  as  to  the  use  of 
such  ticket;  that  he  obtained  and  used  similar  tickets  for  other 
purposes  than  riding  to  and  from  home;  that  such  tickets  were 
furnished  because  of  his  employment  as  a  servant,  and  that  he  was 
killed  by  the  negligence  of  defendant's  employes,  are  not  in  irrec- 
oncilable conflict  with  a  general  verdict  for  plaintiff  on  the  theory 
that  decedent  was  a  passenger,    p.  191. 

5.  Same. — General  Verdict. — Anstcers. — Conflict. — ^The  general  ver- 
dict controls,  unless  the  answers  to  the  interrogatories  to  the  Jury 
are  in  irreconcilable  conflict  therewith,    p.  193. 

6w  Street  Railroads. — Railroad  Crossings. — Negligence. — Contribu- 
tory.— A  street  railroad  company  is  guilty  of  negligence  in  run- 
ning its  car  upon  a  railroad  crossing,  without  first  investigating 
whether  a  train  is  near,  and  without  attempting  to  stop  the  car ; 
and  a  passenger  killed  thereby  is  free  from  contributory  negli- 
gence,   pp.  193,  195. 

7.  Same. — Passengers. — Who  Are, — ^An  employe  of  a  street  railroad 
company  seated  on  the  front  seat  of  a  passenger-car  and  using 
an  ordinary  transfer  given  with  the  ordinary  car  ticket  is  a  pas- 
senger,   p.  194. 

8.  Damages. — Excessive. — Street  Railroads. — A  verdict  for  $5,000, 
in  an  action  for  death  caused  by  negligence,  is  not  excessive, 
where  the  evidence  shows  that  decedent  was  in  good  health,  had 
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good  habits,  was  fifty-eight  years  old,  earned  ?10.50  per  week  and 
left  a  widow,  one  minor  son  and  five  adult  children,  p.  194. 
0.  Damages. — Measure  of, — Death. — In  the  case  of  the  death  of  the 
husband  and  father,  from  negligence,  the  damages  should  include 
the  loss,  to  the  child,  of  the  parent's  care,  as  well  as  the  pecuniary 
loss  to  those  entitled  to  recover,    p.  194. 

10.  Municipal  Cobporattons. — Ordinances, — Stopping  Street-Cars 
at  Railroad  Crossings. — An  ordinance  compelling  motormen  to  stop 
their  cars  Before  going  upon  a  railroad  crossing  until  the  con- 
ductors go  across  the  farthest  track  and  signal  to  cross,  is  yalid. 
p.  195. 

11.  Tbial. — Instructions. — Peremptory. — ^A  peremptory  instruction 
for  defendant  should  be  refused,  where  there  is  some  evidence 
tending  to  support  the  material  allegations  of  the  complaint,   p.  195. 

12.  Appeal. — Briefs. — Evidence. — ^Alleged  errors  in  permitting  cer- 
tain questions  to  be  answered  will  not  be  considered,  where  the 
briefs  of  appellant  fail  to  show  such  answers,    p.  195. 

13.  Evidence. — Incompetent. — Estoppel. — Where  defendant  street 
railroad  company  has  questioned  its  witnesses  concerning  its  cus- 
toms and  practice  in  issuing  tickets  to  its  employes,  it  can  not 
complain  of  the  admission  of  similar  evidence  on  behalf  of  plain- 
tiff,   p.  196. 

14.  Stbeet  Railboads. — Carriers. — Passengers. — Free  Tickets. — ^A 
servant  of  a  street  railroad  company  riding  to  his  home  after  the 
close  of  his  day's  work,  on  a  free  ticket  issued  by  such  company 
for  his  convenience,  is  a  passenger,  and  not  a  fellow  servant  of 
those  in  charge  of  the  car.    p.  190. 

Prom  Superior  Court  of  Marion  County  (67,714) ;  Vinson 
Carter,  Judge. 

Action  by  Turpie  Romans,  as  administratrix  of  the  estate 
of  Samuel  Romans,  deceased,  against  the  Indianapolis  Trac- 
tion &  Terminal  Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 

Henry  N.  Spaan  and  Louis  B.  Ewbank,  for  appellee. 

CoMSTOCK,  J. — The  action  was  brought  by  Turpie  Ro- 
mans, as  administratrix  of  Samuel  Romans,  deceased,  to  re- 
cover damages  from  the  appellant  for  the  death  of  the  de- 
ceased, alleged  to  have  been  caused  by  the  negligence  and 
carelessness  of  the  servants  and  employes  of  appellant.  The 
complaint  was  in  two  paragraphs.    In  the  first  it  is  alleged 
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that  appellant  is  a  corporation  engaged  in  the  business  of 
owning  and  operating  a  system  of  street  railroads  in  the 
city  of  Indianapolis,  and  a  common  carrier  for  hire,  and  that 
one  of  its  lines  was  on  West  Washington  street,  which  runs 
east  and  west;  that  on  July  25,  1904,  plamtiflE's  decedent 
was  a  passenger  on  board  one  of  appellant's  cars  going  west 
on  Washington  street,  and  that  said  car  was  in  the  sole 
charge  of  a  motorman  and  conductor,  who  were  employes  of 
appellant ;  that  when  said  car  approached  Missouri  street,  on 
which  were  located  the  tracks  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  the  car  was  so  negli- 
gently managed  by  said  motorman  that  it  collided  with  a 
passing  train  on  said  railroad,  and  plaintiflE's  decedent  was 
killed,  without  any  fault  or  negligence  on  his  part. 

The  second  paragraph  alleges  the  same  facts  as  are  shown 
in  the  first,  except  that  in  addition  to  these  it  alleges  that  on 
July  25,  1904,  the  plaintiff's  decedent,  Samuel  L.  Romans, 
was  in  the  employ  of  the  defendant,  and  he  was  going  home 
from  his  place  of  work  on  the  evening  of  said  day,  after  his 
hours  of  labor  were  over;  that  before  he  started  home  he 
applied  for  and  procured,  under  the  rules  of  the  defendant, 
from  the  person  placed  in  charge  of  said  matter  by  said  de- 
fendant, a  ticket  which  enabled  him  to  ride  on  any  pas- 
senger-car of  said  defendant  that  went  in  the  direction  of 
his  home ;  that,  under  the  rule  of  said  defendant  in  force  at 
and  before  said  date,  a  ticket  was  given  to  said  decedent 
on  the  evening  of  said  date  entitling  him  to  ride  on  a 
passenger-car  going  west  on  said  Washington  street  in  the 
direction  of  his  home,  and  he  was  so  allowed  to  ride  for  his 
own  convenience,  and  not  because  it  was  necessary  in  the 
performance  of  any  labor  for  the  defendant,  the  Indianap- 
olis Traction  &  Terminal  Company. 

Defendant  demurred  to  the  second  paragraph  of  the  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  demurrer  was 
overruled.    Defendant  filed  an  answer  in  two  paragraphs. 
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First,  a  general  denial.  In  the  second,  it  is  alleged  that  plain- 
tiff's  decedent  was  an  employe  of  defendant,  whose  duty  it 
was,  as  such,  to  go  out  over  the  lines  of  the  street  railway 
of  defendant  in  the  relief  car  to  help  replace  cars  upon  the 
track  that  became  derailed,  and  repair  cars  which  had  been 
broken,  and  it  was  also  his  duty  to  clean  cars ;  that,  as  a  part 
of  his  employment,  defendant  undertook  and  agreed  to  carry 
plaintiff's  said  decedent,  while  he  was  so  in  its  service,  be- 
tween his  home  and  the  place  where  he  was  so  employed  by 
defendant  in  going  to  and  from  his  work,  and  under  such 
arrangement  defendant  furnished  decedent  with  tickets  enti- 
tling him  to  such  transportaion,  and  that  decedent  was,  at 
the  time  he  was  so  injured,  going  home  from  his  work  as 
defendant's  employe,  upon  an  employe's  ticket  issued  to  him 
as  aforesaid,  and  without  having  bought  or  intending  to  pay 
any  fare  for  such  transportation. 

Plaintiff  replied  in  three  paragraphs,  the  first  alleging 
facts  showing  that  on  the  day  of  his  death  decedent  was 
in  the  employ  of  defendant,  but  at  the  time  he  was  killed 
his  day's  work  was  done  and  he  was  riding  upon  a  car  for 
his  own  convenience,  and  was  not  engaged  in  any  work  of 
any  kind  for  defendant  while  riding  on  said  car;  that  it 
was  also  true  that  he  was  riding  upon  a  ticket  or  pass 
given  him  by  defendant,  but  he  was  not  required  to  ride 
upon  it,  and  it  could  be  used  by  him  upon  any  car  operated 
on  the  line  over  which  it  was  good.  The  ticket  used  by  the 
decedent  not  only  expedited  the  business  of  defendant,  but 
was  issued  and  given  to  decedent  for  his  own  convenience, 
and  was  so  being  used  by  him  at  the  time  of  the  injury.  The 
second  paragraph  alleges  the  same  facts  as  are  alleged  in 
the  first  paragraph  of  reply,  and  in  addition  adds  the  lan- 
guage on  the  face  of  the  ticket,  to  wit: 

''Indianapolis  Trafetion  &  Terminal  Company,  issued  by 
Department  No.  1.  Employes'  ticket.  Good  for  one 
ride  over  line  punched  only  when  presented  by  the  per- 
son to  whom  it  was  issued,  subject  to  the  rules  of  the  com- 
pany" 
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and  alleges  that  there  was  a  consideration  given  for  said 
ticket,  in  this:  that,  at  the  time  of  and  during  his  em- 
ployment by  defendant,  the  issuing  of  said  ticket  was  agreed 
upon  by  them  as  a  part  consideration  for  his  labor,  and 
under  this  agreement  said  tickets  were  from  time  to  time 
issued;  that  they  were  issued  for  the  purposes  aforesaid  to 
all  the  employes  of  the  company.  The  third  paragraph  was 
a  general  denial.  Upon  the  trial  of  the  cause  the  jury  re- 
turned a  general  verdict  for  $5,000  in  favor  of  plaintiflE, 
together  with  answers  to  fifty-one  interrogatories  submitted 
to  them.  The  court  overruled  defendant's  motion  for  judg- 
ment notwithstanding  the  general  verdict  and  for  a  new 
trial,  and  rendered  judgment  upon  the  general  verdict  for 
plaintiff  for  said  sum  of  $5,000. 

The  errors  relied  upon  are  the  action  of  the  court  in  over- 
ruling the  demurrer  of  defendant  to  the  second  paragraph 
of  the  complaint,  in  overruling  defendant's  motion  for  a 
judgment  in  its  favor  upon  the  answers  of  the  jury  to  inter- 
rogatories submitted  to  them,  notwithstanding  the  general 
verdict,  and  in  overruling  defendant's  motion  for  a  new 
trial. 

In  support  of  appellant's  first  specification  of  error  it  is 
insisted  that  the  allegation  contained  in  the  second  para- 
graph, that  '*he  was  allowed  to  ride  for  his  own  con- 

1.  venience,  and  not  because  it  was  necessary  in  the  per- 
formance of  any  labor  for  the  defendant,"  and  that 
"plaintiff's  decedent  was  a  passenger  •  •  •  on  said  car," 
etc.,  are  mere  conclusions  of  the  pleader,  and  are  not 
admitted  by  the  demurrer,  and  cannot  control  the  special 
facts  alleged,  which  show  that  he  was  a  fellow  servant  of 
the  motorman  and  conductor  in  charge  of  the  car.  Said 
paragraph  alleges  that  the  decedent  was  riding  home  on  a 
passenger-car  in  the  evening,  after  his  hours  of  labor  were 
over.  He  was  using  a  ticket  he  had  procured  from  appel- 
lant's servant  entitling  him  to  ride  on  a  passenger-car.  It 
is  not  alleged  that  decedent  obtained  it  without  paying  for 
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it,  except  as  this  fact  might  possibly  be  inferred  from  the 
averment  that  it  was  **  applied  for  and  procured  under  the 
rules  of  the  company,"  with  the  recital  that  **such  a  ticket 
as  was  given  decedent  •  •  •  entitled  him  to  ride,'*  etc., 
and  the  further  allegation  that  "he  was  so  allowed  to  ride 
for  his  own  convenience,  and  not  because  it  was  necessary 
in  the  performance  of  any  labor  for  the  defendant.*'  The 
averment  that  he  was  so  allowed  to  ride  for  his  own  con- 
venience, and  not  because  it  was  necessary  in  the  perform- 
ance of  any  labor  for  the  appellant,  may  fairly  be  consid- 
ered as  the  statement  of  a  fact  properly  connected  with  the 
allegation  of  his  employment  by  appellant  and  the  circum- 
stance under  which  he  was  riding  on  appellant's  car. 
Whether  he  paid  for  his  ticket  does  not  appear,  nor  what 
were  the  rules  of  the  company.  The  kind  of  employment 
of  the  decedent  does  not  appear. 

The  word  ** passenger"  has  a  well-defined  meaning,  to 

wit:  **One  who  travels  in  some  public  conveyance  by  virtue 

of  a  contract,  expressed  or  implied,  with  the  carrier, 

2.  as  for  the  payment  of  fare  or  that  which  is  accepted 
as  an  equivalent  therefor."    Anderson's  Law  Diet. 

In  Indianapolis,  etc,  Transit  Co.  v.  Foreman  (1904),  162 

Ind.  85,  102  Am.  St.  185,  cited  by  appellant,  the  appellee 

had,  after  the  day's  work  was  over,  entered  a  work- 

3.  car  of  the  appellant,  with  divers  other  employes  of 
the  appellant,  for  the  purpose  of  being  carried  to  his 

residence.  The  court  held  that  the  allegations  of  the  com- 
plaint that  the  appellee  was  simply  a  passenger  on  the 
work-car,  and  that  the  allegation  that  appellant  owed  him 
a  duty  and  was  bound  to  carry  him  safely,  were  mere  con- 
clusions of  the  pleader.  In  Baltimore,  etc.,  R.  Co,  v.  Clapp 
(1905),  35  Ind.  App.  403,  also  cited  by  appellant,  the  court 
held  the  specific  facts  pleaded  showed  that  the  decedent  was 
in  appellant's  service,  being  carried  on  appellant's  train  to 
his  working  place,  free  of  charge,  and  that  he  was  a  fellow 
servant.    In  the  case  at  bar  the  specific  allegations  are  not 
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inconsistent  with  the  allegations  that  decedent  was  a  pas- 
senger.   The  demurrer  was  properly  overruled. 

The  answers  to  interrogatories  show  that  the  decedent,  at 
the  time  of  his  death,  was  in  the  employ  of  the  appellant 

corporation,  and  had  been  in  such  employ  for  four- 
4.     teen  years.    His  duties  were  to  go  out  over  the  lines 

of  said  company  and  assist  in  replacing  cars  upon 
the  track  in  the  event  of  derailment,  to  repair  cars  which 
got  out  of  order  on  the  road,  and  to  keep  cars  clean  for  use 
in  the  business  of  the  company  in  carrying  passengers.  On 
the  day  of  the  accident  he  was  on  his  way  directly  from  his 
work  .to  his  home,  riding  upon  a  car  by  reason  of  a  ticket 
given  to  him  by  the  bam  foreman,  which  entitled  him  to 
ride  to  his  house.  At  that  time,  and  prior  thereto,  it  was 
the  custom  of  the  appellant  to  give  all  of  its  employes  doing 
manual  labor  of  any  kind  tickets  entitling  them  to  ride  on 
its  cars  from  the  place  of  work  to  their  homes,  and  the 
next  morning  from  their  homes  to  their  place  of  work.  The 
custom  was  beneficial  to  said  company  in  carrying  on  its 
business  and  beneficial  to  the  employes  of  said  company.  It 
was  a  part  of  the  system  by  which  the  company  car- 
ried on  its  business  as  a  common  carrier  of  the  public. 
Said  decedent  did  not  pay  and  was  not  intending  to  pay 
anything  other  than  said  ticket  issued  as  aforesaid.  There 
was  no  evidence  that  it  was  a  part  of  the  contract  of  em- 
ployment between  the  appellant  and  decedent  that  he 
should  be  entitled  to  ride  upon  an  employe's  ticket  from  his 
work  to  his  home  in  the  evening  and  from  his  home  to  his 
work  in  the  morning.  Said  tickets  were  used  whenever  said 
company  sent  its  employes  from  one  place  to  another  upon 
its  lines  upon  business  of  the  company.  They  were  not 
issued  to  persons  who  were  not  employes.  They  were  issued 
for  other  reasons  than  the  transaction  of  the  business  of  the 
company.  Said  custom  of  issuing  tickets  as  participated  in 
by  the  decedent  at  the  time  of  such  accident,  and  for  a  long 
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time  prior  thereto,  was  not  a  part  of  the  contract  of  em- 
ployment by  which  said  decedent  was  working  for  said  com- 
pany. At  the  time  of  his  death  the  decedent  had  sur- 
rendered the  first  ticket  to  the  conductor,  and  he  had  the 
return  ticket  on  his  person.  He  asked  for  and  was  given 
the  employe's  ticket  upon  which  he  was  riding  at  the  time 
of  his  death,  solely  by  reason  of  the  relation  of  employer 
and  employe  then  existing  between  said  company  and  him- 
self. At  the  time  of  his  death  he  was  making  a  proper  use 
of  the  privilege  he  had  as  an  employe,  and  exercising  his 
right.  No  contract  was  shown.  The  ticket  on  which  he  was 
riding  was  what  was  known  as  a  ** Union  Station  ticket," 
that  is,  one  on  which  he  could  ride  anywhere  he  pleased  on 
any  line  running  to  the  Union  Station.  He  was  not  bound 
to  use  the  ticket  he  procured  on  July  25,  1904,  and  it  was 
not  necessary  for  him  to  use  said  ticket  as  soon  as  he  pro- 
cured it;  he  could  wait  several  hours  before  using  it,  if  he 
wanted  to.  The  ticket  was  not  to  be  used  by  him  upon  any 
paji;icular  car.  His  day's  work  was  done  at  the  time  he 
took  passage  on  the  car  on  which  he  was  killed.  He  was 
going  home  to  his  supper,  was  not  in  any  way  doing  work 
for  the  appellant,  was  simply  riding  on  said  car  for  his  own 
convenience.  He  had  no  work  to  perform  for  the  company 
after  5:30  o'clock  p.  m.  July  25,  1904,  until  7  o'clock  the 
next  morning,  the  time  between  those  hours  being  his  own. 
The  appellant  authorized  the  barn  foreman  to  give  out  the 
employes'  tickets  to  the  men  engaged  in  Department  No.  1. 
The  men  employed  in  Department  No.  1  could  procure  em- 
ployes'  tickets  from  said  foreman  for  other  purposes  than 
riding  home  after  their  day's  work  was  done.  They  were 
used  by  the  employes  of  the  appellant  at  other  times  than 
when  going  to  and  coming  from  work,  and  were  honored  by 
the  various  conductors  of  the  various  lines  of  the  appellant 
about  July  25,  1904,  and  before  that  time.  The  fact  was 
known  to  the  appellant  before  July  25,  1904,  that  its  em- 
ployes were  riding  upon  employes'  tickets  to  other  places 
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than  to  and  from  their  work.  Deceased  was  employed  in 
Department  No.  1.  He  had,  on  numerous  occasions,  ob- 
tained from  his  bam  foreman,  employes*  tickets  to  be  used 
by  him  for  other  purposes  than  to  procure  passage  to  and 
from  his  work.  It  was  a  well-recognized  part  of  appellant's 
system  in  carrying  on  its  business,  prior  to  July  25,  1904,  to 
issue  to  its  employes  tickets  known  as  employes'  tickets  for 
any  purposes  desired  by  such  employes,  other  than  going  to 
and  from  work.  The  deceased  was  led  by  the  appellant  to 
believe  that  the  ticket  upon  which  he  procured  passage 
on  July  25,  1904,  was  issued  to  him  solely  for  his  own  con- 
venience. At  the  time  he  was  killed,  he  was  riding  upon 
appellant's  cars  in  the  same  manner  as  any  other  passenger. 
He  had  nothing  to  do  with  the  operation  of  the  car  he  was 
on  when  he  was  killed.  Prom  5:30  o'clock  p.  m.  of  July 
25,  1904,  until  the  next  morning  the  appellant  had  no  con- 
trol over  the  actions  of  the  deceased.  There  was  not,  at 
any  time  during  the  employment  of  decedent,  any  contract 
entered  into  by  and  between  appellant  and  decedent  as  to 
his  use  of  said  employes'  tickets. 

The  facts  specially  found  are  not  in  irreconcilable  con- 
flict with  the  general  verdict,  which  finds  that  the 

5.  decedent  was  a  passenger,  and  therefore,  under  nu- 
merous decisions,  the  general  verdict  must  prevail. 

On  the  motion  for  a  new  trial,  appellant  insists  that  the 

verdict  of  the  jury  is  contrary  to  law  and  not  sustained 

by  sufficient  evidence;  that  the  undisputed  evidence 

6.  of  Mahoney  and  Condrey  shows  that  the  decedent 
was  a  fellow  servant  with  the  motorman  and  con- 
ductor, whose  negligence  is  claimed  to  have  caused  the  in- 
jury. The  facts  that  the  negligence  of  appellant  resulted 
in  the  death  of  decedent,  and  that  the  decedent  was  free 
from  contributory  negligence,  are,  imder  the  evidence,  be- 
yond question. 

The  decedent  was  on  the  first  seat  of  a  street-car,  facing 
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toward   the   rear.     The   conductor   was   approaching,   but 
had  not  yet  reached  him  in  collecting  fares.    He  was 

7.  using  the  ordinary  transfer  given  on  any  car  ticket. 
This  evidence  supports  the  verdict  upon  the  question 

of  the  decedent's  being  a  passenger.    It  is  claimed  that  the 

damages  are  excessive.    Decedent  was  fifty-eight  years  old, 

a  hard-working  man,   of  good  habits,  and  in  good 

8.  health,  earning  $10.50  a  week.     He  left  a  widow,  a 
minor  son,  and  five  grown  children.  The  true  measure 

of  damages  is  the  pecuniary  loss  of  those  entitled  to  recover. 

The  loss  to  the  child  of  the  father's  care  is  one  element  of 

this  measure  of  damages.    **  Where  the  relation  of  a 

9.*  party,  whose  death  has  been  caused,  to  those  for 
whose  benefit  the  suit  is  being  prosecuted,  has  been 
shown,  and  his  obligation,  disposition,  and  ability  to  earn 
wages  or  conduct  business,  and  care  for,  support,  advise, 
and  protect  those  dependent  upon  Mm,  the  matter  is  then 
to  be  submitted  to  the  judgment  and  sense  of  the  jury." 
Pittsburgh,  etc,  B.  Co.  v.  Burton  (1894),  139  Ind.  357,  and 
cases  cited.  The  jury,  under  the  statute,  might  have  fixed 
the  amount  of  the  verdict  at  $10,000.  The  fact  that  this 
was  not  done  would  tend  to  show  that  the  jury  did  not  act 
from  prejudice,  partiality  or  corruption.  We  cannot  say 
that  there  was  an  abuse  of  discretion  in  the  assessment. 

The  court,  in  giving  to  the  jury  instruction  five,  said,  in 
substance,  that  the  violation  of  ordinance  fifty  of  the  city 
of  Indianapolis  was  negligence  per  se.  The  giving  of  this 
instruction  is  one  of  the  reasons  for  a  new  trial.  The  ad- 
mitting of  the  ordinance  in  evidence  was  excepted  to,  and 
is  made  another  reason  for  a  new  trial.  Said  ordinance  was  in- 
tended to  regulate  the  manner  of  crossing  steam  railroads  by 
street-cars  in  the  city  of  Indianapolis,  and  provided  that  it 
should  be  unlawful  for  any  conductor  in  charge  of  any  street- 
car using  the  streets  of  said  city,  for  the  purpose  of  carrying 
passengers  or  freight,  to  permit  such  cars  to  cross  or  enter 
upon  the  track  or  tracks  of  any  steam  railroad  in  said  city 
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until  such  conductor  should  have  first  fully  crossed  on  foot 
to  the  opposite  side  of  the  farthest  track  of  said  steam  rail- 
road from  his  said  car,  and  it  should  be  unlawful  for  any 
motorman,  gripman,  or  engineer,  in  charge  of  such  car,  to 
go  upon  the  track  or  tracks  of  any  such  steam  railroad  until 
the  conductor  in  charge  of  such  car  shall  have  first  crossed 
on  foot  to  the  opposite  side  of  the  farthest  track  of  said 
steam  railroad  from  said  car  and  shall,  from  said  point, 
have  signaled  such  motorman,  gripman  or  engineer  to  pro- 
ceed with  his  said  car.  It  is  claimed  that  said  ordinance 
is  by  its  terms  unreasonable,  unfair,  arbitrary  and  oppres- 
sive, and,  having  been  passed  under  the  general  grant  of 
authority,  is  void,  and  that  the  admission  of  the  evidence 
and  the  giving  of  the  instructions  were  each  erroneous. 

It  is  not  necessary  to  pass  upon  the  question  of  the 
validity  of  the  ordinance,  because  the  uncontradicted  evi- 
dence, without  reference  to  the  ordinance,  shows  ap- 
6.    peUant's    negligence.     Pittsburgh,    etc.,    B.    Co.    v. 
Browning  (1904),  34  Ind.  App.  90.     The  car  was 
run  upon  the  track  of  a  steam  railroad,  directly  in  front  of 
an  approaching  train,  without  any  eflfort  to  stop  the  car, 
and  without  any  attempt  by  the  conductor  to  ascer- 

10.  tain  whether  the  way  was  clear.    While  not  basing 
the  decision  upon  the  validity  of  the  ordinance  we 

think  it  proper  to  say  that  we  deem  it  valid. 

The  refusal  of  the  court  to  instruct  the  jury  in  favor  of 
defendant  was  not,  as  claimed  by  appellant,  error, 

11.  for  the  reason  that  there  was  evidence  clearly  tend- 
ing to  su^in  the  material  allegations  of  the  com- 
plaint. 

The  witness  Bowne  was  permitted,  over  the  objection  of 

the  defendant,  to  answer  the  following  questions :  *' I  will  ask 

you  if  tickets  were  issued  to  you  on  other  occasions, 

12.  when  you  told  them  that  you  were  not  going  to  or  from 
work,  but  for  other  purposes?     Now,  how  are  you 

in  the  habit  of  using  those  tickets?"     The  witness  Stead 
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was  asked,  over  the  objection  of  the  defendant,  the  follow- 
ing: **Did  you  get  any  tickets  from  them  [barn  foremen] 
at  a  time  you  stated  to  them  that  you  were  not  going  home, 
but  wanted  them  for  some  other  purpose  T*  The  following, 
over  the  objection  of  appellant,  was  put  to  the  witness  Cree : 
**What  statement  did  Thornton  ever  make  to  you  for  issuing 
these  tickets  for  pleasure  trips,  or  for  trips  not  connected 
with  your  going  to  and  from  home,  at  a  time  when  you 
asked  him  for  tickets?"  The  objection  to  each  of  these 
questions  was  that  it  was  collateral  to  the  issues  in  the  case. 
Appellant's  brief  does  not  show  what  answers  were  given  to 
these  questions.  We  cannot  say  from  such  brief  that  these 
answers  were  prejudicial.  It  appears,  however,  that  the 
questions  objected  to  by  appellant  relate  to  the  custom 
and  practice  of  the  appellant  in  issuing  tickets  to 

13.  its  employes,  about  which  the  defendant  had  ques- 
tioned its  own  witnesses,  and,  if  the  questions  ob- 
jected to  had  been  improper,  the  defendant  was  not  in  a 
position  to  complain.  Blough  v.  Parry  (1896),  144  Lid. 
463;  PeTice  v.  Waugh  (1893),  135  Ind.  143;  Campbell  v. 
Connor  (1896),  15  Ind.  App.  23;  Ewbank's  Manual,  §255. 

The  controlling  questions  in  this  case  are  whether  the 

defendant,  in  riding  home  after  his  work  was  done,  was  a 

passenger  or  fellow  servant,  and  whether  the  evidence 

14.  supports    the    verdict    that    he    was    a    passenger. 
Numerous  cases  decided  on  facts  analogous  to  those 

of  the  case  at  bar  would  warrant  the  conclusion  that  he 
was  a  passenger.  Dickinson  v.  West  End  St,  R,  Co.  (1901), 
177  Mass.  365,  59  N.  E.  60,  83  Am.  St.  284,  52  L.  R.  A. 
326;  Peterson  v.  Seattle  Traction  Co.  (1900),  23  Wash.  615, 
63  Pac.  539,  65  Pac.  543,  53  L.  R.  A.  586;  Chattanooga 
Rapid  Trans.  Co.  v.  V enable  (1900),  105  Tenn.  460,  58  S. 
W.  861,  51  L.  R.  A.  886;  Doyle  v.  Fitchburg  R.  Co.  (1894), 
162  Mass.  66,  37  N.  E.  770,  25  L.  R.  A.  157,  44  Am.  St.  335; 
Doyle  V.  Fitchburg  R.  Co.  (1896),  166  Mass.  492,  44  N.  E. 
611,  33  L.  R.  A.  844,  55  Am.  St.  417;  LouisvUle,  etc.,  R.  Co. 
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V.  Scott's  Adm.  (1900),  108  Ky.  392,  56  S.  W.  674,  50  L. 
R.  A.  381;  State,  ex  rel.,  v.  Western  Maryland  B.  Co. 
(1884),  63  Md.  433;  Whitney  v.  New  York,  etc.,  B.  Co. 
(1900),  102  Fed.  850,  43  C.  C.  A.  19,  50  L.  R.  A.  615; 
Waiiams  v.  Oregon,  etc.,  B.  Co.  (1898),  18  Utah  210,  54^ 
Pac.  991,  72  Am.  St.  777 ;  McDaniel  v.  Highland  Ave.,  etc., 
R.  Co.  (1890)',  90  Ala.  64,  8  South.  41. 

There  are  many  cases  in  which  employes  are  held  to  be 
fellow  servants  while  traveling  in  various  ways  and  by 
various  methods  of  transportation  as  an  incident  of  their  em- 
ployment, where  they  were  at  the  time  in  the  service  of  the 
defendant  and  subject  to  the  control  of  a  foreman.  In  Mc- 
Daniel y.  Highland  Ave.,  etc.,  B.  Co.,  supra,  it  is  held  that 
where  an  employe  of  his  own  volition  rides  on  a  passenger- 
car,  he  cannot  assert  the  rights  of  an  employe  when  they 
differ  from  those  of  a  passenger.  The  case  at  bar  is  not 
one  in  which  the  employe  was  being  transported  in  the 
immediate  connection  with  his  employment.  Such  cases 
are  distinguishable  from  the  one  at  bar.  Dickinson  v.  West 
End  St.  B.  Co.,  supra;  Doyle  v.  Fitchburg  B.  Co.,  supra; 
Peterson  v.  Seattle  Traction  Co.,  supra.  Decedent's  time 
was  his  own.  It  was  not  part  of  his  duty  to  defendant  to 
take  the  car  on  which  he  was  riding  and  go  to  his  home. 
He  might  go  where,  and  in  any  way,  he  pleased.  He  was 
not  riding  in  the  line  of  his  duty  in  the  course  of  his 
employment. 

Judgment  affirmed. 


Sasse  V.  Rogers. 

[No.  6,033.    Filed  June  5,  1907.] 

1.  MALICTOX78  Pboskcution. — Elements. — ^To  sustain  an  action  for 
malicious  prosecution  it  must  be  shown  that  defendant,  without 
probable  cause  and  with  malice,  prosecuted  the  plaintiff,  or  In- 
stituted such  prosecution,  and  that  such  prosecution  terminated 
in  plalutiflTs  favor,    p.  109. 
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2.  TmAU—Malicioua  Pro8ccution.— Probable  Cause. — Questions  for 
Jury. — ^In  an  action  for  malicious  prosecution,  the  question  of 
probable  cause  is  one  for  the  court,  and  the  other  facts  are  for  the 
Jury.    pp.  199,  202. 

3.  Maucioub  PROSECTjnoif. — PlaintifTs  Discharge—The  plaintiff, 
in  an  action  for  malicious  prosecution,  sufficiently  shows  a  ter- 
mination of  the  prosecution  against  him,  when  he  proves  that  he 
was  discharged  because  of  insufficiency  of  the  evidence,  or  because 
defendant  withdrew  the  prosecution  or  failed  to  make  any  com- 
plaint, or  to  appear  against  him.    p.  200. 

4.  Same. — Want  of  Probable  Cause. — ^Want  of  probable  cause,  in  an 
action  for  malicious  prosecution,  is  not  shown  by  proof  that  the 
prosecutor  voluntarily  abandoned  or  dismissed  the  cause,    p.  200. 

5.  Tbial. — Instructions. — Assuming  Facts. — ^An  instruction  that  as- 
sumes the  existence  of  a  controverted  fact  is  erroneous,    p.  201. 

C.  Same. — Instructions. — Malicious  Prosecution. — Probable  Cause, 
— Advice  of  Attorney. — In  an  action  for  malicious  prosecution,  an 
instruction  which  bases  defendant's  contention  of  probable  cause 
solely  upon  the  advice  of  his  attorney,  is  erroneous,  since  probable 
cause  might  have  existed  independently  of  such  advice,    p.  201. 

7.  Damages. — Excessive. — Malicious  Prosecution. — A  verdict  for 
$500,  in  a  malicious  prosecution  case,  is  excessive,  where  defend- 
ant was  arrested  on  July  7  for  trespass  and  was  discharged  on 
July  11,  and  lost  from  his  work  the  intervening  days  and  paid  $8 
to  his  attorney  for  services,  no  physical  or  mental  pain  being 
shown,    p.  202. 

Prom  Vanderburgh  Circuit  Court ;  Louis  0.  Rasch,  Judge. 

Action  by  Solomon  W,  Rogers  against  Theodore  Sasse 
and  another.  From  a  judgment  against  Sasse,  he  appeals. 
Reversed. 

De  Witt  Q.  Chappell,  Louis  T.  Shanner  and  William  C. 
Vawter,  for  appellant. 

CoMSTOCK,  C.  J. — The  complaint  alleges  that  the  defendants 
therein,  Annette  Sasse  and  Theodore  Sasse,  on  July  7,  1902, 
without  probable  cause,  caused  the  plaintiff  to  be  arrested  on 
a  warrant  and  brought  before  a  certain  justice  of  the  peace 
having  jurisdiction  in  the  premises,  on  the  charge  of  tres- 
pass; that  the  plaintiff  changed  the  venue  of  said  cause 
to  another  justice  of  the  peace,  and  that  on  the  trial  of  said 
cause  plaintiff  was,  by  the  judgment  of  said  court,  acquitted 
and  discharged;  **that,  in  consequence  of  said  arrest  and 
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giving  bond,  he  incurred  an  expense  of  $15,  costs  and  coun- 
sel fees,  in  defending  himself,  and  was  prevented  for  five 
days  from  transacting  his  business."  Judgment  for  $1,000 
is  demanded.  The  apx>ellant  and  his  codefendant  below, 
Annette  Sasse,  answered  said  complaint  by  a  general  denial. 
At  the  close  of  plaintiflf's  evidence,  the  defendant  Annette 
Sasse  moved  for  a  peremptory  instruction  to  the  jury  in  her 
behalf,  which  motion  was  sustained,  and  a  verdict  returned 
for  her  and  judgment  accordingly  on  the  verdict  was  ren- 
dered in  her  favor.  Defendant  Theodore  Sasse,  at  the  close 
of  the  trial,  moved  that  the  court  instruct  the  jury  to  return 
a  verdict  for  him,  but  the  court  overruled  this  motion  and 
api)ellant  excepted.  The  jury  thereafter  returned  a  verdict 
against  api)ellant  for  $500,  and  the  court  rendered  judg- 
ment thereon  for  said  sum. 

The  error  assigned  and  discussed  is  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 
Among  the  reasons  set  out  in  this  motion  are  that  the  dam- 
ages assessed  by  the  jury  are  excessive,  and  that  the  court 
erred  in  giving  to  the  jury  certain  instructions. 

"When  a  person  prosecutes  another,  or  causes  him  to  be 

prosecuted  for  an  offense  of  which  he  is^  innocent,  when 

he  acts  maliciously  and  without  probable  cause,  he  is 

1.  guilty  of  a  tort  and  the  person  so  prosecuted  may 
maintain  an  action  for  malicious  prosecution.     To 

sustain  such  action  the  plaintiff  must  show:  (1)  That  he  has 
been  prosecuted;  (2)  that  the  defendant  was  the  prosecutor 
or  instigator  of  the  prosecution;  (3)  that  the  defendant  had 
no  probable  cause  for  doing  so;  (4)  that  he  acted  with 
malice;  (5)  that  the  prosecution  terminated  in  favor  of 
the  plaintiff. 

Whether  the  defendant  had  probable  cause  is  a  question 
of  law  for  the  court.    The  other  facts  are  to  be  de- 

2.  termined  by  the  jury.    Cottrell  v.  Cottrell  (1890) ,  126 
Ind.  181,  184,  and  cases  cited. 

A  sufficient  termination  of  the  prosecution  against  the 
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plaintiff  is  established  when  he  is  discharged  by  a  magistrate, 
either  because  of  insufficiency  of  evidence,  or  because 

3.  the  defendant  withdrew  the  prosecution  or  failed  to 
make  any  complaint  or  to  appear.  Venafra  v.  John- 
son (1833),  10  Bing.  301;  McDonald  v.  Rooke  (1835),  2 
Bing.  N.  C.  217;  Sayles  v.  Briggs  (1842),  4  Met.  (Mass.) 
421;  MoyU  V.  Drake  (1886),  141  Mass.  238,  6  N.  E.  520; 
Brown  v.  Randall  (1869),  36  Conn.  56,  4  Am.  Rep.  35,  and 
cases  cited. 

The  lack  of  probable  cause  is  not  shown  by  the  abandon- 
ment of  the  prosecution  by  the  prosecutor,  by  the  dismissal 
of  the  charge  by  the  prosecutor,  by  the  voluntary  dis- 

4.  continuance  of  the  prosecution,  or  by  dismissal  for 
want  of  prosecution.    Braveboy  v.  Cock  field  (1842), 

2  McMul.  (S.  C.)  270,  39  Am.  Dec.  123;  Flickinger  v. 
Wagner  (1877),  46  Md.  580,  and  cases  cited.  Appellant 
consented  to  the  discontinuance  of  the  case,  because,  as  he 
stated,  he  did  not  wish  the  plaintiff  to  be  punished. 

The  following  facts  are  shown  without  contradiction: 
Theodore  Sasse,  at  the  time  of  the  trial,  was  a  man  about 
seventy-five  years  of  age,  residing  with  his  wife,  Annette 
Sasse,  on  a  farm  owned  by  her  in  Gibson  county,  Indiana. 
His  wife  had  another  separate  tract  of  land  more  than  one 
and  one-half  miles  away  from  the  home  place.  This  tract 
of  land  lies  east  of  the  Evansville  &  Indianapolis  Railroad, 
and  had  a  meadow  thereon.  Appellant's  wife,  for  fifteen 
years  or  more,  had  been  confined  to  her  home  and  unable  to 
walk  by  reason  of  rheumatism.  The  appellant  and  his  two 
daughters  looked  after  and  principally  managed  the  lands 
owned  by  the  wife.  Appellee,  Solomon  W.  Rogers,  in  the  year 
1899,  rented  this  home  place  from  Mrs.  Sasse,  and  a  written 
contract  thereof  was  signed  by  the  parties.  In  this  writing 
no  mention  was  made  of  the  tract  of  land  lying  east  of  said 
Evansville  &  Indianapolis  Railroad,  nor  was  it  in  any  way 
then  rented  by  the  appellee.    In  the  year  1899  appellee  did 
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not  cut  any  of  the  meadow  on  this  land  east  of  the  railroad, 
but  in  the  years  1900  and  1901,  as  claimed  by  appellant,  he 
did  cut  a  part  of  the  meadow  land  on  this  tract,  under  a 
verbal  agreement  made  by  the  owner  and  himself.  As  to 
whether  appellee  ever  had  any  license  to  cut  the  meadow  in 
1902  there  was  a  conflict  in  the  evidence.  Some  time  before 
harvest  in  1902  it  came  to  the  knowledge  of  appellant  that 
appellee  was  threatening  to  cut  the  grass  in  question,  and  he 
took  counsel  with  an  attorney,  in  good  standing,  as  to  what 
course  he  should  take  to  prevent  appellee's  carrying  out  his 
threat.  Thereafter,  appellee  having  begun  to  mow  said 
meadow,  appellant,  upon  the  advice  of  said  attorney,  caused 
him  to  be  arrested.  He  was  brought  before  a  justice  and 
gave  bond  in  the  sum  of  $25  for  his  appearance  therein,  to 
answer  said  charge.  Later  the  venue  was  changed  to  an- 
other justice  in  said  township,  and  a  like  bond  given  in  the 
sum  of  $50  for  the  appearance  of  the  appellee  before  that 
justice.  On  July  11,  1902,  the  prosecuting  attorney,  with- 
out any  trial,  dismissed  said  prosecution,  and  appellee  was 
at  once  discharged. 

Instruction  ten,  given  by  the  court  of  its  own  motion,  is 

objectionable  and  misleading,  because  it  assumes  that  the 

appellee  was  the  tenant  of  the  wife  of  appellant,  and 

5.  had  a  right  to  go  upon  said  meadow  and  cut  the 
grass  therefrom.  The  opening  sentence  of  said  in- 
struction begins:  **If  it  appear  by  a  fair  preponderance  of 
the  evidence  that  the  defendant  did  not  know  that  plaintiff 
was  the  tenant  of  Annette  Sasse,  and  had  a  right  to  go  upon 
said  meadow  and  cut  the  grass  therefrom,"  etc.  Whether  h^ 
had  the  right  as  tenant  to  cut  the  ^rass  was  the  question  at 
issue. 

Instruction  fourteen,  given  by  the  court,  bases  appellant's 
defense  solely  upon  the  advice  of  counsel.    This  was 

6.  error.    Probable  cause  might  have  existed  independ- 
ently of  the  advice  of  counsel. 

He  was  arrested  July  7  and  discharged  July  11,  1902,    He 
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testified  that  he  did  nothing  between  these  days;  that  his 

own  services  and  the  services  of  his  team  were  worth 
7.    $3  a  day,  and  that  he  paid  $8  to  his  attorney.    He 

made  no  claim  for  damages  other  than  above  stated. 
In  his  arrest  there  was  no  element  of  humiliation.  Nothing 
was  claimed  for  physical  or  mental  pain.  Upon  the  showing 
made  by  appellee,  the  sum  assessed  by  the  jury  was  excessive. 
The  Supreme  Court  in  Cottrell  v.  Cottrell,  supra — an  ac- 
tion for  malicious  prosecution — say:    **It  was  the  duty  of 

the  court  to  state  in  hypothetical  form  the  material 
2.    facts  which  the  evidence  tended  to  establish,   and 

give  them  positive  instructions  as  to  whether,  upon 
the  state  of  facts  assumed,  there  was  probable  cause.  And 
if  there  was  conflicting  evidence,  it  was  the  duty  of  the 
court  to  charge  the  law  upon  the  conflicting  theories.^'  In 
the  instructions  given  in  the  case  at  bar  the  court  seems  not 
to  have  complied  with  this  requirement. 

Without  passing  upon  other  alleged  errors,  and  without 
intimating  any  opinion  as  to  the  merits  of  the  cause,  the 
judgment  is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Indianapolis  Traction  &  Terminal  Company 
V.  Formes. 

[No.  5,861.    Filed  April  3,  1007.    Rehearing  denied  June  5,  1907.] 

1.  PLEADiiro. — ComplainU — Master  and  Servant, — In  Line  of  Duty. 
— Street  Railroads, — Negligence, — A  complaint,  by  a  passenger, 
alleging  that  defendant  street  railroad  company  ''by  and  through 
Its  servants,  who  were  in  charge  of  said  car,  •  •  •  negligently 
ran  said  car**  into  a  railroad  train,  causing  plaintiff's  injuries, 
shows  that  such  servants  were  In  charge  of  the  car.    p.  205. 

2.  Same. — Amendments  After  Trial. — ^The  trial  courts  may  permit 
the  amendment  of  an  answer  after  trial,  so  as  to  have  such  an- 
swer conform  to  the  proof;  and  the  correction  of  the  order-book 
entry  of  the  filing  of  an  amended  answer,  by  showing  such 
amendment  was  merely  by  interlineation  of  the  original  answer, 
is  harmless,    p.  205. 
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3.  Plkadino. — Amendments. — Change  of  Issues, — Immaterial  amend- 
ments made  to  an  answer,  after  trial,  so  as  to  make  it  conform 
to  the  proof,  do  not  have  the  effect  of  withdrawing  from  the 
record  the  replies ;  but  the  same  Issues  remain,  and  the  Jury  need 
not  be  resworn,    p.  206. 

4.  MumriPAi.  CoBPORATioirs. — Ordinances.-^RegulaHng  RaUroad 
Crossings. — Street  Railroads. — ^A  city  ordinance  requiring  motor- 
men  of  street-cars  to  stop  until  their  conductors,  after  crossing 
the  railroad  tracks,  signal  them  to  cross,  Is  reasonable  and  valid, 
p.  207. 

5.  Evidence.— /Secord^  of  Signal  Service. — Harmless  Error.— The 
admission  of  the  records  of  the  signal  service  to  prove  that  the 
day  on  which  an  accident  happened  was  cloudy  and  misting.  Is 
harmless,  where  the  uncontradicted  evidence  showed  that  it  was. 
p.  207. 

6.  Same. — Opinions. — Hypothetical  Questions. — ^Parties  have  the 
right.  In  propounding  a  hypothetical  question  to  an  expert,  to 
assume  any  fact  or  facts  which  the  evidence  tends  to  prove,  the 
existence  of  such  assumed  tnct  or  facts  and  the  weight  of  the 
opinion  of  the  expert  thereon  being  questions  for  the  Jury.    p.  207. 

7.  Appeal. — Theory  of  Case. — Resulting  Errors. — Where  a  certain 
theory  of  the  effect  of  an  amendment  to  an  answer  is  not  sus- 
tained on  appeal,  alleged  errors  resulting  from  such  theory  will 
not  be  farther  noticed,    p.  208. 

8.  Tbial. — Instructions^ — Hoto  Considered. — Compromise. — Mental 
Condition. — ^Instructions  must  be  considered  as  a  whole  and  not 
separately;  and  an  instruction  correctly  stating  the  law  in  the 
abstract,  as  to  plaintifTs  mental  condition  at  the  time  of  executing 
a  release,  is  not  harmful,  where  other  instructions  correctly  state 
the  law  concretely  thereon,   p.  209. 

9.  Saiob. — Instructions. — Compromise. — Tender  of  Money  Received. 
— ^An  instruction,  in  a  personal  injury  case,  as  to  the  right  of 
plaintiff  to  have  an  alleged  settlement  set  aside  on  account  of 
fraud,  which  instruction  omits  the  requirement  of  a  tender  back 
of  the  money  received,  is  harmless,  where  the  evidence  shows, 
without  conflict,  that  such  tender  was  made.    p.  210. 

10.  Compromise  and  Settlement. — Street  Railroads. — Negligence, 
— Fraud. — A  settlement,  secured  by  a  street  railroad  company 
with  a  woman  injured  by  its  negligence,  about  ten  hours  after  the 
accident  and  when  she  was  delirious  and  hysterical  from  the 
effects  of  opiates,  and  the  money  given  was  promptly  returned, 
Is  Invalid,    p.  211. 

11.  Tbiai.  —  Instructions.  —  Repetitions.  —  Fraud.  —  Appellant,  at 
whose  request  ten  instructions  were  given  on  the  question  of 
fraud,  has  no  cause  to  complain  because  the  court  gave  six  at 
the  request  of  appellee,    p.  212= 
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12.  Tkial. — InatrucHona. — Issues,— Burden  of  Proof. — ^An  instruc- 
tion outlining  the  issues  In  a  personal  Injury  case,  wherein  an 
alleged  fraudulent  settlement  was  involved,  showing  on  which 
party  the  burden  of  proof  lay.  Is  proper,    p.  2ia 

18.  Same. — Interrogatories  to  Jury. — Erroneous  View  of  Law. — 
— When  Harmless. — Where  the  defendant  was  liable  under  the 
answers  to  the  interrogatories  to  the  Jury,  regardless  of  the  ques* 
tlon  whether  an  interlineation  of  a  release,  after  its  execution, 
vitiated  same,  the  trial  court's  erroneous  view  of  such  question 
is  not  reversible  error,    p.  213. 

Prom  Morg^an  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Action  by  Elizabeth  Pormes  against  the  Indianapolis 
Traction  &  Terminal  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
Oeorge  Young,  Oeorge  W.  Orubbs  and  John  M.  Bailey, 
for  appellee. 

Rabb,  J. — The  appellee  sued  the  appellant,  together  with 
the  Indianapolis  Street  Railway  Company,  the  Cincinnati, 
Hamilton  &  Western  Railway  Company,  and  the  Cincinnati, 
Hjunilton  &  Dayton  Railway  Company,  to  recover  damages 
alleged  to  have  been  sustained  by  her  through  the  negligent 
act  of  the  defendants.  The  cause  was  dismissed  as  to  all 
the  defendants  except  the  appellant.  The  appellant's  de- 
murrer to  the  second  paragraph  of  the  amended  complaint 
was  overruled  and  an  exception  reserved.  An'  answer  in 
two  paragraphs — ^the  first  a  general  denial,  the  second  set- 
ting up  a  written  release  executed  by  the  appellee  before 
the  commencement  of  the  action — was  filed  by  appellant.  The 
appellee  replied  to  this  answer,  (1)  denying  under  oath  the 
execution  of  the  writing;  (2)  alleging  fraud  in  procuring 
the  release.  The  entire  record  in  the  case  is  not  before  the 
court,  but  it  appears  that  there  were  two  jury  trials  in  the 
case,  the  first  trial,  for  some  reason  not  made  apparent, 
either  resulting  in  no  verdict,  or  the  verdict  was  set  aside- 
On  the  second  trial  a  general  verdict  was  returned  in  favor 
of  appellee,  assessing  her  damages  at  $8,000,  together  with 
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answers  to  interrogatories  submitted  to  the  jury  by  the 
court.  Appellant's  motion  for  a  new  trial,  assigning  seven- 
ty-seven reasons  therefor,  was  overruled,  and  judgment  ren- 
dered on  the  verdict  in  favor  of  appellee. 

The  first  assigned  error  urged  upon  our  consideration  by 
appellant  is  the  overruling  by  the  court  below  of  the  de- 
murrer to  the  second  paragraph  of  the  amended  com- 

1.  plaint.    The  objection  taken  to  this  paragraph  is  that 
it  does  not  sufficiently  show  that  the  motorman  and 

conductor  were  acting  in  the  line  of  their  duty  and  employ- 
ment at  the  time  of  the  alleged  injury.  There  is  no  merit 
in  this  contention.  The  paragraph  of  complaint  in  question 
avers,  among  other  things,  that  the  **  defendant,  by  and 
through  its  servants,  who  were  in  charge  of  said  car  upon 
which  the  plaintiflf  was  a  passenger,  carelessly  and  negli- 
gently ran  said  car,  or  caused  the  same  to  be  run,  upon  said 
railroad  track  at  said  crossing,  and  carelessly  and  negligent- 
ly collided  with  a  moving  freight-car  on  the  west  track,  caus- 
ing the  injury  to  the  plaintiflf,  hereinafter  more  fully  set 
forth."  This  language  plainly* means  that  appellant's  ser- 
vants in  charge  of  their  passenger-car  negligently  and  care- 
lessly ran  it  in  collision  with  the  freight-car.  The  averment 
that  the  servants  had  charge  of  the  car  was  sufficient  to  im- 
pose upon  them  the  duty  of  at  least  keeping  it  out  of  harm's 
way.  Indianapolis  St.  R.  Co.  v.  Schmidt  (1904),  163  Ind. 
360;  Louisville,  etc.,  R.  Co.  v.  Wood  (1888),  113  Ind.  545. 
It  appears  that  after  the  close  of  the  evidence  upon  the 
first  trial  appellant  asked  and  obtained  leave  of  court  to 
amend  the  second  paragraph  of  its  answer  to  corre- 

2.  spond  with  the  proof  by  striking  out  certain  words 
in  the  answer  and  inserting  certain  other  words,  all 

of  which  was  set  forth  in  their  written  motion.  The  record 
recites  that  **the  court  grants  said  petition  and  permits 
said  amendment,  and  now  said  amendments  are  made  and 
said  second  paragraphs  are  each  filed  and  are  as  follows," 
setting  out  the  original  paragraphs  of  answer  as  amended. 
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This  entry  was  made  in  May,  1904.  After  the  judgment 
was  rendered  in  this  cause  the  appellee  filed  a  verified  mo- 
tion to  correct  this  order-book  entry,  by  making  it  show 
that  the  amendment  to  the  answers  was  by  interlineation 
and  not  by  filing  an  amended  answer.  This  motion  was  sus- 
tained and  the  correction  ordered,  and  to  this  action  of  the 
court  an  exception  was  taken  by  appellant,  and  is  earnestly 
insisted  to  be  reversible  error. 

If  there  was  error  in  this  action  of  the  court»  a  ques- 
tion we  do  not  decide,  it  was  entirely  harmless.  The  'theory 
of  appellant  is  that  by  the  act  of  refiling  the  answers 

3.  as  amended  under  the  leave  of  court  granted,  so  that 
the  same  would  conform  to  the  proof  given  on  the 
trial,  the  issues  in  the  cause  were  thereby  changed,  and  ap- 
pellee's reply  withdrawn  from  the  record.  This  is  an  er- 
roneous assumption.  Amendments  of  this  character  do  not 
change  the  issues  as  they  are  formed  and  submitted  for  trial. 
A  different  rule  prevails  as  to  such  amendments  made  after 
the  issues  are  formed  and  submitted  for  trial  to  conform 
the  pleadings  to  the  proof  given  upon  the  trial  than  obtain 
where  amendments  are  made  to  pleadings  that  are  designed 
to  form  the  issue  to  submit  for  trial.  In  this  case,  when  this 
amendment  was  made,  the  issues  had  all  been  formed,  and 
those  issues  had  been  submitted  to  a  sworn  jury  to  try.  It 
was  not  a  material  amendment.  It  did  not  change  the  issues 
and  require  that  the  jury  be  re-sworn.  If  the  appellant  is 
right  in  its  contention,  then  the  making  of  the  amendment 
would  have  had  the  effect  of  withdrawing  the  case  from  the 
jury,  and  requiring  its  re-submission  and  the  jury  to 
be  re-sworn.  We  hold  that  the  refiling  of  the  amended  an- 
swers was  entirely  unnecessary,  and  that  it  had  no  effect  to 
change  the  issues  as  they  were  formed  and  submitted  to  the 
jury.  Crassen  v.  Swoveland  (1864),  22  Ind.  427;  Record  v. 
Eetcham  (1881),  76  Ind.  482. 

One  reason,  among  others,  for  a  new  trial  is  that  the 
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court  erred  in  permitting  the  appellee  to  introduce  in  evi- 
dence over  the  objection  of  the  appellant,  the  city 

4.  ordinance  requiring  the  conductor  of  a  street-car  to 
go  across  the  tracks  of  a  steam  railroad  in  advance 

of  his  car,  and  prohibiting  the  motorman  from  moving  the 
car  across  the  track  until  he  is  signalled  so  to  do  by  the 
conductor  from  the  opposite  side  of  the  track.  The  objec- 
tion urged  against  this  ordinance  is  that  it  is  unreasonable, 
oppressive,  unfair  and  arbitrary.  Cities  have  power  to 
enact  ordinances  for  the  security  and  protection  of  their  cit- 
izens. The  evident  purpose  of  this  ordinance  was  to  add  to 
the  security  and  safety  of  the  citizens  of  Indianapolis  travel- 
ing in  street-cars  upon  the  streets  of  the  city.  We  think 
that  the  provisions  of  the  ordinance  were  well  calculated  to 
give  much  better  security  to  those  using  the  street-cars,  and 
that  it  was  not  unreasonable,  unfair,  arbitrary,  nor  op- 
pressive. Pittsburgh,  etc.,  B,  Co.  v.  Browning  (1904),  34 
Ind.  App.  90. 

It  is  urged  that  the  court  erred  in  permitting  the  record 

of  the  signal-service  to  be  introduced  in  evidence.    Perhaps 

it  did,  but,  if  so,  it  was  certainly  a  harmless  error. 

5.  The  uncontradicted  testimony  of  all  the  witnesses, 
both  for  appellant  and  appellee,  who  testified  on  the 

point,  shows  that  at  the  particular  time  of  the  accident  it 
was  cloudy  and  misting  rain,  but  that  there  was  an  electric 
light  at  the  crossing,  and  that  the  street-car  had  an  electric 
headlight  that  illuminated  the  surroundings,  and  this  item 
of  evidence  could  not  possibly  have  influenced  the  verdict 
of  the  jury. 

Objection  is  also  made  to  a  hypothetical   question    pro- 
pounded to  Dr.  Sandy  upon  his  examination  in  rebuttal. 
The  only  objection  to  this  question  that  we  can  see 

6.  is  that  it  is  too  long,  embodying  quite  a  number  of 
unnecessary  facts;  but  we  do  not  think  the  question 

is  subject  to  the  criticism  urged  against  it  by  appellant.    It 
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was  not  necessary  that  the  question  should  set  forth  and 
embody  all  the  facts  in  the  case  relating  to  the  matter. 
Parties  have  the  right  to  propound  hypothetical  questions 
to  professional  witnesses  embodying  the  proponent's  theory 
of  the  facts  in  the  case,  within  the  limits  of  what  the  evi- 
dence tends  to  prove.  If  the  evidence  fails  to  sustain  the 
facts  embodied  in  the  question,  upon  which  the  expert  bases 
his  opinion,  then  the  answer  will  prove  nothing,  and  the 
jury  should  be  so  instructed.  If  other  facts  than  those  set 
forth  in  the  question,  and  that  would  affect  the  opinion  of 
the  witness,  appear  in  evidence,  it  is  the  province  of  the 
opposing  party  to  make  this  apparent  upon  cross-examina- 
tion of  the  expert,  and  in  this  way  his  opinion  would  be 
properly  expressed  to  the  jury  and  go  for  what  it  was  worth. 
Thus,  it  could  be  shown  in  cross-examination,  that  other 
causes  than  the  injury  complained  of  might  have  produced 
upon  the  patient  the  effect  described  in  the  hypothetical 
question.  But  the  proponent  of  the  question  undoubtedly 
had  the  right  to  assume  that  the  evidence  established  the 
fact  that  there  were  no  other  causes  to  produce  the  given 
effect ;  and  in  this  case  the  appellee  had  introduced  evidence 
from  which  the  jury  might  infer  that  her  physical  condition, 
as  described  in  the  hypothetical  question,  was  produced 
alone  by  the  injury  she  had  received  in  the  accident.  Ouetig 
V.  State  (1879),  66  Ind.  94;  Burns  v.  Barenfield  (1882),  84 
Ind.  43;  Goodwin  v.  State  (1884),  96  Ind.  550;  Davidson  v. 
State  (1893),  135  Ind.  254;  Thomas  v.  Dabblemont  (1903), 
31  Ind.  App.  146;  Standard  OU  Co.  v.  Bowker  (1895),  141 
Ind.  12. 

Many  of  the  alleged  errors  of  the  court  below  complained 

of  by  appellant  are  disposed  of  by  the  view  we  take  of  the 

effect  of  the  amendment  to  the  appellant's  answer 

7.  made  to  correspond  with  the  proof  upon  the 
first  trial  of  the  cause,  and  it  is  unnecessary  further 
to  note  them. 

Appellant  complains  of  the  eighth,  ninth,  tenth,  eleventh. 
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fourteenth,  and  fifteenth  instructions  given  by  the  court  to 
the  jury  at  appellee's  request,  and  its  very  able  and  learned 
counsel  assail  these  instructions  in  most  vigorous  and 
graphic  argument.  It  is  insisted  that  they  are  vague,  un- 
certain, shifting,  and  illusionary;  that  they  form  no  basis 
upon  which  the  jury  could  determine  the  case ;  that  they  do 
not  properly  state  the  law;  that  they  relate  to  issues  not 
before  the  jury;  that  they  leave  out  of  the  case  elements 
that  are  necessary  for  the  jury  to  consider;  that  some  of 
them  are  mandatory,  and  omit  the  consideration  by  the  jury 
of  facts  necessary  to  be  shown  in  order  to  justify  a  manda- 
tory instruction.  The  most  of  these  instructions  just  com- 
plained of  are  general  statements  of  abstract  propositions 
of  law,  not  undertaking  to  give  to  the  jury  the  law  appli- 
cable to  the  particular  facts  shown  in  the  evidence,  and  they 
correctly  state  the  law  as  it  is  laid  down  in  the  books. 

Instruction  eight,  which  is  subject  to  the  severest  criti- 
cism from  counsel,  and  which  is  literally  torn  to  shreds  and 

patches,  is  copied  verbatim  et  literatim  from  the  deci- 
8.    sion  of  the  Supreme  Court  in  the  case  of  Yount  v. 

Yount  (1896),  144  Ind.  133,  and  it  correctly  states 
the  abstract  law  upon  the  subject.  If  it  were  the  only  in- 
struction given  to  the  jury  it  would  be  subject  to  criticism 
only  because  it  was  too  general  in  its  terms,  and  did  not 
lay  down  the  rule  with  suflScient  particularity  to  guide  the 
jury  in  their  decision  of  the  case  before  them  upon  the  plead- 
ings and  evidence.  But  instructions  are  not  to  be  taken 
up  and  singly  analyzed,  and  accepted  or  rejected  without 
reference  to  others.  The  entire  instructions  must  be  con- 
sidered together.  It  is  not  to  be  supposed  that  the  court 
undertakes  to  state  all  the  law  governing  a  case  in  a  single 
instruction.  All  the  instructions  given  by  the  court  to  the 
jury  upon  any  particular  subject  are  to  be  considered  and 
construed  together.  No  reversible  error  is  shown  when  we 
consider  and   construe   these  instructions   complained   of, 

Vou  40—14 
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along  with  instructions,  twelve,  thirteen,  fourteen,  fifteen, 
sixteen,  seventeen,  eighteen,  nineteen,  twenty  and  twenty-one, 
given  by  the  court  to  the  jury  at  appellant's  request,  where- 
in the  jury  is  repeatedly  told  that,  if  the  appellee  had  suffi- 
cient mental  capacity  to  know  and  understand  the  terms  of 
the  contract  she  was  signing,  then  the  contract  would  be 
valid  and  binding,  whatever  it  might  think  of  the  inade- 
quacy of  the  consideration  or  the  circumstances  under  which 
it  was  signed,  the  real  and  vital  question  in  the  case,  so  far 
as  that  branch  of  it  was  concerned,  being,  did  the  appellee 
understand  the  terms  of  the  contract  she  was  signing?  This 
was  repeated  over  and  over  again  in  these  instructions,  so 
that  the  jury  could  not  have  misunderstood  the  issue,  nor 
have  been  misled  by  any  of  these  instructions  complained 
of,  and  the  answers  to  the  interrogatories  returned  with  the 
general  verdict  show  clearly  that  the  jury  fully  compre- 
hended the  exact  issue  it  was  called  upon  to  determine  from 
the  evidence. 

It  is  complained  that  the  instructions  given,  as  above  re- 
ferred to,  left  out  of  consideration  the  vital  question  of  the 

tender  back  by  the  appellee  to  the  appellant  of  the 
9.    consideration  which  she  had  received  for  executing 

the  release.  There  was  no  dispute  in  the  evidence 
about  the  fact  that  such  tender  had  been  made.  The  acci- 
dent in  which  appellee  was  injured  occurred,  on  March  2, 
1903,  and  this  suit  was  brought  on  April  2,  following.  The 
evidence  shows,  without  contradiction,  that  the  $20  paid  by 
the  company  to  the  appellee,  as  a  consideration  for  the  re- 
lease, was  tendered  .back  to  the  company  the  next  day  or 
two  after  the  transaction  took  place,  and  the  tender  kept 
good  by  bringing  the  money  into  court  when  the  suit  was 
brought,  for  the  use  and  benefit  of  the  appellant.  This  be- 
ing the  case,  the  omission  of  the  court  to  state  in  instructions 
ten  and  eleven  that  it  was  necessary,  in  order  to  justify  a 
verdict  in  behalf  of  the  appellee,  that  this  fact  should  be 
proved,  would  be  a  harmless  error. 
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Ck)mplaint  is  also  made  of  instnictions  twelve  and  thir- 
teen. By  these  instructions  the  jury  was  told  that  if,  after 
the  contract  of  release  was  executed  by  the  appellee,  it 
should  find  that  the  appellant,  without  appellee's  knowledge 
or  consent,  altered  the  same  by  writing  therein  the  words, 
**and  said  company  agrees  to  pay  the  doctor's  bills,"  that 
such  alteration  vitiated  the  contract,  and  it  would  not  be 
binding  upon  the  appellee.  Appellant  very  earnestly  and 
forcefully  contends  that  such  an  alteration  made  in  an  exe- 
cuted instrument  of  the  character  here  involved  would  not 
aflfect  the  validity  of  the  release;  that  a  different  rule  ap- 
plies to  alterations  made  in  written  instruments  evidencing 
executed  contracts  than  that  which  applies  to  alterations 
made  in  written  instruments  evidencing  executory  con- 
tracts, and  we  are  not  prepared  to  say  that  the  contention 
of  appellant  upon  this  proposition  is  not  the  law.  We  do 
not  feel  called  upon  to  decide  that  question  here. 

In  this  case  the  jury  returned  with  its  general  verdict 
answers  to  certain  inten-ogatories,  among  others  the  follow- 
ing: ''Was  plaintiff  at  her  home  when  she  signed 

10.  said  release?  A.  Tes,  the  original  release.  How 
many  times,  if  at  aU,  did  plaintiff  read  said  release 
before  she  signed  it?  A.  Did  not  read  it.  If  the  plaintiff 
signed  the  written  release  pleaded  by  the  defendant  in  its 
answer,  where  did  she  so  sign  it?  A.  At  home.  Who  took 
said  release  to  her  home?  A.  George  Harvey.  How  long 
was  that  after  the  plaintiff  was  injured?  A.  About  ten 
hours.  Was  she  lying  on  her  couch  at  the  time?  A.  Yes. 
Was  she  under  the  influence  of  opiates?  A.  Yes.  Was 
she  suffering  pain  from  her  injury?  A.  Yes.  Was  she 
delirious?  A.  Yes.  Was  she  at  the  time  hysterical?  A. 
Yes.  Was  her  will  power  and  judgment  at  the  time  im- 
paired? A.  Yes.  If  she  read  the  paper  over  did  she  un- 
derstand and  comprehend  its  meaning?  A.  No.  If  she 
signed  the  paper  presented  by  Harvey,  did  she  know  that 
she  was  reileasing  her  cause  of  action  against  the  company? 
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A.  No.  Was  not  the  plaintiff's  mind  weakened  by  the  use 
of  medicine,  by  pain  and  suffering,  when  she  signed  the 
release.  A.  Yes.  Did  George  Harvey,  agent  of  the  defend- 
ant company,  in  first  stating  his  business  the  day  the  release 
was  signed,  use  this  language :  *Mr.  Jones  sent  me  out  with 
$20,  thinking  you  might  need  it  to  help  you  through.  The 
company  always  tries  to  help  its  employes,'  or  words  to  that 
effect?  A.  Yes."  The  evidence  introduced  in  the  case 
upon  the  subject  of  the  signing  of  this  release  was  conflict- 
ing, but  there  was  evidence  that  justified  the  finding  made 
by  the  jury  in  its  answers  to  all  of  these  interrogatories. 
With  these  facts  found  by  the  jury,  it  could  make  no  differ- 
ence when  the  clause  providing  that  the  appellant  company 
should  pay  the  doctor  bills  was  written  in  the  instrument, 
with  reference  to  its  execution,  or  what  its  legal  effect. 
The  existence  of  these  facts,  with  the  undisputed  facts 
shown  in  the  evidence,  that  the  appellee  promptly  disavowed 
the  release  and  offered  to  return  the  consideration,  and  kept 
that  offer  good  by  bringing  the  money  into  court,  precludes 
this  court  from  reversing  the  case,  whether  this  instruction 
was  right  or  wrong.  If  these  facts  existed  the  case  was  cor- 
rectly decided  regardless  of  the  correctness  of  the  instruc- 
tion. Sponhaur  v.  Malloij  (1898),  21  Ind.  App.  287;  Pitts- 
burgh,  etc,  R.  Co.  v.  Higgs  (1905),  165  Ind.  694;  Morgan 
V.  Jackson  (1904),  32  Ind.  App.  169;  Indianapolis  St.  R. 
Co.  V.  O'Donnell  (1905),  35  Ind.  App.  312;  Muncie  Pulp 
Co.  V.  Koontz  (1904),  33  Ind.  App.  532;  Terre  Haute,  etc., 
R.  Co.  V.  Salmon  (1905),  34  Ind.  App.  564;  Baum  v.  Pal- 
mer (1905),  165  Ind.  513. 

It  is  claimed  that  the  court  gave  undue  prominence  to 
the  question  of  fraud;  that  instruction  after  instruction  in- 
volving the  same  points  was  hurled  at  the  jury,  some 

11.    of  them  word  for  word  alike.    No  unusual  number 

of  instructions  were  given  by  the  court  to  the  jury 

in  this  case  upon  that  subject.    Instructions  eight,  nine,  ten, 

eleven,  fourteen  and  fifteen,  asked  by  the  appellee,  were 
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on  that  subject.  Instructions  eight,  nine,  fourteen  and  fif- 
teen were  simply  general  statements  of  the  abstract  law,  not 
undertaking  to  call  the  jury's  attention  to  particular  facts 
involved  in  the  case.  Instructions  ten  and  eleven  are  the 
only  ones  that  directed  the  attention  of  the  jury  to  the  facts 
claimed  by  appellee  as  controlling  and  bearing  on  the  case; 
whereas  the  court  gave,  at  the  request  of  the  appellant,  ten 
instructions  upon  the  same  subject.  We  think  the  appellant 
has  no  ground  to  complain  on  this  score.  The  court  seems 
to  have  acted  with  perfect  impartiality  in  that  respect,  and 
to  have  given  to  the  jury  all  the  instructions  asked  by  either 
party,  except  a  peremptory  instruction  asked  by  the  appel- 
lant, which  was  refused.  Nor  were  the  instructions  conflict- 
ing. Complaint  is  made  of  instruction  three,  given  by  the 
court  at  appellee's  request.  We  think  this  instruction 

12.  was  not  erroneous.    It  clearly  stated  to  the  jury  the 
issues,  and  where  the  burden  lay  upon  the  complaint, 

the  answer,  and  the  reply.  That  was  the  sole  purpose  of 
the  instruction,  and  the  jury  could  not  have  misunderstood 
it.  We  think  the  evidence  sufficient  to  sustain  the  verdict 
of  the  jury. 

The  fact  that  the  jury  answered  in  the  negative  the  inter- 
rogatory as  to  whether  the  appellee  had  signed  the  written 
release  pleaded  by  the  appellant,  does  not  affect  the 

13.  case.    It  is  perfectly  manifest  from  the  answers  to  all 
of    the    interrogatories    that    the    jury     find     that 

the  clause  providing  that  the  company  should  pay  the  doc- 
tor's bills  was  inserted  in  the  original  agreement  after  the 
appellee  signed  it.  They  do  find  that  she  signed  the  original 
agreement,  and  the  misapprehension  of  the  court,  if  it  was 
a  misapprehension,  that  the  interlineation  of  the  words  with 
reference  to  the  doctor's  bills  in  the  written  release  vitiated 
the  instrument,  would  not  affect  the  rights  of  the  appellant, 
nor  justify  this  court  in  reversing  the  case. 
Judgment  affirmed. 
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Louisville  &  Southern  Indiana  Traction 
Company  v.  Leaf. 

[No.  5,800.     Filed  January  11,  1907.     Rehearing  denied  April  5, 
1907.    Transfer  denied  June  6,  1907.] 

1.  Pleading. — CmnplainU — Motion  to  Make  More  8pecifle. — Inter^ 
urban  Railroads. — Negligence. — A  motion  to  make  more  specific 
a  complaint,  against  an  interurban  railroad  company,  alleging 
that  defendant  suddenly  started  the  car  after  inviting  plaintiff 
to  alight  and  after  plaintiff  had  stepped  down  upon  the  step  of 
the  car,  by  showing  whether  the  car  had  fully  stopped  prior  to 
the  accident  or  was  slowly  moving,  should  be  overruled,    p.  215. 

2.  Same. — Complaint. — Interurban  Railroads. — Negligence. — A  com- 
plaint alleging  that  the  conductor  of  defendant  interurban  rail- 
road company's  car  invited  plaintiff,  a  passenger,  to  alight;  that 
plaintiff  stepped  down  on  the  step,  at  which  time  the  motorman 
suddenly,  without  warning,  started  such  car  with  a  lurch,  thereby 
throwing  plaintiff  upon  the  ground,  to  his  injury,  is  sufficient, 
p.  216. 

3.  Tbj AU-^Interrogatories. — Interurban  Railroads. — Negligence. — 
Answers  to  interrogatories  to  the  jury  showing  that  the  plaintiff, 
who  was  a  passenger  upon  an  Interurban  car,  was  invited 
by  the  conductor  to  alight;  that  he  stepped  down  upon  the  step 
of  the  car ;  that  the  car  was  going  around  a  curve ;  that  the  motor- 
man  released  the  bralces,  thus  giving  the  car  a  sudden  lurch,  are 
not  in  conflict  with  a  general  verdict  for  plaintiff,  the  complaint 
alleging  that  by  reason  of  such  sudden  lurch  plaintiff  was  thrown 
from  the  car  and  injured,    p.  21G. 

4.  New  Tbiau — Evidence. — Negligence. — Interurban  Railroads. — 
In  an  action  against  an  interurban  railroad  company  for  negli- 
gence, a  new  trial  will  not  be  granted  to  defendant  because  of 
insufllcient  evidence,  where  the  evidence  showed  that  the  con- 
ductor of  the  car  invited  plaintiff  to  alight  and  he  In  obedience 
stepped  down  upon  the  step  of  the  car,  at  which  time  the  motor* 
man  released  the  brakes  thus  causing  a  sudden  lurch  and  throw- 
ing plaintiff  to  the  ground  and  injuring  him.    p.  217. 

5.  Trial. — Instructions. — Withdrawing  Evidence. — An  instruction 
withdrawing  from  the  jury  evidence  objected  to  cures  any  error 
in  the  adniission  thereof,    p.  217. 

6.  Same. — Instructions. — Limiting  Purpose  of  Evidence. — It  is  the 
right  and  duty  of  the  trial  judge  to  Instruct  for  what  purposes 
evidence  admitted  may  be  considered,    p.  218. 

7.  Depositions. — Motions  to  Suppress. — When  Made. — A  motion  to 
suppress  a  deposition  must  be  made  before  the  l)eglnning  of  the 
trial,    p.  218. 

8.  Tbial.  —  Instructions.  —  Damages. — Effect  of  Injuries  Upon 
Health. — An  instruction,  in  a  personal  injury  case,  ^hat  the  Jury, 
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in  estimating  plaintiff*8  damages,  may  consider  the  future  effect 
of  the  injuries  upon  plaintiffs  health,  is  proper,  where  the  aver- 
ments of  the  complaint  will  admit  evidence  of  permanent  injuries, 
p.  218. 

Prom  Harrison  Circuit  Court;  Christopher  W.  Cook, 
Judge. 

Action  by  Zachariah  T.  Leaf  against  the  Louisville  & 
Southern  Indiana  Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Charles  D.  Kelso,  Merrill  Moores  and  James  P.  ^oyle, 
for  appellant. 

Evan  B.  Stotsenburg  and  John  H.  Weathers,  for  appellee. 

BoBY,  J. — ^Action  by  appellee  to  recover  damages  alleged 
to  have  been  occasioned  by  personal  injuries  received  by  him 
by  reason  of  the  negligence  of  appellant,  while  he  was  a 
passenger  upon  one  of  its  electric  cars.  The  amended  com- 
plaint is  in  two  paragraphs,  in  both  of  which  it  is  averred 
that  appellant  is  a  corporation  engaged  in  operating  an 
interurban  railway  system  upon  which  it  carried  passengers 
for  hire,  and  that  appellee  took  passage  upon  one  of  its  cars 
in  Jeffersonville  on  December  18,  1903,  paid  his  fare  to  New 
Albany,  and,  desiring  to  leave  the  car  at  the  intersection  of 
Market  and  Yincennes  streets,  a  usual  stopping  place,  at  a 
proper  distance  therefrom,  signaled  the  motorman  to  stop 
at  such  crossing ;  that  when  said  car  reached  the  crossing  he 
left  his  seat  at  the  invitation  of  the  conductor  and  stepped 
down  upon  the  step  of  said  car  to  alight  therefrom,  but  be- 
fore he  could  step  off  the  motorman  suddenly,  negligently 
and  without  warning,  started  said  car  forward  with  a  lurch, 
precipitating  plaintiff  to  the  street  and  inflicting  injuries 
which  are  described. 

The  paragraphs  are  substantially  the  same.    A  motion  to 

make  the  second  paragraph  more  specific,  by  stating  therein 

whether  the  car  had,  prior  to  its  sudden  start,  been 

1.  stopped  or  was  slowly  moving,  was  overruled.  There 
was  no  error  in  overruling  this  motion.     The  negli- 
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gence  complained  of  did  not  depend  upon  the  fact  to  which 
the  motion  was  addressed. 

The  complaint  was  sufficient  as  against    demurrers    for 

want  of  facts,  each  paragraph  showing  that  appellee  was 

thrown  by  the  sudden  starting  of  the  car  while  he 

2.  was  in  the  act  or  position  of  alighting  therefrom. 
South  Chicago  City  R.  Co.  v.  Zerler  (1903),  31  Ind. 

App.  488;  Indianapolis  St,  R,  Co.  v.  Brown  (1904),  32 
Ind.  App.  130;  Indianapolis  St.  R.  Co.  v.  Lawn  (1903),  30 
Ind.  App.  515;  Indianapolis,  etc.,  Trans.  Co.  v.  Derry 
(1904),  33  Ind.  App.  499. 

The  issue  was  formed  by  general  denial,  trial  by  jury, 
verdict  for  $1,000,  with  answers  to  interrogatories.    Appel- 
lant's  motion  for  judgment  on  such  answers  was 

3.  overruled.    The  court  did  not  err  in  such  ruling  for 
the  reason  that  the  general  verdict  carried  with  it  an 

affirmation  of  the  facts  averred  as  the  basis  of  the  action. 
The  answers  to  interrogatories  are  not  in  conflict  therewith. 
They  show  that  appellee,  in  response  to  the  call  of  the  con- 
ductor, left  his  seat  in  the  car  and  went  upon  the  platform 
for  the  purpose  of  alighting.  They  also  state  that  after  the 
car  entered  the  curve  it  became  necessary  to  release  the 
brakes ;  that  the  release  of  the  brakes  gave  the  car  an  addi- 
tional speed  without  the  application  of  more  current;  that 
it  is  usual,  when  a  brake  is  released,  for  such  action  to  in- 
crease the  momentum  of  the  car;  that  the  speed  of  the  car 
was  not  excessive;  that  more  power  was  applied  than  was 
necessary;  that  all  street-cars  have  jars  and  sways  natural 
to  their  progress,  when  operated  in  a  lawful  way;  and  that 
cars  upon  curves  are  subject  to  violent  motions,  to  lurches 
and  jerks.  There  is  no  finding  that  the  appellee  was  not 
thrown  off  as  averred.  There  is  indeed  no  finding  that  he  was 
thrown  oflf  on  account  of  the  release  of  the  brake,  or  other 
facts  above  mentioned.  Nor  would  it  follow,  if  such  were 
the  fact,  that  appellant  would  be  released  from  liability. 
**  Having  caused  its  passenger  to  go  upon  the  platform  in 
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the  night-time  for  the  purpose  of  getting  off  its  train  at  a 
station,  no  epithets  are  required  to  show  that  the  jerking  of 
the  train,  while  she  was  in  the  act  of  alighting,  with  the 
degree  of  force  speciiied,  was  necessarily  a  breach  of  the 
duty  owing  to  her."  Cincinnati,  etc.,  R,  Co.  v.  Worthington 
(1903),  30  Ind.  App.  663,  96  Am.  St.  355. 

In  support  of  the  motion  for  a  new  trial,  the  overruling 

of  which  is  assigned  as  error,  it  is  insisted  that  the  verdict 

is  not  sustained  by  sufficient  evidence  and  is  con- 

4.  trary  to  law,  and  Dresslar  v.  Citizens  8t.  B.  Co. 
(1898),  19  Ind.  App.  383,  is  cited  to  the  proposi- 
tion that  there  is  no  presumption  of  negligence  against  the 
carrier.  In  that  case  the  passenger  changed  his  position, 
going  "upon  the  platform  without  warning  or  invitation.  In 
this  case  appellee  signified  his  desire  to  stop,  and  the  con- 
ductor opened  the  door  and  announced,  **A11  out  for  Vin- 
cennes  and  Market."  Whereupon  appellee  went  upon  the 
platform.  The  question  of  appellant's  negligence  does  not 
depend  upon  a  presumption,  but  there  is  evidence,  prac- 
tically uncontradicted,  establishing  it. 

Complaint  is  made  of  the  admission  of  a  statement  made 

by  the   conductor  to  the  motorman,   who   said:    **When 

you  stop,   why  in  the   devil   don't  you   give   peo- 

5.  pie  a  chance  to  get  oflft"  It  as  not  neces- 
sary to  determine  whether  the  remark  was  ad- 
missible as  a  part  of  the  res  gestae,  for  the  reason 
that  in  the  first  instruction  given  by  the  court  of  its  own 
motion,  the  jury  was  told:  **What  said  employe  said 
about  the  transaction  at  the  time  spoken  of  is  not  competent 
to  be  considered  by  you."  It  is  insisted  that  this  instruction 
was  erroneous  in  directing  attention  to  the  testimony  of  a 
witness  named,  whom  it  was  sought  to  impeach  by  evidence 
of  contradictory  statements.  Undue  prominence  may  be 
given  in  instructions,  to  the  testimony  of  certain  witnesses  or 
to  certain  facts,  but  the  judge  of  the  trial  court  is.  not  a 
moderator — ^he  is  a  judge.    He  tries  the  case  at  the  same 
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time  and  upon  the  same  evidence  upon  which  the 

6.  jury  finds  its  verdict,  and  the  instruction  in  question 
did  no  more  than  clearly  to  limit  the  purpose  for 

which  evidence  of  alleged  contradictory  statements  could  be 
considered. 

Motion  was  made  to  suppress  a  deposition,  for  the  al- 
leged reason  that  the  notary  taking  it  was  shown  to  be  in- 
terested as  an  attorney  in  the  case.    Motions  to  sup- 

7.  press  must  be  made  before  the  beginning  of  the  trial. 
§443  Bums  1901,  §439  R,  S.  1881.    This  motion  was 

not  thus  made,  therefore  it  is  unnecessary  to  determine 
whether  the  notary  was  an  interested  person,  or  the  same 
person  who  at  the  time  was  a  stenographer  in  the  oflSce  of 
attorneys  for  appellee. 

The  jury  was  also  instructed  that  in  assessing  damages 

it  might  cbnsider  the  future  effect,  if  any,  of  the  injuries 

complained  of,  upon  plaintiff's  health.  The  averments 

8.  of  the  complaint  were,  under  our  cases,  broad  enough 
to  admit  evidence  of  permanent  injuries.    Ohio,  etc., 

B.  Co.  V.  Hecht  (1888),  115  Ind.  443,  447;  Cleveland,  etc., 
R.  Co.  V.  Newell  (1885),  104  Ind.  264,  277,  54  Am.  Rep. 
312;  City  of  Indianapolis  v.  Oaston  (1877),  58  Ind.  224, 
We  do  not  find  any  reversible  error  in  the  record. 
Judgment  afQrmed. 


In  Re  Application  of  Arszman. 

[No.  6,100.    Filed  June  18,  1907.] 

1.  IiTTOXiCATiNG  Liquors.  —  Applications  for  License.  —  Amid 
Curiae. — An  application  for  a  liquor  license  constitutes  a  Judicial 
proceeding;  and  the  court  may  authorize  the  appearance  of 
amici  curiae,  but  such  persons  have  no  right  to  take  an  exception 
to  the  ruling  of  the  court,    p.  221. 

2.  Same. — Municipal  Corporations. — Park  Boards. — Ordinances. — 
Prohibiting  Saloons  from  Vicinities  of  Parks. — ^Under  §3570 
Burns  1905,  Acts  1905,  pp.  219,  327,  §146,  giving  city  park  com- 
missioners the  power,  by  general  ordinance,  to  forbid  "horse- 
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racing,  gambling,  offensive  or  dangerous  business  or  amusement 
within  500  feet"  of  any  park,  such  commissioners  may  prohibit  the 
saloon  business  within  such  limits,    p.  221. 

3.  IinoxicATiNo  LiqvoHS, —Dangerous  Character  of  Business, — 
The  operation  of  a  saloon  is  dangerous  to  public  morals,    p.  222. 

4.  Same. — Application  for  License, — Burden  of  Proof, — ^The  burden 
of  proving  that  the  applicant  for  a  liquor  license  is  moral  and  fit 
to  be  entrusted  with  the  sale  of  liquor  is  upon  such  applicant, 
whether  any  remonstrance  is  filed  or  not.    p.  222. 

5.  Same. — Applicant  for  License. — Moral  Character. — Crimes  Comr 
mitted. — ^An  applicant  for  a  license  to  sell  liquors,  who  has  been 
theretofore  found  guilty  of  selling  without  a  license,  may  be  re- 
fused a  license,    p.  222. 

Prom  Marion  Circuit  Court  (14,521) ;  Henry  Clay  Allen, 
Judge. 

Application  by  Henry  J.  Arszman  for  license  to  sell  in- 
toxicating liquor.  From  an  order  den3dng  same,  the  ap- 
plicant appeals.    Affirmed. 

J.  E.  Bell,  for  the  applicant. 

C.  8.  Denny  and  Eli  F.  Ritter,  amid  curiae. 

CoMSTOCK,  C.  J. — The  Board  of  Commissioners  of  the 
County  of  Marion  denied  an  application  made  by  Henry  J. 
Arszman,  appellant,  for  license  to  sell  intoxicating  liquors  in 
the  city  of  Indianapolis,  Indiana.  He  appealed  to  the  Marion 
Circuit  Court,  in  which  court  the  application  was  denied. 
No  remonstrance  was  filed  at  any  time  against  the  granting 
of  said  license,  either  before  the  Board  of  Commissioners  of 
the  County  of  Marion  or  in  the  Marion  Circuit  Court.  Over 
the  objection  of  counsel  for  applicant,  the  circuit  court  per- 
mitted Eli  P.  Ritter  and  Caleb  S.  Denny  to  appear  as 
friends  of  the  court,  to  examine  witnesses.  Upon  the  trial 
the  applicant  introduced  in  evidence  all  proceedings  and 
papers  filed  with  the  board  of  commissioners,  consisting  of 
the  original  application  for  license,  the  notice  published  in 
the  newspaper,  the  proof  of  publication,  and  the  applicant's 
bond  approved  by  the  auditor  of  Marion  county.  The  ap- 
plicant testified  that  he  was  forty-eight  years  of  age,  had 
been  a  resident  and  citizen  of  the  city  of  Indianapolis, 


220  APPELLATE  COURT  OF  INDIANA, 

In  re  Arszman — 10  Ind.  App.  218. 

Center  township,  Marion  county,  Indiana,  for  twenty-three 
years;  that  he  does  not  become  intoxicated,  and  had  been 
engaged  in  business  as  a  collector  for  different  breweries  in 
the  city  of  Indianapolis  for  a  number  of  years.  Other  wit- 
nesses testified  that  the  applicant  was  a  man  of  good  moral 
character  and  not  in  the  habit  of  becoming  intoxicated.  Eli 
P.  I^itter  introduced  in  evidence,  general  park  ordinance 
number  one,  ordained  by  the  board  of  park  commissioners 
of  the  city  of  Indianapolis,  Indiana,  as  follows: 

'*To  whom  it  may  concern :  That  hereafter  no  saloon 
or  other  dangerous  or  offensive  business  or  amusement 
shall  be  established  or  started  within  five  hundred  feet  of 
any  boulevard,  park,  or  parkway,  or  either  of  them, 
located  within  the  city  of  Indianapolis,  Indiana.  Noth- 
ing in  this  order  shall  affect  or  forbid  any  lawful  busi- 
ness now  conducted  and  established  within  said  distance 
of  any  such  boulevard,  park  or  parkway." 

This  was  admitted  over  the  objection  of  applicant,  and 
his  motion  to  strike  it  out  was  overruled.  On  August  4, 
1904,  after  a  county  license  had  been  granted  to  appellant, 
the  park  board  sent  to  the  Board  of  Commissioners  of  the 
County  of  Marion,  a  copy  of  said  general  order  number 
one,  and  notice  of  its  adoption.  Appellant's  place  of  busi- 
ness was  located  a  distance  of  eighty  feet,  immediately 
across  the  street  from  Military  park.  There  are  four  other 
saloons  located  immediately  across  the  street  from  said  Mili- 
tary park.  Immediately  after  the  county  license  was 
granted,  appellant  paid  to  the  treasurer  of  Indianapolis  the 
city  license  fee,  and  the  city  accepted  and  retained  the  fee, 
but  refused  to  issue  a  license.  The  appellant  having  paid 
the  city  license  fee,  and  the  county  license  having  been  is- 
sued, he  was  allowed  by  the  city  officers  to  operate  until  his 
case,  involving  the  question  of  the  park  order  and  the  issu- 
ing of  a  city  license,  could  be  tried  in  the  police  court. 
Upon  the  trial  of  appellant  in  the  Superior  Court  of  Marion 
county    judgment    for    $10    was    rendered     against     him 
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for  not  having  a  city  license  to  sell  liquor  as  required  by 
the  city  ordinance  of  Indianapolis. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  The  reasons  for  a  new  trial  question  the 
action  of  the  court  in  permitting  Eli  F.  Ritter  to  appear  and 
examine  witnesses,  over  the  objection  of  appellant,  when  no 
remonstrance  had  been  filed  against  the  granting  of  a  license, 
and  in  admitting  in  evidence,  over  the  objection  of  appel- 
lant, general  order  number  one  of  the  board  of  park  com- 
missioners, when  no  remonstrance  had  been  filed  against 
the  granting  of  the  license  and  no  pleading  filed  tendering 
an  issue  under  which  said  park  order  would  be  admissible. 
Other  reasons  questioning  the  admissibility  of  such  order 
and  its  validity  are  also  set  out,  but  they  all  present  the 
same  question. 

Taking  up  these  grounds  for  a  new  trial,  in  the  order 

above  stated:     The  application  in  question  was  a  judicial 

proceeding,  either  with  or  without  a  remonstrance. 

1.  A  court  may  in  any  judicial  proceeding  authorize  the 
appearance  of  an  amicus  curiae,  but  such  person  has 

no  right  to  take  an  exception  to  the  ruling  of  the  court. 
Irwin  V.  Armuth  (1891),  129  Ind.  340;  Campbell  v.  Swasey 
(1859),  12  Ind.  70;  Hust  v.  Conn  (1859),  12  Ind.  257. 
"They  have  been  permitted  to  make  argument."  Ex  parte 
Y eager  (1854),  11  Gratt.  (Va.)  655;  Ex  parte  Randolph 
(1833),  2  Brock.  (U.  S,)  447,  461,  Fed.  Cas.  No.  11,558. 

Section  146  of  the  act  of  1905  (Acts  1905,  pp.  219,  327, 
§3570  Bums  1905)  in  defining  the  powers  of  park  commis- 
sioners, amoilg  other  provisions,  contains  the  foUow- 

2.  ing:    *'And  the  board  shall  also  have  power  to  forbid 
by  general  order  or  rules  and  to  abate  any  horserac- 

ing,  gambling,  offensive  or  dangerous  business  or  amuse- 
ment within  five  hundred  feet  of  any  such  boulevard,  park 
or  parkway,"  etc.  That  the  park  board  had  authority 
under  the  statute  to  make  the  order  is  clear.   City  of  Oreen- 
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castle  y.  Thompson  (1907),  168  Ind.  493,  and  cases  eited. 
The  building  in  which  appellant  proposed,  in  his  applica- 
tion, to  cany  on  a  saloon  is  within  eighty  feet  of  Military 
park,  a  public  park  of  said  city,  intended  as  a  resort  for  the 
health,  relaxation  and  pleasure  of  men,  women  and  chil- 
dren. For  such  use  it  should  be  free  from  unfriendly 
environments. 

It  is  matter  of  common  knowledge  that  the  sights  and 
incidents  in  and  about  such  places,  despite  the  efforts  of 
those  licensed  to  conduct  them,  are  often  offensive, 
3.    even  to  the  casual  observer.     Women  and  children 
should  not  be  made  familiar  with  spectacles  that  at 
first  shock  their  sensibility.    In  the  provision  before  us  the 
legislature  acted  with  the  view  to  the  public  welfare,  and 
said  order  of  the  park  board,  based  upon  the  act  of  the 
legislature,  applies  to  the  case  at  bar.     Upon  this  view  of 
the  law  the  judgment  of  the  trial  court  should  be  aflKrmed. 
It  may  be  sustained,  too,  upon  another  ground.     It  de- 
volved upon  the  appellant  to  prove  the  averments  of  his 
application — his  age,  residence,  moral  character,  fit- 
4'.    ness,  etc.     (§§7279,  7283a  Bums  1901,  §5315  R.  S. 
1881,  Acts  1895,  p.  248,  §3),  and  this,  whether  the 
remonstrance  was  or  was  not  filed.    Castle  v.  BeU  (1896), 
145  Ind.  8. 
It  was  in  evidence  that  the  applicant  had  been  fined  for 
selling  liquor  without  a  city  license,  as  hereinbefore 
5.    stated.    We  cannot  say  that  this  was  not  evidence  to 

sustain  the  judgment  of  the  court. 
Judgment  afSrmed. 
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New  York,  CracAGO  &  St.  Louis  Railroad 
Company  v.  Callahan. 

[No.  5,8d5.    Filed  June  18,  1907.] 

1.  PLEAonro.  —  Complaint  —  Carriern.  —  Railroads, — "Negligence. — 
Passengers. — ^A  complaint,  by  a  passenger,  alleging  that  defend- 
ant railroad  company  injured  her  by  a  collision,  between  two  of 
its  trains,  which  occurred  on  account  of  its  negligence  "in  the 
construction,  equipment,  operation  and  control  of  said  railroad 
and  the  trains  thereon,*'  is  sufficient,    p.  224. 

2.  Same. — Complaint, — Negligence, — Whether  Acts  of.  Are  Jointly 
or  Severally  Alleged, — A  complaint,  by  a  passenger,  against  a  rail- 
road company  for  negligence  in  the  construction,  equipment,  opera- 
tion and  control  of  its  two  trains  which  collided  and  caused  the 
Injuries  complained  of,  constitutes  a  several  charge  of  negligence, 
and  proof  of  any  one  of  such  acts  entitles  plaintiff  to  a  recovery, 
p.  224. 

3.  Tbial. — Instructions, — Railroads, — Injuries  to  Passengers, — Bur- 
den of  Proof, — ^An  instruction  that  the  occurrence  of  an  accident 
caused  by  a  common  carrier,  resulting  in  an  injury  to  a  passenger, 
requires  such  carrier  to  overcome  the  presumption  of  its  negli- 
gence by  a  preponderance  of  the  proof,  is  correct    p.  225. 

4.  Same.  —  Instructions, — Peremptory, — Railroads, — Negligence, — 
— Evidence, — Jury. — In  an  action  by  a  passenger  against  a  rail- 
road company  for  injuries  inflicted,  it  is  error,  where  defendant 
denies  the  charge,  to  instruct  peremptorily  that  the  plaintiff  is 
entitled  to  a  verdict,  the  defendant  having  the  right  to  a  Jury 
trial  and  to  have  the  Jury  pass  upon  the  weight  and  credibility  of 
the  evidence,  and  to  draw  the  Inferences  therefrom,    p.  226. 

6.  Appeal. — Bill  of  Exceptions, — Original, — Transcript, — ^Under 
\mit  Bums  1905,  Acts  1903,  p.  388,  §6,  the  original  bill  of  excep- 
tions included  in  the  transcript  on  appeal  is  a  part  of  the  record, 
although  the  precipe  calls  for  a  "transcript"  thereof,    p.  228. 

Prom  Porter  Superior  Court ;  Harry  B,  Tuthill,  Judge. 

Action  by  Catherine  Callahan  against  the  New  York,  Chi- 
cago &  St.  Louis  Railroad  Company.  From  a  judgment  for 
plaintiff  for  $800,  defendant  appeals.    Reversed, 

Walter  Olds,  Charles  M,  Niezer  and  John  H.  Clark,  for 
appellant. 

Marvin  E,  Bamhari,  Virgil  8,  Beiter  and  L,  L.  Bomber- 
ger,  for  appellee. 
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Hadlet,  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  damages  resulting  from  an  injury  alleged  to 
have  been  received  while  a  passenger  upon  the  passenger- 
train  of  appellant,  by  reason  of  the  collision  between  said 
passenger-train  and  another  train  of  appellant.  The  com- 
plaint is  in  one  paragraph.  A  demurrer  was  filed  by  ap- 
pellant, which  was  overruled.  Answer  in  general  denial, 
trial  by  jury,  and  verdict  for  appellee,  together  with  an- 
swers to  interrogatories.  Motion  for  a  new  trial  overruled. 
The  overruling  of  appellant's  demurrer  is  the  first  error 
complained  of.  It  is  insisted  by  appellee  that  no  question 
is  presented  upon  this  demurrer.  There  appears  to  be  some 
virtue  in  appellee's  contention;  but,  since  the  cause  will 
have  to  be  reversed,  we  deem  it  proper  to  pass  upon  the 
sufficiency  of  the  complaint. 

The  complaint  avers  that  defendant  is  a  common  carrier 
of  passengers ;  that  plaintiff  became  a  passenger  on  defend- 
ant's train;  that,  while  on  said  train  as  such  pas- 

1.  senger,  a  collision  occurred  between  said  passenger- 
train  and  another  train,  under  the  control  of  defend- 
ant, approaching  along  and  upon  said  railway ;  that  plaintiff 
was  then  and  there  injured;  that  said  collision  occurred 
wholly  on  account  of  the  negligence  of  the  defendant  in  the 
construction,  equipment,  operation,  and  control  of  said  rail- 
road, and  the  trains  thereon. 

It  is  urged  against  this  complaint  that  it  does  not  suffi- 
ciently charge  each  act  of  negligence,  and  that  the  aver- 
ments of  the  different  acts  of  negligence  are  joint.    It 

2.  is  well  settled  under  our  authorities  that,  in  an  action 
by  a  passenger  against  a  common  carrier  for  injuries 

sustained  while  on  the  carrier's  train  as  such  passenger, 
much  less  certainty  or  particularity,  in  charging  negligence 
to  which  the  injury  sustained  is  attributable,  is  required 
than  in  other  cases  arising  out  of  negligence,  for  the  reason 
that  such  acts  of  negligence  are  peculiarly  within  the 
knowledge  of  the  carrier.    Simply  to  aver  that  a  collision 
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occurred,  injuring  such  passenger,  through  the  negligence 
of  the  carrier  is  usually  sufficient.  And  to  aver  that  such 
collision  occurred  through  the  negligence  of  the  carrier  in 
the  respects  as  here  averred  is  clearly  sufficient.  Terre 
Haute,  etc.,  B.  Co.  v.  Sheeks  (1900),  155  Ind.  74;  Indianap- 
olis  St.  R.  Co.  V.  Schmidt  (1904),  163  Ind.  360.  Under  this 
complaint  proof  of  any  one  of  the  averred  acts  of  negli- 
gence would  be  sufficient.  There  is  no  apparent  connection 
between  the  different  negligent  acts  as  averred,  and  the 
case  of  Southern  R.  Co.  v.  Jones  (1900),  33  Ind.  App.  333, 
relied  upon  by  appellant  on  this  point,  is  not  an  analogous 
case.  In  that  case  it  was  clearly  the  theory  of  the  complaint 
that  the  accident  was  caused  by  a  combination  of  a  defect- 
ive brake  and  excessive  speed,  in  which  case  it  was  held  that 
the  averments  were  joint,  and  that  both  should  be  proved. 
But  in  the  ease  at  bar,  no  such  combination  is  shown  by  the 
averments;  nor  is  any  such  theory  disclosed  in  the  trial  of 
the  cause.  It  therefore  is  controlled  by  the  well-established 
rule  that  different  negligent  acts  may  be  averred  in  one 
paragraph,  and  that  proof  of  any  one  is  sufficient  to  sustain 
the  action.  Pennsylvania  Co.  v.  Witte  (1896),  15  Ind.  App. 
583;  Diamond  Block  Coal  Co.  v.  Edmonson  (1896),  14  Ind. 
App.  594;  Standard  Oil  Co.  v.  Bowker  (1895),  141  Ind.  12; 
Gould  Steel  Co.  v.  Richards  (1903),  30  Ind.  App.  348;  New 
York,  etc.,  R.  Co.  v.  Robbins  (1906),  38  Ind.  App.  172. 

Objection  is  made  to  the  giving  of  the  third  instruction. 
By  this  instruction  the  jury  was  told  that  the  burden  of 

overcoming  the  presumption   of  negligence,   arising 
3.     from  the  evidence  of  the  occurrence  of  an  accident 

and  the  injury  to  the  passenger,  is  upon  the  carrier, 
and  that  where  the  evidence  shows  that  the  injury  to  a 
passenger  is  brought  about  by  a  collision  between  said  train 
and  another  train  of  the  same  company,  such  evidence  is 
sufficient  to  warrant  the  jury  in  finding  such  carrier  guilty 
of  negligence.    While  the  first  clause  of  this  instruction  is 

Vol.  40—15 
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broader  than  it  in  fact  should  be,  since  the  injury  should 
be  limited  to  an  act  of  the  carrier  company,  yet,  taken  in 
connection  with  the  cause  at  issue,  it  is  not  erroneous.  The 
principle  involved  in  said  instruction,  with  the  suggested 
limitation,  is  clearly  correct  under  our  recent  authorities. 
Indianapolis  St.  R,  Co,  v.  Schmidt,  supra;  Pittsburgh,  etc, 
B.  Co.  V.  Higgs  (1906),  165  Ind.  694;  Terre  Haute,  etc.,  B. 
Co.  V.  Sheeks,  supra. 

Objection  is  made  by  appellant  to  the  giving  of  the  sev- 
enth instruction.     By  this  instruction  the  court  told  the 

jurors  that  they  were  the  judges  of  the  evidence 
4.    and  of  the  facts,  and  that  they  took  the  law  from  the 

court ;  that  they  had  a  right  to  consider  the  demeanor 
of  the  witnesses,  their  manner  of  testifying,  their  knowledge 
of  facts  about  which  they  testified,  and  such  other  circum- 
stances as  would  assist  them  in  determining  the  truth.  And 
then  added:  ** Inasmuch  as  the  plaintiff,  under  the  evi- 
dence, is  entitled  to  recover  some  sum,  I  have  prepared  and 
submit  to  you  but  one  form  of  verdict,  which  is  self-explana- 
tory." By  this  clause  of  the  instruction  the  jury  was  per- 
emptorily told  that  it  should  find  for  the  plaintiff  in  some 
amount.  This  was  error.  While  the  liability  of  the  appel- 
lant in  the  cause  may  have  been  perfectly  clear  to  the  court 
trying  the  same,  yet  appellant  was  entitled  to  have  the  jury 
pass  upon  the  questions  involved  therein,  the  burden  of 
proof  of  which  rested  upon  the  appellee.  The  appellee,  be- 
fore she  would  be  entitled  to  recover  from  appellant,  had 
to  prove  in  this  case,  by  a  preponderance  of  the  evidence, 
that  she  was  a  passenger  on  appellant's  train,  that  there 
was  a  collision  with  another  train,  and  that  she  was  thereby 
injured.  And  while  the  evidence  may  appear  to  be  sufficient 
to  prove  these  facts,  they  are  not  admitted  by  appellant, 
neither  are  they  proved  by  documentary  evidence;  and 
therefore,  under  our  rules,  should  have  been  submitted  to 
the  jury.  Haughton  v.  Aetna  Life  Ins.  Co.  (1905),  165  Ind. 
32;  Jacobs  v.  Jolley   (1902),  29   Ind.   App.   25.     In  the 
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case  of  Haughton  v.  Aetna  Life  Ins.  Co,,  supra,  the 
rule  is  clearly  stated  as  follows:  **The  Constitution  of  this 
State  (Art.  1,  §20)  provides:  *In  all  civil  cases,  the  right 
of  trial  by  jury  shall  remain  inviolate. '  Courts  have  guard- 
ed this  right  with  scrupulous  care,  against  any  encroach- 
ment. In  all  cases  triable  by  jury  the  jurors  are  the  sole 
and  exclusive  judges  of  the  facts  proved,  and,  of  necessity, 
therefore,  of  the  credibility  of  witnesses,  and  of  the  weight 
to  be  given  to  their  testimony.  Where  upon  a  material 
point  there  is  a  failure  of  proof  in  the  evidence  of  the  party 
having  the  burden  of  an  issue,  the  court  may,  as  a  matter 
of  law,  instruct  the  jury  in  favor  of  the  other  party  to  such 
issue.  Where  the  facts  are  admitted  by  the  pleadings  or 
otherwise,  or  where  the  evidence  upon  the  controlling  ques- 
tion is  documentary,  and  its  interpretation  and  construction 
a  matter  for  the  court,  and  but  one  conclusion  reasonably  de- 
ducible  therefrom,  then  in  such  cases  the  court  may,  as  a 
matter  of  law,  direct  a  verdict  in  accordance  with  the  evi- 
dent facts,  and  in  favor  of  the  party  having  the  affirmative 
of  the  issue.  But  where  a  determination  of  the  issue  in- 
volves the  credibility  of  witnesses,  and  rests  upon  inferences 
and  deductions  to  be  drawn  from  facts  proved,  it  will  be 
an  invasion  of  the  province  of  the  jury  for  the  court  to 
direct  a  verdict."  In  the  case  at  bar,  that  appellee  was  a 
passenger  on  appellant's  train  at  the  time  alleged  is  proved 
only  by  inferences  to  be  drawn  from  facts  proved.  That 
she  was  in  a  collision  and  was  injured  thereby  is  proved  only 
by  her  testimony.  Under  the  rules  above  stated,  the  ap- 
pellant was  entitled  to  have  the  jury  pass  upon  these  in- 
ferences and  upon  the  credibility  of  her  story.  In  such 
cases  it  would  not  do  for  us  to  say  that  the  verdict  was 
right,  because  it  is  clear  that  a  substantial  right  of  appel- 
lant, the  right  of  trial  by  jury,  was  invaded  by  this  instruc- 
tion, and  we  cannot  therefore  say  it  was  harmless. 

Appellee  contends  that,  since  the  record  shows  that  the 
bill  of  exceptions  containing  the  instructions  is  the  original 
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bill  filed  below  and  not  a  transcript  thereof,  the  same 
5.    is  not  properly  in  the  record.     Prior  to  the  statute 

enacted  by  the  General  Assembly  of  1903  (Acts  1903, 
p.  338,  §6,  §641f  Bums  1905)  appellee's  contention  would 
be  available;  but  by  said  section  it  is  provided  that  in  case 
an  original  bill  of  exceptions  shall  be  incorporated  into  the 
transcript  of  the  record  of  any  cause,  on  appeal  to  the 
Supreme  or  Appellate  Court  such  original  biU  of  exceptions 
shaU  be  considered  as  a  part  of  such  transcript  the  same  as 
if  copied  therein  by  the  clerk.  Under  the  provisions  of  this 
section  either  the  original  bill  or  transcript  thereof,  con- 
taining matter  necessary  to  be  brought  into  the  record  by  a 
bill,  may  be  made  a  part  of  the  record  on  appeal.  This  rule 
of  construction  is  certainly  a  reasonable  one,  as  we  cannot 
conceive  of  any  cogent  reason  why  a  copy  of  a  bill  should 
have  more  weight  and  import  any  greater  verity  than  the 
original  biU  itself. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


Indianapolis  Street  Railway  Company 
V.  Demaree. 

[No.  5,91G.    Filed  March  19,  1907.    Rehearing  denied  June  25,  1907.] 

1.  Tbial. — General  Verdict, — Effect, — The  general  verdict  carries 
with  it  a  finding  of  all  the  material  facts,  within  the  issues,  nec- 
essary to  its  support,    p.  230. 

2.  Neouoence. — Evidence, — Trial, — Contrlbntory  negligaice  must 
be  found  upon  a  consideration  of  all  of  the  evidence  and  not  upon 
a  part  only.    p.  231. 

3.  Tbial. — Interrogatories, — Street  Railroads, — Injuries  to  Travel- 
ers,— ^Answers  to  interrogatories  to  the  Jury  showing  that  plain- 
tiff, after  looking  for  the  approach  of  a  car  and  seeing  none,  at- 
tempted to  drive  across  the  street  railroad  tracks,  when  he  was 
struck  by  a  car  coming  from  the  rear  and  which  could  have  been 
stopped  in  time  to  avoid  the  collision,  are  not  in  conflict  with  a 
verdict  for  plaintiff,    p.  231. 

4.  Street  Railroads. — Excessive  Speed, — Collisions, — ^A  street  rail- 
road company,  operating  a  car  at  an  excessive  speed,  cannot 


MAY  TERM,  1907.  229 

Indianapolis  St.  H.  Co.  v.  Demaree— 40  Ind.  App.  22a 

escape  liability  for  a  collision  which  it,  in  the  exercise  of  ordinary 
care,  could  have  prevented  but  for  such  excess,    p.  231. 

5.  Trial. — Evidence, — Con/licL — Question  for  Jury. — ^Where  the 
evidence  upon  a  question  is  conflicting,  such  question  is  for  the 
jury.    p.  231. 

6.  Street  Railroads. — Exercise  of  Care. — Judicial  Absolution  from 
Liability, — Street  railroad  companies  should  base  freedom  from 
liability  upon  the  exercise  of  care  commensurate  with  the  danger- 
ous results  likely  td  flow  from  their  collisions  with  travelers, 
rather  than  upon  Judicial  declarations  that  the  traveler  who  fails 
to  escape,  is  ipso  facto,  guilty  of  contributory  negligence,    p.  231. 

7.  Trial. — Instruct  ions. — street  Railroads. — Travelers. — ^An  in- 
struction that  it  is  the  duty  of  a  street  railroad  company  to  exer- 
cise care  and  diligence  to  prevent  injuries  to  travelers  on  the 
street,  and  for  a  failure  thereof  such  company  is  liable,  is  correct 
p.  232. 

8.  Same. — Instructions  Requested  Covered  by  Those  Oiven. — In- 
structions requested,  which  are  already  covered,  should  be  re- 
fused,   p.  232. 

Prom  Morgan  Circuit  Court ;  Joseph  W.  Willianis,  Judge. 

Action  by  David  L.  Demaree  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

F.  Winter,  Oscar  Matthews,  G.  W.  Gruhhs  and  W.  H. 
Latta,  for  appellant. 

Hanna  d:  Dailey,  Middleton  dc  Drybread  and  Renner  & 
McNutt,  for  appellee. 

RoBT,  P.  J. — ^Action  by  appellee;  verdict  and  judgment 
against  appellant  for  $2,000.  Errors  relied  upon  are  based 
ui>on  the  overruling  of  appellant's  motion  for  judgment  on 
the  answers  to  the  interrogatories  notwithstanding  the  gen- 
eral verdict,  and  the  overruling  of  its  motion  for  a  new  trial. 

It  is  shown  by  the  answers  to  the  interrogatories  that  East 
street,  in  the  city  of  Indianapolis,  runs  north  and  south, 
intersecting  Washington  and  Ohio  streets,  which  run  east 
and  west.  The  distance  between  the  two  last-named  streets 
is  905  feet,  which  distance  was,  on  the  day  of  the  accident, 
traversed  by  appellant's  double-track  street-oar  line,  such 
tracks  being  five  feet  apart,  equally  distant  from  the  center 


230  APPELLATE  COURT  OP  INDIANA, 

Indianapolis  St.  R.  Co.  v.  Demaree — 40  Ind.  App.  228. 

of  the  street,  and  the  roadway  on  the  outside  of  each  track 
was  seventeen  and  one-half  feet  wide.  Appellee,  on  the  day 
of  the  accident,  was  driving  a  one-horse,  open  vehicle  south 
along  the  west  side  of  East  street,  approaching  Washington 
street.  When  225  feet  north  of  Washington  street  he  turned 
and  started  to  drive  across  the  car  tracks  in  a  southeasterly 
direction,  for  the  purpose  of  watering  his  horse  at  a  public 
fountain  on  the  east  side  of  said  street.  One  of  appellant's 
cars,  which  had  turned  into  East  street  from  Ohio  street, 
ran  thence  south  at  the  rate  of  from  fifteen  to  twenty  miles 
an  hour,  and  struck  appellee's  vehicle,  its  rate  of  speed  at 
the  instant  of  collision  being  eight  to  ten  miles  an  hour. 
Appellee  was  a  man  sixty  years  of  age,  in  possession  of  his 
faculties,  and  familiar  with  the  operation  of  street-cars. 
He  looked  to  the  north  before  driving  upon  said  track,  and 
crossed  immediately  behind  a  north-bound  car.  The  view 
along  the  street  was  not  obstructed.  He  did  not  see  the 
south-bound  car,  and  the  danger  was  not  apparent  to  him. 
The  gong  on  the  car  was  not  sounded,  the  motorman  did  not 
do  all  that  he  could  to  prevent  a  collision  after  the  plaintiff 
started  across  the  street.  The  car  was  not  at  that  time  so 
close  that  a  collision  was  unavoidable.  If  the  car  continued 
at  the  same  rate  it  was  running  when  he  started  across  it 
would  necessarily  strike  him. 

In  appellee's  first  paragraph  of  amended  complaint  he 
averred  that  appellant  was  negligent  in  running  said  car  at 
a  high  and  dangerous  rate  of  speed,  without  giving  any 
warning  of  its  approach.   This  averment  is  repeated  in  the 
second  paragraph,  with  the  addition  that,  after  striking  ap- 
pellee, appellant's  motorman  negligently  failed  to  stop  the 
car,  pushing  appellee  before  it  along  the  track  a  great  dis- 
tance, to  wit,  fifty  feet.    The  general  verdict  carries 
1.    with  it  a  finding  upon  all  material  facts  within  the 
issues  and  necessary  to  its  support.     The  claim  is 
that  the  facts  exhibited  show  appellee  to  have  been  eontrib- 
utorily  negligent.    Some  of  the  facts  stated  would  tend,  as 
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a  matter  of  evidence,  to  show  such  negligence,  and 

2.  were  proper  for  the  consideration  of  the  jury,  upon 
whom  it  devolved  to  find  the  ultimate  fact  from  a 

consideration  of  all  and  not  part  of  the  evidence  relevant 
thereto.  Indianapolis  St.  B.  Co.  v.  O'Donnell  (1905),  35 
Ind.  App.  312;  Indianapolis  8t.  B.  Co.  v.  Schmidt  (1905), 
35  Ind.  App.  202;  Union  Traction  Co.  v.  Vandercook 
(1904),  32  Ind.  App.  621. 

The  relative  righls  of  car  companies  and  travelers  have 

been  so  recently  and  exhaustively  considered  as  to  render 

a  statment  thereof  unnecessary  at  this  time.      The 

3.  facts  developed  by  said  interrogatories  are  not  suffi- 
cient to  overthrow  the  general  verdict.    Indianapolis 

St.  B.  Co.  V.  Marschke  (1906),  166  Ind.  490;  City  of  Indian- 
apolis V.  Keeley  (1906),  167  Ind.  516;  Indianapolis  St.  B. 
Co.  V.  Bolin  (1906),  39  Ind.  App.  169;  Indianapolis  St.  B. 
Co.  V.  Schmidt,  supra.  There  was  no  error  in  overruling 
the  motion  for  judgment. 

A  considerable  number  of  reasons  for  a  new  trial  were 

stated  in  the  motion  therefor.    Some  of  them  are  waived  by 

a  failure  to  discuss,  and  a  part  only  will  be  taken  up  in  this 

opinion.     The  evidence  tends  to  support  the  verdict.     So 

far  as  the  negligence  of  the  appellant  is  concerned, 

4.  there  is  not  much  room  for  dispute.    The  car  was  run 
at  a  high  rate  of  speed  along  a  city  street.     If  the 

motorman,  after  discovering  appellee's  peril,  was  unable  to 

stop  or  check  his  car,  such  fact  was  fairly  attributable  to 

the  excessive  rate  at  which  the  car  was  run  and  his 

5.  failure  to  keep  said  car  under  control.    There  was  a 
conflict  of  evidence  as  to    whether    the    gong   was 

sounded,  and  the  question  was,  therefore,  for  the  jury. 

Appellee  started  to  drive  across  the  street  to  water  his 

horse  at  a  public  fountain.    He  waited  until  a  north-bound 

car  passed,  and  drove  across  the  street  behind  it. 

6.  Other  street-cars  were  passing  on  Washington  street. 
There  was  nothing  apparently  reckless  or  imusual  in 
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appellee's  conduct,  and  the  conclusion  that  the  accident 
by  which  he  was  seriously  injured  was  caused  by  appel- 
lant's failure  to  regard  and  respect  his  right  to  be  upon  the 
street,  and  to  operate  and  control  its  car  in  view  of  said 
right  was  a  reasonable  one.  The  sure  protection  of  appel- 
lant company  from  liability  for  damages  on  account  of  col- 
lision lies,  not  in  judicial  declarations  that  a  traveler,  who 
does  not  escape,  is  ipso  facto  guilty  of  contributory  negli- 
gence barring  recovery,  but  in  the  exercise  of  care  upon  its 
own  part.  When  it  runs  and  controls  its  cars,  with  regard 
to  the  rights  of  others,  in  view  of  the  serious  results  likely 
to  follow  collision  between  them  and  lighter  vehicles  or 
footmen,  the  basis  for  its  denial  of  liability  will  be  mueh 
strengthened. 

By  the  seventh  instruction  given  the  jury  was  told  that 

it  was  appellant's  duty  to  exercise  care  and  diligence  to 

prevent  injuries  to  persons  lawfully  traveling  the 

7.  streets  occupied  by  its  tracks,  and  that  for  a  failure 
so  to  do  it  would  be  liable  in  damages.  The  state- 
ment was  unobjectionable.  The  jury  was  also  instructed  in 
great  detail  upon  the  subject  of  contributory  negligence,  as 
requested  by  apx)ellant.  The  ninth  instruction  given  was 
taken  from  the  opinion  in  Indianapolis  St.  U.  Co,  v.  Seerley 
(1905),  35  Ind.  App.  467.  Upon  the  authority  of  that  and 
subsequent  cases  it  is  approved.  Indianapolis  St.  R.  Co.  v. 
Darnell  (1904),  32  Ind.  App.  687;  Indianapolis  St.R.  Co.  v. 
BoUn,  supra;  Indianapolis  St.  R.  Co.  v.  Marschke,  supra. 

The  instructions  given,  taken  in    their    entirety, 

8.  were  very  complete,  and  those  requested  by  appellant 
and  refused  were  substantially  included  in  them. 

There  is  no  reversible  error  shown  by  the  record,  and  the 
judgment  is  therefore  affirmed. 
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Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Zollman. 

[No.  5,802.    Filed  February  7. 1907.    Rehearing  denied  April  5. 1907. 
Transfer  denied  June  25,  1907.] 

1.  Railroads. — Killing  Stock, — Fences. — ^A  railroad  company  is 
liable  for  stock  killed  by  its  trains  upon  its  track,  where  Its  em- 
ployes In  repairing  tlie  fence  along  its  right  of  way  left  the  gate 
unfastened  so  that  such  stock  wandered  upon  the  track,  such 
employes  having  assured  the  stock  owner  that  the  gates  would  be 
left  securely  fastened,    p.  235. 

2.  Same. — Failure  to  Fence, — A  railroad  company,  which,  in  re- 
pairing its  fence  along  its  right  of  way,  leaves  a  gate  insecure  over 
night,  is  liable,  under  S5323  Bums  1901,  Acts  1885,  p.  224,  SI, 
requiring  it  to  fence  its  right  of  way,  for  stock,  which  escapes 
thereby,  and  Is  killed  by  its  trains,    p.  235. 

Prom  Jackson  Circuit  Court ;  Thomas  B,  Buskirk,  Judge. 

Action  by  (Jeorge  W.  Zollman  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

McMullen  &  McMullens,  Edward  Barton  and  Thom,as 
Honan,  for  appellant. 

James  F.  Applewhite^  William  T.  Branaman  and  Ayres, 
Jones  dt  Hollett,  for  appellee. 

'RoBY,  P.  J. — ^Action  by  appellee.  Trial  by  the  court, 
special  findings  made,  conclusions  of  law  stated  thereon,  and 
judgment  for  $100  rendered  in  accordance  therewith.  The 
complaint  was  in  three  paragraphs.  In  the  first  it  is  alleged 
that  the  appellee's  horse  entered  upon  appellant's  railroad 
at  a  place  where  the  same  was  not  securely  fenced,  was 
struck  and  killed,  to  appellee's  damage,  etc.  The  second  par- 
agraph also  proceeds  upon  the  theory  that  the  appellant  had 
violated  a  statutory  duty.  The  third  paragraph  avers  neg- 
ligence upon  the  part  of  the  appellant,  setting  out  the  details 
thereof  at  length.  Demurrers  to  each  of  said  paragraphs 
were  overruled,  but  their  sufficiency  was  conceded  upon  the 
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argument  of  the  case,  by  reason  of  which  concession  it  be- 
comes unnecessary  to  consider  a  number  of  points  made  in 
the  brief. 

The  special  findings  show  that  appellee  owned  a  farm 
through  which  appellant's  railroad  track  was  laid.  Its  right 
of  way  had  been  theretofore  fenced  on  both  sides.  The 
fence  on  the  south  side  thereof  had  become  old  and  out  of 
repair.  There  was  a  farm  crossing  over  the  track,  and  an 
opening  in  the  fence  for  such  crossing.  On  September  14, 
1903,  there  was  a  substantial  gate  across  said  opening,  se- 
curely hinged  to  one  post  and  chained  and  locked  to  the 
other,  which  gate  was  erected  and  maintained  by  appellee  in 
accordance  with  the  provisions  of  §5321  Bums  1901,  Acts 
1885,  p.  148,  §2.  Appellant  on  said  day  tore  out  and  pro- 
ceeded to  rebuild  its  fence,  and  in  so  doing  removed  said 
gate  from  its  position,  loosening  the  chain,  and  lifting  it 
from  its  hinges.  About  6  o'clock  p.  m.  one  of  appellee's 
employes  inquired  of  appellant's  foreman  in  charge  of  said 
work  if  it  would  be  necessary  for  appellee  to  put  up  his 
stock  which  was  being  pastured  in  a  field  adjacent  to  the 
railroad,  and  was  told  that  it  would  not  be  necessary,  that 
appellant's  employes  would  put  the  gate  in  its  proper  posi- 
tion and  securely  fasten  it  before  they  quit  work.  This 
they  did,  and  on  the  following  day  continued  tearing  out 
and  rebuilding  said  fence,  again  removing  said  gate  from  its 
position,  taking  out  the  post  to  which  it  was  hinged  and  put- 
ting in  a  new  one.  They  kept  the  gate  open  during  the  day 
for  their  own  use.  Appellee's  employe  again  went  to  appel- 
lant's foreman  in  the  evening,  and  inquired  if  it  would  be 
necessary  to  put  up  the  stock  that  night  to  keep  it  off  the 
track,  and  was  told  that  it  would  not  be  necessary  to  do  so, 
that  the  gate  would  be  put  in  and  fastened  before  appel- 
lant's employes  quit  work  that  evening.  The  gate  was  set 
across  said  gateway,  but  appellant's  employes  negligently 
failed  to  fasten  .the  same  to  the  posts  or  otherwise  make  it 
secure.    Appellee  had  no  knowledge  until  the  next  morning 
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that  the  gate  was  left  unfastened.  During  the  night,  the 
gate,  on  account  of  not  being  secured,  was  pushed  or  blown 
down,  thereby  leaving  the  way  open,  and  appellee's  horses 
during  said  night  went  through  said  opening  from  the  pas- 
ture field  and  a  colt,  of  the  value  of  $100,  was  run  over  and 
killed  by  one  of  appellant's  trains. 

The  question  of  appellant's  liability  is  reduced  to  a  vofy 
narrow  limit.    The  court  found,  as  a  matter  of  fact,  in  addi- 
tion to  the  findings  above  stated,  that  the  colt  was 

1.  killed  without  any  negligence  on  the  part  of  its  owner 
and  because  of  the  negligence  of  appellant.  The  con- 
clusion of  law  stated,  to  which  exception  was  taken,  was  that 
the  plaintiff  ought  to  recover  of  and  from  the  defendant  the 
sun  of  $100.  The  conduct  of  appellant's  employes  as  thus 
found,  in  failing  to  secure  said  gate,  was  not,  in  view  of  the 
known  conditions,  that  of  reasonably  prudent  and  careful 
men.  K  there  were  room  for  controversy  as  to  the  existence 
of  such  negligence,  the  finding  of  the  court  would  conclude 
the  matter.  Republic  Iron  &  Steel  Co.  v.  Jones  (1904),  32 
Ind.  App.  189.  The  facts  found  are  not,  however,  consistent 
with  the  exercise  of  reasonable  care  upon  the  part  of  appel- 
lant, acting  by  its  employes,  and  the  finding  is  sufficient  to 
establish  negligence  in  the  absence  of  the  conclusion.  Quy  v. 
lAberenz  (1903),  160  Ind.  524.  Both  the  specific  allegations 
of  the  third  paragraph  of  complaint  and  the  facts  specially 
found  exonerate  appellee  from  any  impjdeation  of  contribu- 
tory  negligence. 

Where  it  appears  that  a  private  gate  was  opened  by  the 

railroad  company,  such  company  must  see  that  it  is  closed 

when  the  purpose  for  which  it  was  opened  is  accom- 

2.  plished,  without  reference  to  the  question  as  to  whose 
duty  it  might  be,  generally  speaking,  to  maintain  such 

gate.  Failing  so  to  close,  said  company  might  be  held  liable 
under  the  statute  (§5323  Bums  1901,  Acts  1885,  p.  224,  §1) 
requiring  it  securely  to  fence  its  right  of  way.  Cleveland, 
etc.,  B.  Co.  V.  Stoift  (1873),  42  Ind.  119;  Spinner  v.  New 
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York,  etc.,  B.  Co.  (1876),  67  N.  Y.  153.  It  is  not,  however, 
necessary,  for  the  purposes  of  this  case,  more  than  to  ap- 
prove the  finding  of  the  court  establishing  such  liability  be- 
cause of  negligence  as  aforesaid 

Judgment  affirmed 

Hadley,  Watson  and  Rabb,  JJ.,  concur.  Myers,  C.  J.,  and 
Comstock,  J.,  absent. 


Wolcott  et  al.  v.  Fmck. 

[No.  6,059.    Filed  June  26.  1907.] 

1.  Vendob  and  Pubchaseb. — Deeds, — Oross  Shortage  in  Numiber  of 
Acres. — Remedy. — Where  the  vendor  sells  a  tract  of  land,  sup- 
posed to  contain  a  certain  number  of  acres,  at  a  certain  price  per 
acre,  and  it  afterward  appears  that  there  is  a  gross  shortage  ia 
the  number  of  acres,  the  purchaser  may  recover  for  the  shortage, 
p.  23a 

2.  Same. — Deeds. — Shortage  in  Acres. — Bonds. — Penalty.— Election. 
— ^Where  the  vendors  executed  a  bond,  with  a  penalty  of  $1,000, 
for  the  refunding,  at  $60  per  acre,  of  the  purchase  price  of  the 
shortage  of  a  certain  tract  supposed  to  contain  850  acres,  and 
the  tract  contained  780  acres,  such  purchaser  may  elect,  as  against 
the  vendors,  to  disregard  the  penalty  of  the  bond,  and  to  sue  for 
the  breach  of  the  contract    p.  238. 

Prom  Gibson  Circuit  Court ;  Oscar  M.  Welbom,  Judge. 

Action  by  Grottfried  Frick  against  Eben  H.  Wolcott  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Lucius  C.  Evibree  and  Hastings,  AUen  &  Hastings,  for 
rppellants. 

Clarence  B.  Kfssinger,  Emison  dc  Moffett  and  Thomas 
Duncan,  for  appellee. 

RoBY,  J. — Action  by  appellee,  who  recovered  judgment  for 
$4,893.75.  The  controversy  arises  upon  the  following  facts. 
Appellee  purchased  a  farm  from  apx)ellants,  who  entered 
into  a  written  contract  with  him,  agreeing  to  convey  the 
same  by  warranty  deed  in  consideration  of  the  payment  of 
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$60  per  acre.  The  farm  was  supposed  to  contain  850  acres. 
When  appellants  were  ready  to  deliver  their  deeds  therefor 
according  to  contract,  a  question  arose  as  to  the  actual  num- 
ber of  acres  contained  in  said  farm,  and  the  total  considera- 
tion to  which  the  appellants  were  entitled.  To  settle  the 
matter  and  close  the  sale,  the  parties  agreed  to  and  did 
mutually  execute  bonds,  with  surety,  in  the  respective  sums 
of  $1,000,  conditioned  on  the  one  hand  for  the  payment  of 
any  additional  sum  which  might  be  due  from  appellee  on  ac- 
count of  excess  in  acreage  over  the  supposed  quantity,  and, 
upon  the  other,  for  the  repayment  of  any  sum  received  by 
reason  of  a  deficiency  of  acreage.  The  bond  executed  by 
appellants  was  in  terms  as  follows: 

**We,  the  undersigned,  are  bound  unto  Gottfried 
Prick  in  the  sum  of  $1,000,  and  for  which  we  bind  our- 
selves, our  heirs,  executors  and  administrators.  The 
conditions  of  this  bond  are  such  that  whereas  said  Wol- 
cott and  Mezger  have  this  day  sold  to  said  Frick  the 
Hays  farm  in  Knox  county,  which  they  warrant  to  con- 
tain 850  acres,  and  said  Frick  has  paid  therefor  on  said 
basis,  now  said  sellers  agree  to  have  at  once  a  legal  sur- 
vey made  of  said  land  at  their  expense,  and  if  said  farm 
shall  contain  less  than  850  acres  of  land  according  to 
said  survey  then  said  sellers  are  to  refund  to  purchasers 
at  the  rate  of  $60  per  acre  for  any  amount  less  than  850 
acres,  and  this  bond  is  given  to  said  Frick  to  guarantee 
him  that  said  survey  shall  be  made  as  agreed  and  that 
said  refunder  shall  be  made  if  there  is  less  than  850 
acres  and  said  bond  may  be  sued  on  for  any  failure  to 
carry  out  the  conditions  on  this  bond. 
Witness  our  hand  this  2d  day  of  September,  1903. 

B.  H.  Wolcott, 
J.  C.  Mezger, 
G.  G.  Simonson." 

The  deeds  were  thereupon  delivered  and  the  price  paid  as 
agreed.  Upon  measurement  being  made  it  developed  that 
the  farm  actually  contained  780  acres,  making  a  shortage  of 
70  acres,  for  which  appellee  had  paid  $4,200.  Appellants 
admit  liability,  but  contend  that  such  liability  is  limited  to 
$1,000,  the  specified  penalty  of  the  bond.    Appellee  did  not 
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sue  the  surety  upon  said  bond,  and  in  his  complaint  avers 
that  he  disregards  the  penalty  and  seeks  recovery  of  actual 
damages  upon  the  covenant  of  appellants  to  repay.  It  is  also 
averred  that  the  shortage  was  gross,  and  was  not  contemplat- 
ed by  any  of  the  contracting  parties.  No  question  as  to  the 
right  of  a  surety  is  involved.  The  controversy  is  between  the 
original  parties  alone.  They  were  all  innocently  misled. 
Does  the  fixing  of  a  $1,000  penalty  in  the  bond  prevent  ap- 
pellee from  recovering  more  than  that  part  of  the  $4,200 
mistakenly  paid  by  him  for  which  he  received  nothing? 

Had  no  bond  been  executed,  the  facts  would  bring  the 

case  within  the  following  rule :    In  case  one  purchases  real 

estate  at  a  given  price  per  acre  and  the  purchaser  and 

1.  seller  have  a  common  belief  that  there  is  of  said  real 
estate  a  given  number  of  acres,  and  the  purchaser 

pays  the  purchase  price  therefor  in  full  and  it  is  ascertained 
afterwards  that  there  was  a  gross  shortage  in  the  acreage  of 
said  real  estate  that  was  in  nowise  contemplated  by  the  seller 
and  the  purchaser,  the  purchaser  may  recover  at  the  con- 
tract price  per  acre  for  the  gross  shortage  in  acreage.  Solin- 
ger  v.  Jewett  (1865),  25  Ind.  479,  87  Am.  Dec.  372;  Hays 
V.  Hays  (1890),  126  Ind.  92, 11  L.  R.  A.  376;  King  v.  Brown 
(1876),  54  Ind.  368. 

The  bond  given  by  appellants  contains  an  express  recog- 
nition of  such  liability  and  an  express  agreement  upon  their 
part  to  refund  at  the  rate  of  $60  per  acre  for  any 

2.  amount  less  than  850  acres.  The  manner  of  ascer- 
taining such  deficiency,  if  any,  is  fixed,  and  an  ac- 
curate method  of  determining  the  amount  of  liability  pro- 
vided. Had  the  deficiency  proved  to  be  no  more  than  a 
single  acre,  appellee  could  not  by  any  form  of  action  have 
recovered  more  than  $60.  Does  the  fact  that  the  penalty  of 
the  bond  was  fixed  at  $1,000  prevent  him  from  recovering, 
in  some  form  of  action,  the  true  excess  payment  which  he 
mistakenly  made  ?  If  he  were  to  sue  in  equity  he  would  be 
met  with  the  proposition  that  the  entire  matter  had  been 
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provided  for  by  a  written  contract,  as  it  has  been.  In  this 
exigency  he  may  do  what  he  has  done,  avail  himself  of  the 
written  agreement,  disregarding  the  additional  security  and 
the  amount  named  in  said  instrument.  ''The  plaintiff  has 
his  election  to  sue  for  the  penalty  or  for  breach  of  the  con- 
tract. In  the  latter  event  he  is  not  limited  in  the  amount  of 
damages  to  the  penalty. ''  Noyes  v.  Phillips  (1875) ,  60  N.  Y. 
408.  See,  also,  Thompson  v.  Rose  (1828) ,  8  Cowen  266 ;  Hig- 
gins  V.  Delaware,  etc.,  B.  Co.  (1875),  60  N.  Y.  553,  557. 

This  is  no  more  than  ascertaining  and  giving  effect  to  the 
intention  of  the  parties  as  evinced  by  the  entire  agreement 
construed  in  the  light  of  the  circumstances  under  which  it 
was  made.  Little  v.  Banks  (1881) ,  85  N.  Y.  258,  266 ;  Kemp 
V.  Knickerbocker  Ice  Co.  (1877),  69  N.  Y.  45,  58.  The  action 
is  not  therefore,  in  view  of  appellee's  election,  one  in  which 
the  authorities  relied  upon  by  appellant  are  applicable. 

Judgment  affirmed. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Evans. 

[No.  5.997.    Filed  June  26,  1907.] 

Appeal. — Transfer. — ^Where  four  Judges  cannot  concur  In  the  de- 
cision of  a  case  in  the  Appellate  Court,  the  cause  will  he  trans* 
f erred  to.  the  Supreme  Court  (§13376  Bums  1901,  Acts  1901/ 
p.  565,  §15). 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Sargent  W.  Evans  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $100,  defendant  appeals.  (For 
decision  on  the  merits,  see  169  Ind.  — .)  Transferred  to  Su- 
preme Court. 

Edward  Barton  and  Charles  L.  Jewett,  for  appellant. 
James  K.  Marsh,  for  appellee. 
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Per  Curiam. — This  appeal  having  been  submitted  to  the 
entire  court  and  four  judges  not  concurring  in  the  result, 
the  case  is  transferred  to  the  Supreme  Court  under  section 
fifteen  of  *'an  act  concerning  appeals,''  etc.  Acts  1901,  p. 
565,  §13370  Bums  1901. 


Smith  et  al.  v.  State,  ex  rel.  Board  of  Com- 
missioners OF  THE  County  of  Kosciusko. 

[No.  5.G99.    Filed  June  27/1907.] 

Appeal. — Transfer, — Where  four  judges  cannot  concur  in  the  de- 
cision of  a  case  in  the  Appellate  Ck)urt,  the  cause  will  be  trans- 
ferred to  the  Supreme  Court  (§1337o  Burns  1901,  Acts  1901,  p. 
565,  §15). 

Prom  Kosciusko  Circuit  Court ;  Lemuel  W.  Royse,  Judge, 
pro  tern. 

Action  by  the  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Kosciusko,  against 
Oliver  P.  Smith  and  others.  Prom  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.  (Por  decision  on  the  merits, 
see  169  Ind.  — .)  Transferred  to  Supreme  Court. 

Frazer,  Biggs  &  Frazer,  for  appellants. 

Cook  &  Oraham,  tor  appellee. 

Per  Curiam. — This  appeal  having  been  submitted  to  the 
entire  court  and  four  judges  thereof  not  concurring  in  the 
result,  the  case  is  transferred  to  the  Supreme  Court  under 
section  fifteen  of  **an  act  concerning  appeals,"  etc.  Acts 
1901,  p.  565,  §13370  Burns  1901. 


PnrsBURGH,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Rose. 

[No.  5,679.    Filed  January  31, 1907.    Rehearing  denied  May  17, 1907. 
Transfer  denied  June  27,  1907.] 

1.  PuEADmo. — Complaint. — Railroads. — Dangerous  Exits. — Passen- 
gers. — ^A  complaint  alleging  that  defendant  railroad  company  neg- 
ligently failed  to  discover  and  remove  a  banana  peel  lying  on  the 
step  of  its  passenger-car,  by  reason  of  which  the  plaintiff,  a  pas- 
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senger,  in  alighting,  stepped  thereon  and  fell,  to  his  injury,  states 
a  cause  of  action.  Maloit  v.  Hample,  164  Ind.  645,  distinguished, 
p.  242. 

2.  Trial. — Anstcers  to  Interrooatorica. — Railroads, — Injuries  to 
Passengers. — Dangerous  Exalts, — ^Answers  to  interrogatories  to  the 
Jnry  showing  that  plaintiff,  a  passenger,  was  injured  by  stepping 
on  a  banana  peel  on  the  step  of  defendant  railroad  company's 
car;  that  defendant  cleaned  such  car  after  the  morning  run  and 
before  the  afternoon  run,  but  failed  to  show  whether  such  peel 
was  left  on  such  step ;  that  it  was  on  such  step  on  the  prior  run ; 
that  defendant's  conductor  and  brakeman  were  busy  with  other 
work,  and  did  not  see  it,  and  that  It  had  remained  on  such  step 
an  unknown  length  of  time,  are  not  in  necessary  conflict  with  a 
general  verdict  for  plaintiff,    p.  244. 

3.  Same.  —  Interrogatories.  —  \'er-dict.  —  Inferences.  —  The  general 
yerdict  controls  the  answers  to.  interrogatories  to  the  Jury,  unless 
such  interrogatories  are  in  Irreconcilable  conflict  therewith;  and 
no  inferences  can  be  indulged  in  their  favor,    p.  246. 

4.  Pleading.— Comp/at'^t. — Evidence  Admissible  Under. — Railroads. 
—Dangerous  Exits  for  Passengers. — ^A  complaint  alleging  that  the 
defendant  railroad  company,  by  the  exercise  of  ordinary  care, 
could  have  discovered  and  removed  a  banana  peel,  upon  which 
the  plaintiff,  a  passenger,  stepped  and  fell.  Is  sufficient  to  admit 
as  evidence  the  facts  relating  to  the  length  of  time  such  peel  re^ 
mained  on  the  step,  where  it  lay,  and  defendant's  conduct  in  rela- 
tion thereto,    p.  250. 

5.  Carbikbh, — Passengers.  —  Duty  Toward.  —  Railroads. — Ck>mmon 
carriers  are  required  to  exercise  the  strictest  vigilance  and  the 
utmost  care  and  human  foresight  to  guard  their  passengers  from 
injury;  and  this  duty  applies  from  the  beginning  to  the  end  of 
the  Journey,    p.  250. 

d.  Same. — Passengers. — Duty  Tottard. — Railroads.-A^TDmon  car- 
riers are  not  insurers  of  the  safety  of  their  passengers,  but  must 
exercise  such  strict  care  as  is  reasonably  consistent  with  their 
business,    p.  251. 

7.  Same. — Passengers. — Care.  —  Circumstances.  —  Dangers  Caused 
hy  Third  Parties, — Notice. — ^The  care  required  from  carriers  to- 
ward passengers  must  be  commensurate  with  the  consequences 
that  may  ensue  from  carelessness  under  the  circumstances;  but 
if  injury  results  from  the  act  of  a  third  party,  of  which  the  car- 
rier has  no  notice,  the  degree  of  care  required  is  not  so  great,  a 
reasonable  time,  in  such  case,  being  given  to  the  carrier  to  ascer- 

.tain  and  to  remove  the  danger,    p.  251. 

8,  Railboaos. — Passengers. — Dangerous  Exits  from  Coaches. — ^A 
railroad  company  is  not  liable  for  injuries  to  a  passenger,  caused 
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by  his  stepping  upon  a  banana  peel  on  the  step  of  the  coach  from 
which  he  was  alighting,  such  peel  being  thrown  there  by  some 
third  party,  without  the  knowledge  of  the  company,  and  which 
had  lain  there  only  a  short  time.    p.  254. 

Prom  Clark  Circuit  Court ;  Harry  C,  Montgomery ^  Judge. 

Action  by  Peleg  M.  Rose  against  the  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  Prom  a  judg- 
ment on  a  verdict  for  plaintiff  for  $3,000,  defendant  ap- 
peals.  Reversed. 

M.  Z.  Stannard  and  Ward  H,  Watson,  for  appellant. 
Oeorge  H.  Voigt,  for  appellee. 

Rabb,  J. — The  appellee  sued  appellant  in  the  court  below 
to  recover  damages  for  a  personal  injury  alleged  to  have 
been  caused  by  the  negligent  acts  and  omissions  of  the  ap- 
pellant. The  complaint  was  in  one  paragraph,  and  appel- 
lant's demurrer  addressed  to  it  for  want  of  facts  was  over- 
ruled by  the  court  below,  and  proper  exception  reserved. 
Appellant  answered  the  general  denial.  The  cause  was  sub- 
mitted to  a  jury  for  trial,  and  a  general  verdict  returned  in 
favor  of  the  appellee,  together  with  answers  to  interroga- 
tories submitted  by  the  court  to  the  jury  at  appellant's  re- 
quest. Motion  was  made  in  the  court  below  by  the  appellant 
for  a  judgment  in  its  favor  on  the  answers  to  the  interroga- 
tories. This  motion  was  overruled  by  the  court,  and  proper 
exception  reserved.  Appellant's  motion  for  a  new  trial  was 
overruled  by  the  court,  and  proper  exception  reserved. 
Judgment  in  appellee's  favor  was  rendered  on  the  verdict  of 
the  jury.  These  rulings  of  the  court  below  are  assigned  as 
error  here,  and  will  be  considered  in  the  order  in  which  they 
are  made. 

The  substantial  averments  of  the  complaint  were  that  the 
appellant  was  a  common  carrier  of  passengers ;  that  it  oper- 
ated a  line  of  railroad  connecting  the  cities  of  Jeffer.- 

1.  sonville  and  New  Albany,  Indiana,  and  Louisville, 
Kentucky,  and  intermediate  points ;  that  appellee  took 
passage  in  the  appellant's  passenger-train  at  appellant's  sta-- 
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tion  in  the  city  of  Louisville,  bound  for  the  city  of  Jefferson- 
ville ;  that  to  reach  his  destination  it  was  necessary  to  change 
ears  at  a  point  called  the  Junction,  on  appellant's  road, 
where  one  branch  of  the  road  deflected  from  the  main  line 
to  the  city  of  Jeffersonville,  the  main  line  proceeding  to  the 
city  of  New  Albany;  that  in  alighting  from  said  train  the 
appellee  stepped  upon  a  banana  peel  lying  on  the  second  step 
of  the  car  from  which  he  was  alighting,  was  thereby  caused 
to  slip  and  fall  from  said  car,  and  was  injured ;  that  he  was 
without  fault  or  negligence  contributing  to  his  injury,  and 
that  the  banana  peel  rendered  said  step  dangerous  to  pas- 
sengers using  the  same ;  that  the  banana  peel  had  been  per- 
mitted to  remain  on  said  step  for  more  than  an  hour,  and 
was  there  long  before  the  appellant's  train  left  its  station 
at  Louisville;  that,  by  the  exercise  of  ordinary  care,  the 
appellant  could  have  known  of  the  danger  in  permitting  the 
banana  peel  to  remain  on  the  step  of  the  car,  and,  by  the 
exercise  of  reasonable  diligence  on  its  part,  could  have  dis- 
covered and  removed  the  dangerous  object  before  the  acci- 
dent and  injury  to  the  appellee. 

The  averments  in  the  complaint,  showing  the  length  of  time 
the  banana  peel  remained  upon  the  step  of  the  car,  and  that 
it  was  there  long  before  the  train  left  the  terminal  station 
in  Louisville,  aided  by  the  averment  that  the  defendant 
might,  by  the  exercise  of  ordinary  care,  have  discovered  the 
banana  -peel  and  its  dangerous  tendency  to  the  traveling  pub- 
lic and  removed  it,  we  think  miake  the  complaint  sufficient  to 
withstand  the  appellant's  demurrer. 

There  is  a  very  marked  distinction  between  the  case  at  bar 
and  the  case  of  Malott  v.  Sample  (1905),  164  Ind.  645,  cited 
by  appellant's  counsel.  In  that  case  the  complaint  failed  to 
state  the  length  of  time  the  defect  in  the  stirrup,  the  giving 
way  of  which  caused  the  accident,  had  existed  before  the 
happening  of  the  accident,  and  there  was  no  direct  averment 
that  the  defect  had  existed  such  a  length  of  time  that 
the  defendant  might,  by  the  exercise  of  reasonable  care,  have 
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repaired  the  atirrup.  Because  this  fact  appeared  by  way  of 
recital,  the  Supreme  Court  held  that  the  complaint  was  bad. 
In  this  complaint  it  appears  from  positive  averment  that  the 
dangerous  banana  peel  remained  on  the  car  step  for  some 
three-quarters  of  an  hour  before  the  train  left  the  Louisville 
station,  and  there  is  a  distinct  and  positive  averment  that  it 
so  remained  on  the  car  step  a  suflScient  length  of  time  for 
the  defendant,  by  the  exercise  of  ordinary  vigilance,  not 
only  to  discover  it,  but  to  remove  it.  We  think  these  allega- 
tions sufSciently  distinguish  the  case  at  bar  from  the  case 
cited,  that  these  distinguishing  features  cover  the  objection 
raised  to  the  complaint  in  that  case,  and  that  the  appellant's 
demurrer  to  the  complaint  was  properly  overruled  by  the 
court  below. 

The  second  error  complained  of  by  the  appellant  is  the 
action  of  the  court  in  overruling  its  motion  for  a  judgment 

in  its  favor  on  the  answers  to  interrogatories.     The 
2.    answers  to  interrogatories,   sixty-seven  in  number, 

show  that  the  plaintiff  took  passage  at  Louisville  for  a 
point  on  defendant's  road  that  required  him  to  change  cars 
at  a  place  called  the  Junction,  which  was  between  five  and  ten 
minutes'  ride  from  Louisville;  that  the  car  in  which  plain- 
tiff was  riding  had  been  placed  on  defendant's  side-track 
No.  4  shortly  before  5  o'clock  p.  m.  on  the  day  that  plaintiff 
was  hurt,  so  as  to  be  ready  for  the  5  o'clock  p.  m.  run  from 
Louisville  to  New  Albany;  that  before  it  was  so  placed  on 
said  side-track  it  was  cleaned  and  inspected  by  the  servants 
of  the  company ;  that  there  was  at  that  time  no  banana  peel 
on  the  steps;  that  the  car  was  used  in  making  the  5  o'clock 
run  to  New  Albany  from  Louisville,  and  in  making  the  5 :30 
o'clock  run  from  New  Albany  to  Louisville,  and  in  making 
the  6  o'clock  run  from  Louisville  to  New  Albany;  that  two 
passengers  on  the  same  train  with  plaintiff  first  saw  the 
banana  peel  lying  on  the  car  step  two  minutes  before  the 
train  started  out  from  Louisville  for  the  6  o'clock  run;  that 
the  banana  peel  was  not  placed  on  the  car  steps  by  any  ser- 
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yant  of  the  company,  and  that  none  of  the  company's  ser- 
vants knew  of  its  presence  there;  that  there  were  about 
three  hundred  passengers  on  the  train  at  the  time,  and  the 
train  was  composed  of  five  or  six  coaches ;  that  it  took  the 
trains  from  twenty  to  twenty-five  minutes  to  make  each  run 
between  Louisville  and  New  Albany ;  that,  when  the  train  ar- 
rived at  Louisville  from  the  5:30  o'clock  run  from  New  Al- 
bany, it  remained  at  Louisville  about  five  minutes  before 
starting  on  the  return  trip  to  New  Albany;  that  while  the 
train  stood  at  Louisville,  after  making  the  5:30  o'clock  run 
from  New  Albany,  the  brakeman  had  to  announce  the  sta- 
tions on  certain  cars,  make  couplings,  adjust  air-brakes, 
throw  switches,  and  assist  passengers  to  alight  from  and 
board  the  train;  that  the  conductor  had  to  announce  sta- 
tions in  certain  cars,  assist  passengers  to  alight  from  and 
board  the  trains,  and  give  signals ;  that  the  plaintiff  alighted 
from  the  defendant's  car  at  the  Junction,  and  in  alighting 
stepped  on  a  banana  peel  lying  on  the  second  step  of  the  car 
in  which  he  was  riding,  and  at  the  time  the  banana  peel  had 
been  on  the  car  step  for  an  unknown  length  of  time. 

The  interrogatories  find  that  the  car  in  which  the  plaintiff 
rode  was  cleaned  after  it  was  taken  out  of  the  morning  run 
and  before  it  was  put  on  the  afternoon  run.  That  there 
was  a  morning  run  is  to  be  known  only  by  inference.  There 
is  no  express  finding  that  there  was  a  morning  run  or  an 
evening  run  of  cars  on  this  road,  and  no  finding  when  the 
morning  run  ceased.  So  far  as  anything  to  the  contrary  ap- 
pears in  the  answers  to  interrogatories,  the  morning  run  may 
have  ceased  the  first  hour  after  midnight,  and  the  cars  may 
have  been  then  cleaned.  There  is  a  finding  that  before  the 
car  was  placed  on  defendant's  side-track  No.  4 — and  where 
side-track  No.  4  is  located  is  not  disclosed  by  the  answers  to 
interrogatories — ^it  was  inspected  by  the  defendant's  car  in- 
spector, and  there  was  no  banana  peel  on  the  car  steps  at 
that  time,  but  what  length  of  time  elapsed  between  the  in- 
spection and  the  placing  of  the  car  on  the  side-track  is  no- 
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where  disclosed  by  the  answers  to  interrogatories.  Whether 
it  was  immediately  before,  or  the  day  before,  or  the  week, 
or  the  month,  or  the  year  before,  is  left  in  doubt  and  uncer- 
tainty. For  anything  appearing  in  the  answers  to  the  in- 
terrogatories the  banana  peel  may  have  been  on  the  car  steps 
a  week  before  the  accident.  It  is  true  there  is  a  finding  that 
sometime  in  the  morning  of  the  day  on  which  the  accident 
happened,  the  time  not  definitely  given,  the  car  and  steps 
were  cleaned  by  the  servants  of  the  company,  but  it  is  not 
stated  whether  they  saw  and  removed  the  banana  peel.  It  is 
found  that  when  the  inspection  was  made  the  banana  peel 
was  not  present  on  the  steps,  but,  as  before  shown,  the  time 
of  the  inspection  is  utterly  indefinite,  except  that  it  was  be- 
fore putting  the  car  on  track  No.  4  at  5  o'clock  p.  m.  of 
February  9. 

To  entitle  the  defendant  to  a  judgment  in  its  favor  on  the 

answers  to  interrogatories,  against  the  verdict  of  the  jury, 

there  must  be  an  irreconcilable  conflict  between  the 

3.  answers  to  the  interrogatories  and  the  general  verdict. 
The  answers  to  the  interrogatories  can  in  nowise  be 
aided  by  a  reference  to  the  evidence.  They  must  aflSrmative- 
ly  show  the  defendant  entitled  to  a  judgment.  All  reason- 
able presumptions  are  indulged  in  favor  of  the  general  ver- 
dict. Wright  V.  Chicago,  etc.,  R.  Co.  (1903),  160  Ind.  583, 
and  cases  cited.  This  is  a  general  principle  well  recognized, 
and  will  not  be  questioned. 

In  this  case  it  will  be  presumed,  in  support  of  the  general 
verdict,  that  the  inspection  of  defendant's  car  found,  by  the 
jury  to  have  been  made,  was  so  made  an  unreasonable  length 
of  time  before  the  car  was  put  in  service,  and  that  had  such 
inspection  been  made  a  reasonable  length  of  time  before  put- 
ting the  car  in  service  the  banana  peel  would  have  been  dis- 
covered and  removed.  We  therefore  conclude  that  the  appel- 
lant's  motion  for  judgment  upon  the  answers  to  interroga- 
tories was  properly  overruled. 
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The  serious  questions  presented  on  this  appeal  arise  on 
appellant's  motion  for  a  new  trial.  The  reasons  set  forth  in 
the  motion  for  a  new  trial,  that  are  urged  here  for  a  re- 
versal of  the  cause,  are:  (1)  That  the  verdict  of  the  jury- 
is  not  sustained  by  sufficient  evidence;  (2)  that  the  court 
erred  in  permitting  a  medical  witness  to  testify,  after  de- 
scribing plaintiff's  condition,  to  results  that  might  possibly 
follow  from  his  injury,  or  that  could  follow  from  his  injury ; 
(3)  objection  to  certain  instructions  given  by  the  court  at 
the  appellee's  request,  in  reference  to  the  degree  of  care  re- 
quired of  the  appellant,  and  with  reference  to  the  measure 
of  damages,  and  refusing  certain  instructions  tendered  by 
the  appellant. 

There  is  no  substantial  conflict  in  the  evidence  in  this  case. 
It  shows  that  the  appellant  is  engaged  as  a  common  carrier 
of  passengers,  operating  a  line  of  railway  connecting  the 
cities  of  Jeffersonville  and  New  Albany,  in  Indiana,  and 
Louisville,  in  Kentucky,  and  intermediate  points ;  that  trains 
were  regularly  run  from  the  defendant's  terminal  stations 
in  these  cities  every  half  hour,  and  that  it  took  between 
twenty  and  twenty-five  minutes  to  make  the  trip  between  the 
terminal  stations;  that  there  was  a  junction  of  the  defend- 
ant's roads  near  Clarksville,  one  branch  leading  to  Jeflfer- 
sonviUe,  the  main  line  proceeding  to  New  Albany;  and 
that  defendant's  passengers  from  Louisville  for  Jefferson- 
ville changed  cars  at  this  junction,  while  the  train  made  up 
at  Louisville  proceeded  on  to  New  Albany;  that  defendant's 
trains  were  in  service  all  day  between  Louisville  and  New 
Albany,  generally  changing  engines  at  Louisville  at  the 
end  of  every  round  trip ;  that  there  were  five  intermediate 
stations  on  defendant's  line  between  Louisville  and  New 
Albany  where  regular  stops  were  made,  and  two  flag-stations 
where  stops  were  made  on  the  evening  runs ;  that  the  traffic 
on  the  line  was  very  much  heavier  in  the  morning  and 
eveninflr  than  during  the  day;  that  on  the  6  o'clock  a.  m. 
run  there  were  five  or  six  coaches  in  the  train  at  Louisville ; 
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that  after  that  run  was  made  all  but  two  of  the  coaches  were 
returned  to  the  defendant's  yards  in  Louisville,  and  were 
there  cleaned  and  inspected,  and  remained  in  appellant's 
yards  until  about  4:30  o'clock  p.  m.,  when  one  or  two  woidd 
be  taken  out  and  added  to  the  train,  and  on  each  run  there- 
after other  cars  would  be  added  until  6  o'clock,  when  there 
would  be  from  five  to  seven  coaches  in  the  train;  that  the 
train  was  in  charge  of  a  conductor,  who  had  the  assistance 
of  one  brakeman  in  its  management ;  that  the  train  remained 
at  the  terminal  point  from  five  to  ten  minutes ;  that  the  par- 
ticular car  under  consideration  in  this  case  was  put  into  the 
train  at  5  o'clock  p.  m.  on  the  day  appellee  was  injured; 
that  it  had  been  cleaned  by  the  company's  servants  some- 
time during  the  day,  that  it  was  inspected  after  being 
cleaned,  was  in  good  repair,  and  there  was  no  banana  peel  on 
the  steps  of  the  car  when  it  left  the  company's  yards  about 
4:30  o'clock  p.  m. ;  that  at  the  time  it  was  placed  in  the 
train  the  brakeman  passed  along  on  the  outside  of  the  car 
to  examine  the  platforms  and  couplings,  and  detected  no 
banana  peel  on  the  step ;  that  the  car  made  the  run  in  the 
train  to  New  Albany,  starting  at  5  o'clock,  and  returning  to 
Louisville  a  few  minutes  before  6  o'clock;  that  it  remained 
at  the  station  at  New  Albany  about  ten  minutes;  that  two 
additional  cars  were  put  in  the  train  for  the  6  o'clock  run, 
and  that,  a  few  minutes  before  it  started,  two  passengers 
observed  a  piece  of  banana  peel  lying  on  the  second  step  at 
the  rear  end  of  the  third  car  in  the  train ;  that  plaintiff  pur- 
chased a  ticket  and  took  passage  on  the  train  from  Louisville 
for  Jeffersonville ;  that  when  he  boarded  the  train  he  passed 
up  the  identical  steps  on  which  the  banana  peel  was  observed 
by  the  two  passengers,  but  whether  before  or  after  the  peel 
was  observed  by  them  can  only  be  determined  by  inference ; 
that  neither  the  conductor  nor  the  brakeman  made  any  spe- 
cial examination  of  the  car  steps  while  the  train  was  at 
Louisville,  just  before  it  left  on  the  6  o'clock  run,  nor  was 
any  examination  made  by  them  of  the  car  steps  at  New 
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Albany;  that  there  was  a  good  light  at  the  depot  at  Louis- 
ville; that  while  at  Louisville  the  brakeman  and  conductor 
had  a  multiplicity  of  duties  to  perform  that  kept  them  fully 
occupied  from  the  time  the  train  arrived  from  New  Albany 
until  it  departed  on  the  6  o'clock  run,  and  that  their  duties 
while  en  route  occupied  their  entire  time  and  attention ;  that 
the  junction  at  which  the  appellee  alighted  from  the  train 
was  the  first  stop  out  from  Louisville;  that  when  it  was 
reached  the  appellee,  in  alighting  from  the  train,  stepped 
on  the  banana  peel  in  question,  slipped  and  fell,  and  was 
injured ;  that  there  were  about  three  hundred  passengers  on 
the  train ;  that  neither  the  plaintiff  nor  any  of  the  servants 
of  the  company  had  anything  to  do  with  putting  the  banana 
peel  on  the  car  steps,  or  any  knowledge  of  its  presence  there 
until  after  the  accident  happened ;  that  the  light  at  the  Junc- 
tion was  not  very  good ;  that  appellee,  in  leaving  the  car  and 
descending  the  steps  did  not  look  for  anything  on  the  steps, 
but  took  hold  of  the  hand-rail,  which  was  in  good  condition, 
and  that  he  used  the  same  care  or  caution  that  ordinarily 
prudent 'men  exercise  in  like  situations;  that  defendant  was 
an  able-bodied  man,  about  fifty-five  years  of  age,  and  that 
his  eyesight  was  slightly  impaired;  that  the  appellant's  car, 
platform  and  steps  were  in  nowise  defective,  and  that  the 
sole  cause  of  the  accident  was  the  banana  peel  lying  upon 
the  car  steps.  These  facts  are  established  by  the  evidence 
without  conflict,  and  if  they  are  sufficient  to  entitle  the  ap- 
pellee to  a  recovery  the  verdict  must  be  sustained ;  if  not  it 
must  be  set  aside. 

It  is  contended  by  appellee,  in  support  of  the  verdict,  that 
the  rule  of  law  governing  the  obligation  of  the  appellant 
toward  the  appellee  required  of  appellant  the  exercise  of  the 
utmost  possible  vigilance.  All  that  human  skill  and  fore- 
sight could  do  to  protect  him  from  accident  and  permit  him 
to  alight  safely  from  its  cars,  is  claimed  by  the  appellee 
to  have  been  owing  him  from  the  appellant.  If  human  wis- 
dom, vigilance  and  foresight  could  have  protected  him  from 
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the  peril  which  he  encountered,  and  which  resulted  in  his 
fall  and  injury,  then  the  appellant  is  liable.  If  this  be  the 
true  rule  that  governs  the  rights  of  the  parties  in  this  case 
there  can  be  but  little  question  that  appellee's  contention  is 
correct.  It  is  not,  however,  the  theory  upon  which  the  com- 
plaint is  based.     The  complaint  simply  charges  the 

4.  defendant  with  the  want  of  ordinary  or  reasonable 
care,  and  that,  by  the  exercise  of  ordinary  care,  it 

could  have  known  the  dangerous  character  of  the  banana 
peel,  and,  by  the  exercise  of  reasonable  diligence,  it  might 
have  discovered  and  removed  the  same  from  the  car  steps. 
But,  however,  the  facts  proved  were  all  clearly  admissible 
under  the  issues  formed,  and,  whatever  may  have  been  the 
theory  of  the  complaint,  if  the  facts  are  sufBcient  to  entitle 
the  plaintiff  to  recovery  the  verdict  must  stand. 

The  rule  governing  the  duty  of  railway  companies  and 
other  corporations  and  persons  as  common  carriers  of  pas- 
sengers has  been  variously  expressed  by  text-writers, 

5.  and  by  the  multitude  of  decisions  of  the  courts  of  last 
resort  in  cases  decided  growing  out  of  the  alleged  neg- 
ligence of  the  carrier  resulting  in  injury  to  the  passenger. 
The  common  form  of  expression  is  that  carriers  are  held  to 
the  strictest  vigilance  and  utmost  care  and  all  that  human 
foresight  could  do  to  guard  passengers  from  injury,  and  that 
they  are  held  responsible  for  the  slightest  neglect  resulting 
in  injury  to  their  passengers. 

In  a  great  many  of  the  decisions  is  to  be  found  the  decla- 
ration that  this  strict  rule  applies  from  the  moment  the  pas- 
senger enters  the  car  until  he  is  safely  set  down  at  the  end 
of  his  journey.  Ft.  Way7ie  Traction  Co.  v.  Morvilius  (1903), 
31  Ind.  App.  464;  Louisinlle,  etc.,  Ferry  Co.  v.  Nolan  (1893), 
135  Ind.  61;  Terre  Haute,  etc.,  R.  Co.  v.  Buck  (1884),  96 
Ind.  346,  49  Am.  Rep.  168;  Jeffersonville  B.  Co.  v.  Hen- 
dricks  (1866),  26  Ind.  22S ;  Evansville,  etc.,  B.  Co.  v.  Athon 
(1893),  6  Ind.  App.  295,  51  Am.  St.  303;  Cincinnati,  etc., 
B.  Co.  y.  Worthington  (1903),  30  Ind.  App.  663,  96  Am.  St. 
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355.  A  multitude  of  other  cases  from  our  own  state  courts 
and  others  might  be  cited  to  the  same  effect. 

By  these  general  expressions  contained  in  the  decisions  it 

is  not  meant  nor  intended  that  the  carrier  is  an  insurer  of 

the  life  and  safety  of  a  passenger.  They  do  not  mean 

6.  that  the  carrier  will  exercise  all  the  care  and  all  the 
diligence  the  human  mind  can  conceive,  or  all  the  skill 

and  all  the  ingenuity  of  which  it  is  capable,  to  avoid  acci- 
dent; but  that  it  shall  exercise  the  utmost  care  that  can 
reasonably  be  expected  under  the  circumstances.  Every- 
thing necessary  to  the  security  of  the  passenger,  reasonably 
consistent  with  the  business  of  the  carrier,  must  be  done. 
Indianapolis,  etc.,  B.  Co,  v.  Horst  (1876),  93  U.  S.  291,  23 
L.  Ed.  898;  Tuller  v.  Talbott  (1860),  23  lU.  (orig.  ed.)  357, 
76  Am.  Dec.  695;  Pittsburgh,  etc.,  R.  Co.  v.  Thompson 
(1870),  56  lU.  138;  Dunn  v.  Grand  Trunk  B.  Co.  (1870),  58 
Me.  187,  4  Am.  Rep.  267. 

Nor  is  the  same  unvarying  degree  of  vigilance  required 

under  all  circumstances  and  at  all  stages  of  the  journey.   It 

is  perfectly  manifest  that  what  might  be  gross  care- 

7.  lessness  under  some  circumstances  and  at  some  stages 
of  the  journey,  would  be  due  care  under  other  circum- 
stances and  at  other  stages.  For  instance,  if  there  was  a 
piece  of  new  road,  where  the  roadbed  was  not  secure,  where 
the  ties  were  not  well  ballasted,  or  where  the  bridges  had 
not  been  thoroughly  tested,  running  at  a  high  rate  of  speed 
over  such  places  would  involve  great  danger  to  the  occu- 
pants of  the  train,  and  be  gross  carelessness  on  the  part  of 
the  servants  of  the  company,  while  the  same  rate  of  speed 
might  be  maintained  over  other  parts  of  the  road,  where  the 
roadbed  and  the  bridges  were  safe,  secure,  and  thoroughly 
tested,  with  comparative  safety,  and  where  it  would  not  only 
be  due  care  on  the  part  of  the  servants  of  the  company  so 
to  speed  the  train,  but  where  such  speed  would  be  expected 
of  them  by  the  traveling  public.  And  how  could  it  be  eon- 
tended,  with  any  kind  of  logic,  that  the  carrier  was  bound 
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to  exercise  the  same  strict  vigilance,  the  same  high  degree  of 
care  and  foresight  in  assisting  a  passenger  to  enter  and 
alight  from  its  train  standing  perfectly  still,  at  a  safe  and 
convenient  depot  platform,  that  would  be  required  of  it 
while  the  passenger  was  sitting  resignedly  and  helplessly  in 
his  seat  in  the  coach,  and  the  train  being  hurled  through  the 
country  by  its  mighty  locomotive  at  a  high  rate  of  speed, 
where  the  slightest  mistake  of  those  in  charge  of  the  running 
of  the  train  or  the  maintenance  of  the  way  would  be  followed 
by  the  direst  consequences.  The  mere  statement  of  the 
proposition  is  conclusive  that,  notwithstanding  the  general 
statement  in  the  books,  the  courts  do  not  mean  to  hold  the 
carrier  to  the  same  degree  of  care  under  all  circumstances.' 
See,  Philadelphia,  etc.,  B.  Co.  v.  Derby  (1852),  14  How. 
•468,  14  L.  Ed.  502;  Hegeman  v.  Western  B.  Corp.  (1855), 
13  N.  Y.  9,  64  Am.  Dec.  517. 

There  is  no  iron-bound,  hard  and  fast  rule  that  can  be 
applied  under  all  circumstances  governing  the  duties  and 
obligations  of  common  carriers  of  passengers.  No  rule  of 
law  is  more  elastic.  There  is  none  in  which  the  circum- 
stances in  each  case  must  so  largely  furnish  the  meas- 
ure of  duty.  There  is,  however,  one  fixed,  universal  prin- 
ciple that  runs  through  the  entire  doctrine  of  negligence, 
and  sheds  a  certain  and  steady  light  by  which  we  can  be 
safely  guided  in  each  particular  case  in  fixing  the  measure 
of  duty  of  all  parties  concerned.  It  is  this :  The  vigilance 
and  care  required  of  all  persons  to  be  affected  in  each  case 
must  be  proportionate  to  the  dangers  to  be  apprehended,  not 
only  to  the  probability  or  possibility  of  accident,  but  to  the 
gravity  of  the  results  of  the  accident.  The  rule  is  well  ex- 
pressed in  the  syllabus  to  the  case  of  Indianapolis,  etc.,  B. 
Co.  V.  Horst,  supra,  thus:  **The  standard  of  duty  •  •  • 
should  be  according  to  the  consequences  that  may  ensue  from 
carelessness."  An  examination  of  the  cases  will  disclose  the 
fact  that  this  is  really  the  rule  that  has  been  invariably  ap- 
plied to  the  facts  in  every  case.    In  all  cases  where  an  injury 
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is  sustained  by  a  passenger  while  in  transit,  or  through  any 
defect  in  the  appliances  or  operative  mechanism  of  the  means 
of  transportation,  or  to  any  action  of  its  servants,  the  carrier 
is  held  to  the  strictest  account,  but  if  the  injury  results 
through  the  carelessness  of  a  third  person,  in  noway  con- 
nected with  the  carrier,  or  from  the  elements,  for  whose  act 
the  carrier  can  only  be  bound  after  notice,  then  a  very  differ- 
ent measure  of  duty  prevails.  See  Hayes  v.  Forty-Second 
SL,  etc.,  R.  Co.  (1884),  97  N.  Y.  259;  La fflin  v.  Buffalo,  etc., 
R.  Co.  (1887),  106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep. 
433;  Kelly  v.  New  York,  etc.,  R.  Co.  (1888),  109  N.  Y.  44, 
15  N.  E.  879;  Palmer  v.  Pennsylvania  Co.  (1888),  111  N.  Y. 
488,  18  N.  E.  859,  2  L.  R.  A.  252;  Kelly  v.  Manhattan  R. 
Co.  (1889),  112  N.  Y.  443,  20  N.  E.  383,  3  L.  R.  A.  74; 
Palmer  v.  President,  etc.  (1890),  120  N.  Y.  170,  24  N.  E. 
302, 17  Am.  St.  629,  44  Am.  &  Eng,  R.  Cas.  298;  Pittsburgh, 
etc.,  R.  Co.  V.  Aldridge  (1901),  27  Ind.  App.  498;  Neslie  v. 
Second,  etc.,  R.  Co.  (1886),  113  Pa.  St.  300,  6  Atl.  72; 
Stimson  v.  MUwauJcee,  etc.,  R.  Co.  (1890),  75  Wis.  381,  44 
N.  W.  748;  Stierle  v.  Union  R.  Co.  (1898),  156  N.  Y.  73,  50 
N.  E.  419;  Morris  v.  New  York,  etc.,  R.  Co.  (1887),  106  N. 
Y.  678,  13  N.  E.  455;  Proud  v.  Philadelphia,  etc.,  R.  Co. 
(1900),  64  N.  J.  L.  702,  46  Atl.  710,  50  L.  R.  A.  468; 
Barnes  v.  New  York,  etc.,  R.  Co.  (1904),  87  N.  Y.  Supp. 
608;  Vancleve  v.  St.  Louis,  etc.,  R.  Co.  (1904),  107  Mo. 
App.  96,  80  S.  W.  706. 

The  rule  to  be  deduced  from  the  cases,  appljdng  where 
the  injury  has  been  caused  by  the  elements,  as  snow  or  ice 
falling  or  freezing  on  the  platform  or  the  steps  of  the  car, 
or  from  things  which  a  passenger  might  lawfidly  bring 
into  the  car,  or  which  some  unauthorized  person,  not  con- 
nected with  the  carrier,  has  deposited  in  the  car,  or  on  the 
steps  or  platform  of  the  car,  or  the  approaches  to  the  car, 
is  that  before  the  carrier  can  be  held  liable  it  must  know 
of,  or  have  reasonable  time  and  opportunity  to  discover  and 
remove  the  object  causing  the  injury.     Snow  fallen  or  ice 
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formed  upon  the  platform  and  steps  of  the  ear,  or  mud 
deposited  upon  the  steps  by  incoming  passengers,  while 
the  train  is  en  route,  is  not  such  an  object  as  renders  the 
carrier  liable  for  injuries  sustained  by  passengers  caused 
thereby  to  slip  and  fall,  though  it  would  be  within  the 
bounds  of  human  foresight  and  endeavor  to  sand  the  steps 
and  platform  at  each  stop  before  taking  on  or  discharging 
passengers.  The  carrier  is  not  held  to  such  a  strict  re- 
sponsibility in  guarding  against  perils  of  this  character. 
Palmer  v.  President,  etc.,  supra;  Vancleve  v.  8t,  Louis, 
etc,  R,  Co,,  supra.  It  has  been  held  that,  where  a  pas- 
senger stumbles  over  a  valise  left  in  the  aisle  by  a  fellow 
passenger,  the  carrier  is  not  bound  to  anticipate  such  peril, 
and  is  not  bound  to  keep  a  servant  in  each  car,  and  that  it 
can  be  held  liable  for  injury  resulting  from  such  cause 
only  after  it  has  had  a  reasonable  opportunity  to  discover 
and  remove  the  dangerous  obstacle. 

In  this  case  there  is  no  room  to  doubt  that  appellee's 
injury  was  caused  by  the  unauthorized  act  of  some  passen- 
ger on  appellant's  train,  or  by  some  stranger,  and 
8.  not  by  any  servant  of  the  company,  and  that,  as  a 
matter  of  fact,  no  servant  of  the  company  knew  of 
the  presence  of  the  banana  peel  prior  to  the  accident.  The 
company  can  be  chargeable  for  appellee's  injury  only  on 
the  theory  that,  in  the  exercise  of  proper  diligence,  it 
should  have  discovered  the  presence  and  dangerous  char- 
acter of  the  banana  peel  and  removed  it  from  the  step. 
The  danger  to  be  apprehended  from  this  cause  was  cer- 
tainly not  a  peril  reasonably  to  be  expected.  The  banana 
peel  was  evidently  dropped  on  the  step  of  the  car  by  some 
one  immediately  before  the  train  left  the  station.  The  evi- 
dence shows  that  any  one,  by  observing  the  step,  could  have 
seen  the  banana  peel.  It  also  shows  that  appellee  and  his 
witness,  Mahoney,  got  on  the  car  at  the  Louisville  station 
about  four  or  five  minutes  before  the  train  started,  and 
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that  they  went  up  the  same  steps  appellee  came  down  when 
he  fell.  Neither  of  them  saw  the  banana  peel  on  the  step 
as  they  went  into  the  car,  nor  did  any  one  else,  so  far  as  the 
evidence  discloses,  except  the  two  passengers  who  testified. 
The  inference  is  irresistible  that  they  passed  by  the  step 
and  discovered  the  peel  after  appellee  and  Mahoney  had 
boarded  the  train,  and  that  it  was  left  there  between  the 
time  Mahoney  and  appellee  boarded  the  train  and  the  two 
witnesses  discovered  it.  If  the  peel  had  been  on  the  step 
when  appellee  boarded  the  car  it  would  have  been  as  much 
his  duty  to  take  note  of  it  as  it  was  the  duty  of  the  servants 
of  the  company ;  but,  as  before  stated,  it  is  to  be  presumed 
that  it  was  not  there  at  that  time.  The  evidence  further 
shows  that  the  time  of  the  brakeman  and  conductor  of  the 
train  was  completely  occupied  by  their  duties  in  making  up 
the  trains,  helping  the  passengers  on  board,  and  taking  up 
tickets,  from  the  time  the  peel  could  have  been  dropped  on 
the  step  until  the  appellee  met  with  the  accident.  It  would 
be  unreasonable  to  hold  that  the  carrier  was  bound  to  an- 
ticipate such  an  unusual  and  unexpected  cause  of  peril. 
It  was  not  a  danger  reasonably  to  be  apprehended;  not 
such  a  one  as  would  require  the  unremitting  vigilance  of 
the  carrier  to  guard  its  passengers  against.  Successfully 
to  have  guarded  against  an  accident  of  this  kind,  the  com- 
pany would  be  compelled  to  keep  a  servant  at  the  steps  of 
every  car  during  all  the  time  it  was  receiving  and  discharg- 
ing passengers.  No  such  degree  of  vigilance  is  required  of 
a  carrier  to  guard  against  a  peril  of  this  character.  PaU 
mer  v.  President,  etc,  supra;  Pittsburgh,  etc,  B.  Co.  v. 
Aldridge,  supra;  Stimson  v.  Milwaukee,  etc.,  R.  Co.,  supra; 
Vancleve  v.  St.  Louis,  etc.,  R.  Co.,  supra;  Young  v.  Mis- 
souri Pac.  R.  Co.  (1905),  113  Mo.  App.  636,  88  S.  W.  767; 
Chicago,  etc.,  R.  Co.  v.  Murphy  (1900),  99  111.  App.  126. 
We  think,  for  the  reasons  stated,  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict  of  the  jury. 
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Certain  other  questions  are  presented  by  the  record  in 
this  case,  but  as  they  probably  will  not  arise  upon  another 
trial  of  the  cause  we  deem  it  unnecessary  to  consider  them. 

Cause  reversed,  with  instructions  to  the  court  below  to 
grant  a  new  trial. 

All  concur  except  Watson,  J.,  not  participating. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Barker,  Administratrix. 

[No.  5.712.  ■  Filed  June  28,  1907.] 

Appeal. — Transfer, — Where  four  Judges  cannot  concur  in  the  de- 
cision of  a  case  in  the  Appellate  Court,  the  cause  will  be  trans* 
ferred  to  the  Supreme  Court  (§1337o  Burns  1901,  Acts  1901, 
p.  565,  §15). 

Prom  Owen  Circuit  Court;  Oeorge  W.  Grubbs,  Special 
Judge. 

Action  by  Dolly  M.  Barker,  as  administratrix  of  the 
estate  of  Albert  S.  Barker,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $5,000,  defendant 

appeals.     (For  decision  on  the  merits,  see   169   Ind. .) 

Transferred  to  Supreme  Court. 

E.  C.  Field,  I.  H.  Fowler  and  H,  R.  Kurrie,  for  appellant. 
Charles  E.  Thompson  and  Homer  Elliott,  for  appellee. 

Peb  Curiam. — This  appeal  having  been  submitted  to  the 
entire  court  and  four  judges  thereof  not  concurring  in  the 
result,  the  case  is  transferred  to  the  Supreme  Court  under 
section  fifteen  of  "an  act  concerning  appeals,"  etc.  Acts 
1901,  p.  565,  §13370  Bums  1901. 
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City  op  Columbus  v.  Allen. 

[No.  5,978.    Filed  May  1,  1907.    Rehearing  denied  June  28,  1907.] 

1.  Mabteb  and  Servant. — Assumption  of  Risk. — Questions  for 
Jury. — Whether  a  risk  is  "apparent,"  **palpable,"  "open  to  common 
obBervation,"  "incident  to  the  particular  service,"  or  discoverable 
'*by  the  exercise  of  ordinary  care"  by  the  servant,  is  a  question 
of  fact  for  the  jury.    p.  260. 

2.  Sahe. — Assumption  of  Risk, — Knowledge. — ^Assumption  of  the 
risk  of  a  danger  cannot  always  be  presumed  from  the  servant's 
knowledge  of  the  danger  at  the  time  of  the  employment,    p.  261. 

3*  Same. — Assumption  of  Risk, — Appreciation  of  Danger. — ^A  serv- 
ant does  not  assume  the  risk  of  a  defect  unless  he  not  only  knows 
thereof,  but  appreciates  the  danger  therefrom,    p.  261. 

4.  Same. — Assumption  of  Risk. — Dangerous  Occupations. — Knowl- 
edge.— ^A  servant,  engaging  to  perform  a  dangerous  work,  im- 
pliedly assumes  the  ordinary  risks  of  such  work,  and  also  as- 
sumes those  risks  of  which  he  has  the  same  knowledge  or  means 
of  knowledge  that  the  master  has.    p.  261. 

5.  Same. — Municipal  Corporations. — Water-works, — Trenches. — As* 
sumption  of  Risk. — ^A  servant  set  to  work  In  a  water-works  trench, 
the  sides  of  which  consisted  of  soil  and  clay  supported  by  a  layer 
of  sand  and  gravel,  which  did  not  appear  dangerous  to  an  ordi- 
narily prudent  man,  does  not,  as  a  matter  of  law,  assume  the 
risk  of  the  caving  in  of  such  sides,  especially  where  the  super- 
intendent had  taken  no  steps  for  the  protection  of  servants  therein. 

-  p.  262. 

6.  Same. — Water-works  Trench. — Assumption  of  Risk. — Questions 
for  Jury. — ^Whether  a  servant  assumed  the  risk  of  the  caving  in 
of  a  trench,  in  which  he  was  set  to  work,  because  of  the  obvious 
dangers  thereof,  or  whether  care  should  have  been  exercised  to 
prevent  such  caving  in,  are  questions  for  the  Jury.    p.  262. 

7.  Same. — Assumption  of  Risk. — Caving  in  of  Trench. — Questions 
for  Jury. — Where  a  servant  was  set  to  work  in  a  trench,  by  the 
superintendent  of  a  city  water-works,  such  superintendent  having 
full  control  of  the  management  and  inspection  of  the  work,  and 
the  trench  was  not  braced  and  no  signs  of  caving  in  were  appar- 
ent, the  question  whether  such  servant  assumed  the  risk  of  the 
danger  from  the  caving  in  thereof  was  for  the  Jury.    p.  263. 

8.  Damages. — Excessive. — Where  the  damages  are  not  so  great, 
considering  the  evidence,  as  to  Induce  the  belief  that  the  Jury 
acted  from  prejudice,  partiality  or  corruption,  the  Judgment  will 
not  be  disturbed,    p.  264. 

9.  Evidence. — Custom  of  Others, — Work  in  Trenches. — Evidence  of 
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the  custom  of  others,  In  bracing  or  failing  to  brace  trenches  cut 
In  defendant  city's  streets,  is  not  admissible,  in  an  action  against 
such  city  for  negligently  failing  to  brace  a  trench  in  which  plain- 
tur  was  set  to  work.    p.  204. 

From  Jackson  Circuit  Court;  John  if.  Lewis,  Judge. 

Action  by  Gteorge  I.  Allen  against  the  City  of  Columbus. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

C.  B,  Cooper,  W,  H.  Everroad  and  Frank  Branaman,  for 
appellant. 

Francis  T.  Hard,  James  F,  Cox  and  Clarence  E.  Custer, 
for  appellee. 

CoMSTOCK,  J. — Appellee  sued  the  appellant  to  recover 
damages  for  an  injury  alleged  to  have  been  sustained  by 
him  in  a  trench  while  he  was  working  for  appellant  in 
making  connections  of  the  water-mains  of  appellant's 
water-works  system.  The  action  was  commenced  and  first 
tried  in  the  Bartholomew  Circuit  Court,  and  a  verdict  ren- 
dered for  the  appellee.  Appellant's  motion  for  a  new  trial 
was  sustained.  The  venue  of  the  case  was  changed  to  the 
Jackson  Circuit  Court,  in  which  court  a  trial  before  a  jury 
resulted  in  a  verdict  and  judgment  for  the  appellee  in  the 
sum  of  $5,000. 

The  complaint  is  in  one  paragraph.  Omitting  introduc- 
tory matter,  it  alleges,  in  substance,  that  on  and  before 
April  8,  1904,  defendant  owned  and  operated  a  system  of 
water-works  in  the  city  of  Columbus,  used  to  supply  the 
inhabitants  of  said  city  with  water;  that,  in  order  to  extend 
said  system,  defendant  on  said  April  8,  1904,  was  engaged 
in  extending  the  water-main,  together  with  the  necessary 
service-pipes  thereto,  along  Fifth  street  from  Tranklin 
street  to  Mechanic  street,  and  in  excavating  a  trench  in 
said  Fifth  street,  together  with  branch  trenches  running  at 
right  angles  with  said  main  trench,  wherein  to  lay  pipes 
in  which  to  conduct  water  for  delivery  to  additional  con- 
sumers, and  had  a  large  force  of  men  employed  in  the 
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prosecution  of  said  work  as  common  laborers,  one  of  whom 
was  plaintiff;  that  plaintiff  was  subject  to  the  orders  of 
said  defendant,  through  its  superior  agent  and  superin- 
tendent, who  had  full  authority  over  and  charge  of  all  the 
workmen,  including  plaintiff,  engaged  in  excavating  and 
opening  said  trench,  and  in  laying  and  connecting  said 
water-pipes;  that  on  said  day  this  plaintiff  was  ordered  by 
his  superintendent,  Fremont  Davis,  to  go  down  into  one  of 
said  trenches  for  the  purpose  of  assisting  in  making  a  con- 
nection of  said  pipes;  that  by  the  order  of  defendant, 
through  its  said  superintendent,  the  earth  taken  from  said 
excavation  had  been  carelessly  piled  near  the  edge  of  the 
excavation,  and  said  earth  undermined  by  a  **bell  hole;" 
that  defendant  negligently  failed  to  take  any  precautions 
to  brace  the  sides  of  said  trench  or  secure  them  from  fall- 
ing; that  the  character  of  the  surface,  soil  and  underlying 
strata  rendered  the  same  likely  to  cave  in,  which  fact  de- 
fendant knew;  that  plaintiff  had  been  working  where  the 
soil  was  compact  and  hard;  that  he  was  ignorant  of  the 
dangerous  conditions  by  reason  of  which  he  was  injured, 
and  went  into  said  trench  in  obedience  to  the  orders  afore- 
said, without  knowing  or  appreciating  the  condition  or 
danger  likely  to  result  therefrom;  that  he  relied  upon  the 
care  of  said  superintendent  and  defendant  and  proceeded 
to  do  the  work  assigned  to  him;  that  while  thus  engaged 
in  said  trench,  by  reason  of  defendant's  negligence  as  afore- 
said, the  banks  caved  in  and  injured  him. 

The  errors  assigned  are:  (1)  That  the  Bartholomew 
Circuit  Court  erred  in  overruling  appellant's  demurrer  to 
the  complaint;  (2)  the  Jackson  Circuit  Court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

It  is  ably  and  earnestly  argued  that  the  demurrer  to  the 
complaint  should  have  been  sustained  because  the  facts  dis- 
closed show  that  appellee  assumed  the  risk. 

(1)  In  enumerating  reasrns  supporting  the  claim,  ap- 
pellant asserts  that  in  order  to  recover  for  defects  in  work- 
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ing  places  appellee  was  called  on  to  establish  three  propo- 
sitions: (a)  That  the  appliance  was  defective;  (b)  that 
the  master  had  notice,  or  knowledge,  thereof,  or  ought  to 
have  had;  (c)  that  the  servant  did  not  know  of  the  defect, 
and  had  not  equal  means  of  knowledge  with  the  master. 

(2)  When  a  servant  enters  upon  an  employment  which 
is  from  its  nature  necessarily  hazardous,  he  assumes  all 
the  usual  risks  and  perils  incident  to  the  service. 

(3)  A  servant  is  deemed  to  accept  the  risk,  where  he 
has  the  same  knowledge  or  means  of  knowledge  of  the  dan- 
ger that  the  master  has. 

(4)  The  servant  will  be  presumed  to  have  knowledge  of 
the  defect  or  danger,  where  the  defect  or  danger  is  so  obvi- 
ous and  apparent  as  to  be  perceived  by  any  one  without 
making  a  special  inspection. 

(5)  Obvious  defects  or  dangers,  open  to  the  ordinary, 
careful  observation,  or  such  as  are  or  should  be  known  by 
the  exercise  of  ordinary  care,  are  assumed  by  the  employe. 

(6)  Where  the  danger  is  obvious,  the  master  is  not  liable, 
though  the  servant  is  acting  under  the  directions  of  the 
master. 

(7)  General  allegations  of  the  absence  of  knowledge  wiU 
be  overcome  by  allegations  from  which  it  is  evident  that 
the  servant  must  have  known  of  the  defects,  or  had  the 
same  means  and  opportunity  for  such  knowledge  as  the 
master  possessed. 

Upon  the  subject  of  assumption  of  risk,  Dowling,  J., 

si>eaking  for  the  court,  in  City  of  Ft.  Wayne  v.  Christie 

(1901),  156  Ind.  172,  176,  gives  a  summary  of  the 

1.  expressions  of  the  court,  so  fair  and  discriminating 
that  we  feel  justified  in  setting  it  out:  **The  rule 
that  a  servant  assumes  such  risks  of  his  employment  as  are 
apparent,  or  are  incidental  to  it,  is  to  be  considered  in  con- 
nection with  the  more  general  principle  which  requires  that 
the  master  shall  provide  for  the  safety  of  his  servant.  In 
referring  to  risks  which  are  assumed  by  the  servant,  the 
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courts  have  often  described  them  as  'apparent,'  or  'palpa- 
ble,' or  *open  to  common  observation,'  or  as  'risks  and 
perils  commonly  incident  to  the  particular  service,'  or 
'perils  which  could  be  discovered  by  the  exercise  of  ordi- 
nary care.'  But,  in  every  instance,  the  question  whether 
the  risk  is  visible,  palpable,  commonly  incident  to  the  par- 
ticular service,  or  discoverable  by  the  servant  by  the  exer- 
cise of  ordinary  care,  is  one  of  fact,  and  not  of  law,  and 
is  to  be  determined  by  the  jury  and  not  by  the  court.  The 
same  is  true  as  to  the  servant's  knowledge  of  the  dangers 
of  his  employment,  and  whether,  either  expressly  or  im- 
pliedly, he  contracted  to  run  the  risk.  It  may  be  observed 
that  an  agreement  on  the  part  of  the  servant  to  as- 

2.  sume  the  risk  cannot,  in  all  cases,  be  presumed  from 
mere  knowledge  of  its  existence.    Consolidated  Stone 

Co.  V.  Summit  [1889],  152  Ind.  297.  It  is  only  wher^  the 
person  injured,  knowing  and  appreciating  the  danger,  vol- 
untarily encounters  it,  that  such  knowledge  is  a  defense." 
And  see  Avery  v.  Nordyke  cfe  Marmon  Co,  (1905),  34  Ind. 
App.  541.     The  questions  presented  in  this  appeal 

3.  are  substantially  decided  in  City  of  Ft.  Wayne  v. 
Christie,  supra.     In  the  case  last  named  the  court 

comments  on  a  number  of  Indiana  cases  cited  by  appellant 
in  each  of  which  the  complaining  party  was  injured  in  dig- 
ging in  a  gravel  bank  or  under  unsupported  embankments, 
and  holds  that  they  do  not  apply  when  the  appellee  enters 
a  trench  without  appreciating  the  condition  thereof. 

Referring  in  further  detail  to  the  specifications  upon 

which  appellant  bases  the  defense  of  assumption  of  risk,  it  is 

proper  to  say  that  the  proposition,  that  when  a  serv- 

4.  ant  enters  upon  an  employment  which  is  from  its  na^ 
ture  necessarily  hazardous,  he  assumes  all  the  risks  and 

perils  incident  to  the  service,  will  not  be  controverted,  nor 
where  the  servant  has  the  same  knowledge  or  means  of  knowl- 
edge of  the  danger  that  the  master  has.  But  we  cannot  admit 
the  existence  of  such  cohditions  in  the  case  at  bar.   An  inspec- 
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tion  would  have  disclosed  the  weakness.     Appellee  could 
have  seen  that  the  walls  were  not  braced ;  but  he  had 

5.  the  right  to  assume  that  appellant,  by  the  exercise  of 
ordinary  diligence,  had  concluded  that  braces  were 

not  necessary.  Obedience  to  the  orders  of  the  master  is 
the  duty  of  the  servant,  and  in  so  doing  he  does  not  as- 
sume the  risk,  unless  the  danger  is  so  obvious  that  a  pru- 
dent person  would  not  encounter  it.  The  complaint  does 
not  disclose  that  the  danger  was  so  apparent  as  to  be  i>er- 
ceived  by  any  one  without  an  inspection.  The  failure  of 
the  appellant  to  adopt  some  measure  for  the  protection  of 
the  laborers  would  indicate  that  the  danger  was  not  ob- 
vious. 

General  allegations  will  be  overcome  by  particular  aver- 
ments. Such  controlling  particular  averments  do  not  aj)- 
pear  in  the  complaint  before  us.  Appellee  was  not  engaged 
in  digging  in  the  part  of  the  trench  at  which  he  received 
his  injury.  He  had  worked  in  the  main  trench  where  the 
formation  made  the  sides  safe  without  support.  When 
injured  he  was  engaged,  not  in  digging  the  trench,  but  in 
assisting  in  making  a  connection  of  the  water-pipes,  under 
the  order  of  appellant's  superintendent. 

A  distinction  is  made  between  cases  in  which  the  negli- 
gence of  the  workman  cooperates  in  making  his  own  work- 
ing place  dangerous  and  those  in  which  the  place  is  made 
dangerous  by  others.  In  the  case  at  bar  appellee  had  not 
had  anything  to  do  with  the  preparation  of  the  trench  or 
making  of  the  "bell  hole"  at  the  place  of  his  injury. 

Whether  the  defect  was  obvious  to  the  plaintiff,  whether 

precautions  should  have  been  exercised  against  the  falling  of 

the  bank,  were  questions  of  fact  to  be  determined 

6.  by  the  jury.    Kranz  v.  Long  Island  R.  Co.  (1890), 
123  N.  T.  1,  25  N.  E.  206,  20  Am.  St.  716;  O'Orn- 

caU  V.  Faxon  (1892),  156  Mass.  527,  31  N.  E.  685;  City  of 
Ft,  Wayne  v.  Christie,  supra^  and  cases  cited ;  Salem  Stone, 
etc,  Co.  V.  Tepps  (1894),  10  Ind.  App.  516,  and  cases  cited. 
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Appellant  insists  that  the  motion  for  a  new  trial  shotdd 
have  been  sustained  upon  the  ground  that  the  evidence 

shows  that  appellee  assumed  the  risk.  In  this  claim 
7.    we  can  not  concur.    While  upon  some  questions  there 

is  some  conflict,  there  is  evidence  fairly  tending  to 
support  every  material  allegation  of  the  complaints  In 
brief,  the  evidence  shows  that  appellee  was  at  work  as  a 
common  laborer  for  the  appellant  corporation,  in  the  ex- 
tension of  its  water-pipes  in  the  streets  of  said  city  of  Co- 
lumbus; that  he  was  under  the  direction  of  appellant's  sa- 
X)erintendent,  who  had  full  control  of  the  management  and 
insi)ection  of  the  work  then  being  performed  and  of  all  the 
employes;  that  said  superintendent  directed  appellee  to 
connect  a  lateral  with  the  main  trench  of  pipes,  designated 
the  place  at  which  the  work  was  to  be  done,  and  which  place 
had  been  prepared  by  other  employes  of  the  appellant,  un- 
der the  direction  of  said  superintendent ;  that  appellee  had 
not  worked  in  the  side  trench  prior  to  the  time  of  the  ac- 
cident; that  the  sides  of  the  trench  at  this  point  were  not 
protected  by  braces,  and  the  appellant  had  made  no  in- 
spection of  the  same  to  ascertain  whether  they  were  needed ; 
that  appellee  silw  no  evidence  of  weakness  in  the  sides  of 
the  trench  or  in  the  walls  at  the  place  where  he  was  at- 
tempting to  make  the  connection;  that  appearances  indi- 
cated safety,  and  without  any  particular  inspection,  under 
the  orders  of  the  superintendent  and  while  attempting  to 
comply  therewith,  appellee  was  injured,  without  any  fault 
or  negligence  upon  his  part.  In  the  trench  in  which  he  had 
worked  the  soil  was  compact  and  adhesive,  and  there  was 
no  necessity  to  brace  the  walls ;  in  the  lateral  trench  the  soil 
was  of  a  different  quality.  To  quote  from  appellee:  **I 
did  not  think  it  was  dangerous  because  I  did  not  know.  Mr. 
Davis  told  me  to  go  down  in  and  work,  and  I  was  doing 
what  he  told  me.  I  supposed  he  knew.'*  The  question  of 
assumption  of  risk  under  the  facts  was  clearly  one  for  the 
jury.     Kranz  v.  Long  Island  B,  Co.,  supra;  O'DriscaU  v. 
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Faxon,  supra;  City  of  Ft.  Wayne  v.  Christie,  supra;  Salem 
Stone,  etc.,  Co,  v.  Tepps,  supra. 

It  is  claimed  that  the  damages  assessed  are  excessive. 

They  are  not  so  great,  in  view  of  the  evidence,  as  to  induce 

the  belief  that  the  jury  acted  from  prejudice,  par- 

8.  tiality,  or  corruption.    We  are  not  therefore  author- 
ized, under  numerous  decisions,  to  disturb  the  judg- 
ment.   Lauter  v.  Duckworth  (1898),  19  Ind.  App.  535,  and 
cases  cited. 

Howard  Lee,  a  witness  introduced  by  the  appellant,  and 
who  testified  that  he  had  resided  at  Columbus,  was  a  gen- 
eral contractor,  and  had  been  engaged  in  making 

9.  sewers,  grading  streets,  and  doing  cement  work  for 
fourteen  years,  most  of  which  work  had  been  done 

in  the  city  of  Columbus,  was  asked  the  following  question : 
*'I  will  ask  you,  Mr.  Lee,  in  places  where  there  were  five 
or  four  and  one-half  feet  of  soil  and  clay  and  from  six  to 
ten  inches  of  gravel,  what  has  been  your  custom  of  putting 
in  bracing  or  curbing?'*  Objection  being  made  to  the  ques- 
tion, from  the  record  it  appears:  "The  defendant  offers 
to  prove  that  the  witness,  who  was  a  competent  witness,  if 
permitted  to  testify,  will  testify  that  he  has  been  engaged 
in  general  contracting,  and  especially  in  the  construction  of 
sewers  in  the  city  of  Columbus;  that  he  is  acquainted  with 
the  character  of  the  soil  in  the  different  parts  of  the  city 
to  a  depth  of  from  one  to  twelve  feet,  and  in  all  of  his  work 
where  the  ditches  and  trenches  have  not  been  more  than 
five  feet,  four  and  one-half  feet  of  it  has  consisted  of  soil 
and  clay,  and  the  bottom  part  of  graver  and  sand  to  an  ad- 
ditional depth  of  from  eight  to  ten  inches;  that  he  has 
never  found  it  necessary  to  curb  or  brace  to  avoid  accident, 
and  further,  that  in  all  his  work  done  in  that  manner,  with- 
out bracing,  he  has  had  no  accidents  by  the  caving  in  of 
the  banks  of  such  ditches  or  trenches."  The  court  sus- 
tained appellee's  objection  to  this  question,  to  which  the 
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appellant  excepted,  and  its  exclusion  is  made  one  of  the  rea- 
sons in  the  motion  for  a  new  trial. 

Prank  H.  Seward,  a  witness  introduced  by  the  defend- 
ant, testified  that  he  was  in  the  business  of  plumbing  and 
steam  heating ;  that  he  lived  in  the  city  of  Columbus,  was  a 
member  of  the  city  council,  chairman  of  the  water-works 
committee,  and  as  chairman  of  the  water-works  committee 
it  was  his  duty  to  supervise  the  construction  of  the  water- 
mains  and  laterals  over  certain  of  the  streets  in  said  city; 
that  while  performing  his  duties  he  took  occasion  to  ex- 
amine the  ditches  that  were  dug  on  Fifth  street,  and  he  saw 
the  ditch  in  which  the  appellee  was  injured.  He  was  asked 
the  following  question:  **Now,  Mr.  Seward,  you  say  you 
saw  the  way  j:he  water-mains  and  laterals  were  being  put 
in  on  Fifth  street  at  the  time  Mr.  Allen  was  hurt.  You 
may  state  if  the  work  was  done  in  the  usual  and  ordinary 
way  that  it  had  been  done  by  the  city  before  that  time?" 
The  question  being  objected  to,  the  record  shows  that  **the 
defendant  offered  to  prove  that  the  witness  Frank  Seward, 
who  is  a  competent  witness,  if  permitted  to  testify,  will 
testify  that  on  April  8,  1904,  he  was  chairman  of  the  water- 
works committee  of  the  city  of  Columbus,  and  as  such  had 
general  supervision  of  the  construction  of  the  water-mains 
in  that  city;  that  a  great  deal  of  work  of  that  character 
had  been  done  in  that  city,  and  he  was  acquainted  with  the 
way  in  which  the  work  was  done  at  the  point  where  the 
plaintiff  is  alleged  to  have  been  injured ;  that  the  work  was 
done  in  the  usual  manner  and-  customary  way  the  same 
kind  of  work  had  heretofore  been  done."  The  court  sus- 
tained the  objection  to  this  question,  and  this  ruling  is  made 
one  of  the  reasons  in  the  motion  for  a  new  trial.  There 
was  no  reversible  error  in  these  rulings.  If  it  was  negli- 
gence to  fail  to  brace  the  sides  of  this  trench — and  the  jury 
have  so  found — ^then  if  the  work  was  done  in  the  usual  and 
ordinary  way  that  it  had  been  done  by  the  city  before  that 
time,  that  fact  would  not  have  relieved  the  city  from  lia- 
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bility.  Persistent  negligence  would  be  no  excuse ;  nor  would 
the  custom  of  a  contractor  as  to  putting  in  braces  or  curb- 
ing defeat  the  rights  of  appellee.  Louisville,  etc,  B.  Co.  v. 
Wright  (1888),  115  Ind.  378,  7  Am.  St.  432;  Hinckley  v. 
Barnstable  (1872),  109  Mass.  126;  Avery  v.  Nordyke  & 
Marmon  Co.,  supra;  Washington  Tp.,  etc.,  Co.  v.  McCor- 
mick  (1898),  19  Ind.  App.  663;  Indiana,  etc.,  Gas  Co.  v. 
New  Hampshire  Fire  Ins.  Co.  (1899),  23  Ind.  App.  298. 
Judgment  affirmed. 


Sovereign  Camp,  Woodmen  op  the  World, 

V.   Cox   ET   AL. 

FNo.  5,414.     Filed  October  12,  1906.     Rehearing  denied  April  6, 
1907.    Transfer  denied  June  28, 1907.] 

1.  Tbial. — Burden  of  Proof. — Payment  of  Dues. — Insurance. — Mu- 
tual Benefit. — ^The  burden  of  proving  that  a  member  of  a  frater- 
nal beneficiary  society  failed  to  pay  his  dues,  thus  forfeiting  his 
rights  as  a  member,  is  upon  such  society,    p.  267. 

2.  Appeal. — Weighing  Evidence. — Where  there  is  some  evidence 
tending  to  establish  the  material  allegations  of  the  complaint,  a 
verdict  for  plaintiff  will  not  be  disturbed  on  appeal,    p.  267. 

3.  Insurance. — Mutual  Benefl t. — Dues.  —  Payment.  —  Evidence. — 
Evidence  of  the  payment  of  the  deceased  member's  dues  to 
his  beneficiary  society  on  June  19,  and  July  3,  without  any  show- 
ing for  what  periods  such  dues  were  paid,  authorizes  an  inference 
that  they  were  paid  for  June  and  July  respectively.  Comstock, 
P.  J.,  Wiley  and  Rabb,  JJ.,  dissenting,    p.  267. 

Prom  Superior  Court  of  Vanderburgh  County;  John  H. 
Foster,  Judge. 

Action  by  Annie  Bell  Cox  and  others  against  the  Sov- 
ereign Camp,  Woodmen  of  the  World.  Prom  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Charles  L.  Wedding,  for  appellant. 

Philip  W.  Frey  and  George  K,  Denton,  for  appellees. 

RoBY,  J. — This  is  an  a'tion  upon  a  beneficiary  certificate 
for  $1,000,  payable  to  appellees  upon  the  death  of  James  A. 
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"Williamson.  The  cause  was  tried  by  a  jury,  a  verdict  for 
$772.50  returned,  and  judgment  rendered  on  the  verdict. 
The  question  for  decision,  arising  upon  the  assignment  that 
the  court  erred  in  overruling  appellant's  motion  for  a  new 
trial,  is  whether  there  is  evidence  tending  to  support  the 
verdict. 

Williamson  died  August  24,  1903.    Assessments  were  pay- 
able monthly,  and  could  be  paid  at  any  time  during  the 
month.     If  the  July  assessment  was  paid,  the  cer- 

1.  tificate  was  in  force  at  the  time  of  the  death.    If  the 
July  assessment  was  not  paid,  then,  by  the  terms  of 

the  certificate  the  same  was  not  in  force.  The  burden  of 
establishing  nonpayment  of  the  assessment  was  upon  appel- 
lant. Supreme  Lodge,  etc.,  v.  Johnson  (1891),  78  Ind.  110. 
If  there  is  evidence  tending  to  support  the  verdict,  this 
court  is  powerless  to  interfere  with  it,  although  a  contrary 
finding  might  properly  have  been  based  upon  the 

2.  same  evidence.    The  distinction  between  the  duties  of 
a  trial  court  and  an  appellate  tribunal  is  perfectly 

well  established,  and  must  be  respected. 

Assessment  153  was  paid  by  H.  J.  Schilling  for  William- 
son on  July  3.    Assessment  152  was  paid  on  June  19.    The 
following  question  was  asked  Schilling  and  answered : 

3.  ''If  you  were  acquainted  with  James  A.  William- 
son, state  if  he  was  a  member  of  your  camp,  and 

what,  if  anything,  you  know  of  any  one,  for  him,  paying 
an  assessment  for  dues,  during  the  month  of  June,  1903  Y 
A.  Yes,  I  knew  him,  and  paid  his  assessment  for  the  month 
of  June,  1903."  It  is  also  in  evidence  that  Schilling  paid 
assessment  153  for  Williamson  on  July  3.  It  is  not  shown 
that  assessment  153  was  the  assessment  for  June;  it  is  not 
shown  but  that  assessment  152  was  the  June  assessment ;  and 
it  is  not  shown  that  Schilling  did  not  pay  more  than  one 
assessment  for  Williamson.  It  might  be  inferred  from  the 
question  and  answer  set  out  that  Schilling  did  pay  the  June 
assessment  on  June  19.    The  presumption  is  that  the  pay- 
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ments  were  made  when  they  were  due,  and  it  can  not  be 
said  that  the  evidence  conclusively  shows  that  the  payment 
made  on  July  3  was  the  payment  for  June.  Indeed  the 
contrary  inference  seems  the  more  reasonable. 

The  judgment  is  therefore  affirmed. 

Robinson,  C.  J.,  Black  and  Myers,  JJ.,  concur.  Corn- 
stock,  P.  J.,  and  Wiley,  J.,  dissent. 


Dissenting  Opinion. 

COMSTOCK,  P.  J. — The  action  was  brought  by  appellees 
against  the  appellant  upon  a  beneficiary  certificate  for 
$1,000,  issued  by  the  appellant  May  29,  1902.  The  com- 
plaint is  in  one  paragraph,  and  alleges  the  issuing  of 
a  certificate  to  James  A.  Williamson,  providing  that, 
if  the  member  died  during  the  second  year,  there  should 
be  paid  $750  and  $100  for  a  monument;  that  Wil- 
liamson died  August  24,  1903;  that  he  and  the  plaintiffs 
performed  all  the  conditions ;  that  the  defendant  denied  all 
liability,  on  the  ground  that  all  rights  had  been  forfeited 
by  Williamson's  failure  to  pay  certain  assessments  and  dues 
payable  prior  to  his  death;  and  that  the  money  was  due, 
with  interest.  The  demurrer  to  the  complaint  for  want  of 
facts  was  overruled.  Defendant  then  filed  an  answer,  al- 
leging that  Williamson  failed  to  pay  his  assessment  for 
July,  1903,  and  that,  under  his  contract  and  the  law,  he 
forfeited  all  rights  under  the  certificate  sued  upon.  To  this 
answer  plaintiffs  replied:  (1)  By  a  general  denial;  (2) 
that  defendant  had,  by  custom  of  accepting  assessments 
after  due,  and  by  express  contract  and  agreement,  waived 
payment  of  the  assessments.  A  demurrer  for  want  of  facts 
sufficient  to  avoid  the  answers  was  overruled  to  this  second 
paragraph  of  reply.  The  second  paragraph  of  reply  was 
dismissed,  when  both  sides  had  rested.  The  trial  by  jury 
resulted  in  a  verdict  for  the  plaintiffs  f '^r  $770.50,  on  which 
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judgment  was  rendered.  The  errors  assigned  are  the  over- 
ruling of  the  defendant's  demurrer  to  the  complaint,  and 
the  overruling  of  its  motion  for  a  new  trial.  The  sufficiency 
of  the  complaint  is  not  discussed,  and  is  therefore  waived. 
The  court  permitted  plaintiffs  to  dismiss  the  second  para- 
graph of  answer,  pleading  waiver  of  the  conditions  of  the 
certificate.  In  this  there  was  no  error.  This  left  the  issue 
formed  on  the  complaint  and  the  answer  denying  the  pay- 
ment of  certain  assessments.  The  first  question  presented 
by  the  motion  for  a  new  trial  is,  was  the  assessment  for 
July  paid? 

J.  A.  Murray,  in  behalf  of  defendant,  testified  that  he 
was  clerk  at  Live  Oak  Camp,  No.  5,  Woodmen  of  the 
World,  located  at  Memphis,  Tennessee,  during  the  year 
1903;  that  James  A.  Williamson  was  a  member  of  said 
camp;  that  the  last  assessment  paid  to  him  (Murray)  for 
Williamson,  was  $1.25  paid  by  H.  J.  Schilling,  on  July  3, 
1903,  for  assessment  No.  153.  H.  J.  Schilling  testi- 
fied that  he  had  held  the  office  of  escort  of  Live  Oak  Camp, 
Woodmen  of  the  World,  during  the  year  1903.  He  was 
asked  and  he  answered  the  following  questions:  Q.  ''If 
you  were  acquainted  with  James  A.  Williamson,  state  if 
he  was  a  member  of  your  camp,  and  what,  if  anything,  you 
know  of  any  one  paying  for  him  an  assessment  for  dues 
during  the  month  of  June,  1903.  A.  Yes,  I  know  him,  and 
paid  his  assessment  for  the  month  of  June,  1903.  Q.  State 
with  whose  money  such  assessment  or  dues  was  paid  in 
June,  1903,  and,  if  your  own,  whether  said  Williamson  ever, 
repaid  you.  A.  I  paid  it  with  my  own  money,  and  he  had 
not  paid  me  at  the  time  of  his  death."  It  was  admitted  by 
the  plaintiff  that  the  assessment  for  July,  1903,  was  $1.25, 
and  was  due,  but  it  was  not  admitted  that  it  was  unpaid. 
The  plaintiff  introduced  in  evidence  a  receipt  for  assess- 
ment No.  152,  which  receipt  is  in  words  and  figures  as 
follows : 
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"Clerk's  receipt. 

$1.25  Woodmen  of  the  World 

Beceiyed    of    J^mies    A.    Williamson    this    June    19, 
1903,  as  follows: 

For  assessment  No.  152 ■   .75 

Emergency  fund  dues 10 

Sovereign  Camp  monthly  dues 15 

Camp  dues  from ,  190— 25 

Total $1.25 

J.  A.  Murray,  Clerk.'' 

The  foregoing  is  all  the  evidence  introduced  upon  the 
issue  of  the  payment  of  the  assessment  for  July,  1903.  The 
proposition  for  which  appellees  contend,  that,  where  it 
pleads  that  certain  assessments  have  not  been  paid  by  the 
insured,  the  burden  is  upon  it  to  prove  such  failure,  is  cor- 
rect.   4  Joyce,  Insurance,  §3826. 

Thus  it  appears  that  the  last  assessment  paid  for  Wil- 
liamson, was  paid  by  Schilling,  was  No.  153,  was  for  the 
month  of  June,  and  was  paid  July  3,  1903.  Assessment 
152  was  paid  in  June,  1903.  The  assessment  for  each  month 
was  payable  during  the  month,  or  on  the  first  day  of  the 
following  month,  and  on  failure  to  make  payment  on  or  be- 
fore the  first  day  of  the  following  month  the  member  stood 
suspended.  It  will  not  be  presumed  that  payment  of  the 
July  assessment  was  made  before  it  was  required  under  the 
custom  which  was  practiced,  **  especially  in  view  of  the  fact 
that  appellees,  in  the  second  paragraph  of  reply,  averred 
that  the  assessments  against  said  member  for  a  period  of  six 
months  prior  to  his  death  had  all  been  paid  and  accepted 
by  appellant  after  the  first  day  of  the  month  following  that 
on  which  they  became  due,  and  that  appellant  waived  the 
failure  to  pay  the  July,  1903,  assessment,  on  or  before  the 
first  day  of  the  following  month. 

The  third  reason  set  out  in  the  motion  for  a  new  trial  is, 
that  the  defendant  was  surprised  and  misled  by  the  plain- 
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tiflfs,  in  this:  that  in  conference  between  the  plaintiffs'  and 
defendant's  counsel,  the  plaintiffs'  counsel  claimed  only  that 
the  defendant,  by  accepting  assessments  from  the  member, 
J.  A.  Williamson,  had  waived  prompt  payment  of  the  as- 
sessment for  July,  1903,  and  in  which  conference  it  was 
tacitly  agreed  that  an  assessment  of  $1.25  was  due  for  July, 
1903,  and  that  it  was  never  paid;  that  in  a  letter  written 
October  9,  1903,  by  B.  Wood  Jewell,  chairman  of  the  sov- 
ereign finance  committee  of  the  defendant,  which  commit- 
tee passes  upon  all  claims  against  the  defendant,  to  P.  W. 
Prey,  then  the  plaintiffs'  attorney,  notice  was  given  said 
attorney  that  said  Williamson  became  suspended  from  the 
order  for  the  nonpayment  of  his  assessment  and  dues  for 
July,  1903,  and  therefore  had  no  claim.  To  this  letter 
plaintiffs'  counsel  answered  January  11,  1904,  by  letter 
mailed  to  and  received  by  said  Jewell,  as  follows: 

*'We  are  representing  the  beneficiaries  of  Mr.  J.  A. 
Williamson  under  certificate  No.  6,064  in  your  order, 
and  your  letter  of  October  9,  1903,  to  Mr.  Frey  of  this 
city  stating  that  Mr.  Williamson  had  forfeited  his  cer- 
tificate by  failing  to  pay  his  assessments  and  dues  for 
July  last,  has  been  handed  to  us.  In  looking  over  the 
papers  of  Mr.  Williamson,  we  note  that  it  had  been  the 
custom  to  accept  his  assessments  and  dues  after  the  time 
for  paying  them,  according  to  the  terms  of  the  contract, 
had  expired.  As  you  know,  this  is  a  waiver  of  prompt 
payment.  His  receipts  show  that  the  payments  were 
made  as  follows :  No.  147  for  December,  1902,  was  paid 
January  2,  1903 ;  No.  148  for  January,  1903,  was  paid 
February  2,  1903 ;  No.  149  for  February,  1903,  was  paid 
March  4,  1903;  No.  150  for  March,  1903,  was  paid 
April  2,  1903 ;  No.  152  for  May,  1903,  was  paid  June 
19,  1903 ;  No.  153  for  June,  1903,  was  paid  July  3,  1903. 
As  you  know,  the  habit  of  accepting  dues  and  assess- 
ments after  the  delinquency  is  a  waiver  of  prompt  pay- 
ment, and,  under  the  circumstances,  we  submit  that 
your  order  is  liable  for  the  payment  of  this  claim.  We 
hope  that  you  will  settle  the  matter  up  without  involv- 
ing us  in  litigation  and  putting  our  clients  to  the  ex- 
pense that  would  be  occasioned  thereby. 

Denton  &  Seiler." 
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The  motion  further  states  that  defendant  conducted  its 
ease  upon  the  faith  that  these  representations  were  known 
by  both  sides  and  that  they  were  true,  and  having  no  inti- 
mation that  such  facts  would  be  disputed,  simply  intro- 
duced such  evidence  as  made  certain  the  facts;  that  the 
entire  evidence  was  introduced  upon  both  sides  in  less  than 
one  hour's  time;  that  the  plaintiffs  introduced  no  evidence 
except  the  receipt  for  the  June  19,  1903,  assessment  No. 
152,  and  the  plaintiffs,  relying  upon  the  knowledge  of 
both  sides,  and  that  this  receipt  was  for  May,  and  defend- 
ant supposing  it  was  offered  only  in  support  of  the  alleged 
waiver,  offered  no  further  evidence  in  reference  to  it,  and 
the  evidence  closed  at  11  o'clock,  the  defendant  opening 
with  an  argument  of  ten  minutes  and  the  plaintiffs  answer- 
ing in  an  argument  of  about  twenty  minutes;  that  for  the 
first  time,  and  to  the  surprise  of  the  defendant,  the  plain- 
tiffs' counsel  argued  to  the  jury  that  the  receipt  of  June  19, 
1903,  for  assessment  No.  152,  was  in  payment  of  the  assess- 
ment for  that  month,  not  May,  and  therefore  assessment 
No.  153  was  for  July,  and  was  paid  July  3,  1903,  when  the 
plaintiffs  knew  it  was  for  June;  that  the  defendant  was 
taken  wholly  unawares  and  by  surprise,  and,  the  case  being 
submitted  to  the  jury  in  less  than  an  hour  after  the  argu- 
ment began,  had  no  time  to  meet  and  counteract  this  sur- 
prise, and  thereby  an  erroneous  verdict  was  returned  by 
the  jury.    The  foregoing  statement  is  sworn  to. 

Just  before  the  defendant  rested,  Charles  L.  Wedding, 
counsel  for  the  defendant,  said  to  the  court,  in  the  presence 
of  the  jury,  that  there  might  be  some  doubt  as  to  what 
monthly  assessment  the  receipt  introduced  by  the  plaintiff 
applied,  and  he  asked  leave  to  place  a  witness  on  the  stand 
to  explain  the  matter,  ta  which  the  court  assented,  and  said 
Wedding  then  called  for  Henry  Young,  the  bailiff  of  the 
court,  who  had  been  on  the  stand  as  a  witness  in  the  case, 
but  Young  being  temporarily  absent  from  the  court  room, 
counsel  said  that  he  thought  it  was  clear  enough,  and  rested 
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his  case.  After  the  close  of  the  argument,  and  about  thirty 
minutes  after  the  jury  had  retired  to  consider  their  verdict, 
Mr.  Wedding,  counsel  for  the  defendant,  moved  that  the 
jury  be  recalled  and  he  be  allowed  to  show  by  Henry  Young, 
who  was  then  present,  and  was  a  member  of  the  order,  that 
assessment  No.  152  was  for  May,  1903,  and  that  assessment 
No.  153  was  for  June,  1903,  which  motion  was  overruled,  to 
which  the  defendant  excepted. 

The  jury  having  returned  a  verdict  against  the  defend- 
ant, and  the  defendant  having  filed  its  verified  motions  for 
a  new  trial  on  April  14,  1904,  the  plaintifiGs  filed  in  said 
cause  counter  aflSdavits  of  C.  M.  Seiler,  P.  W.  Prey,  and 
George  K.  Denton,  as  counsel  for  plaintiffs.  C.  M.  Seiler 
made  affidavit  that  he  had  not  at  any  time  made  any  agree- 
ment, either  tacitly  or  otherwise,  with  counsel  for  defend- 
ant, that  the  assessment  in  controversy,  for  the  month  of 
July,  1903,  was  not  paid.  P.  W.  Prey  made  an  affidavit  to 
the  same  effect.  George  E.  Denton  made  affidavit  that  he 
was,  on  April  8,  1904,  and  before,  and  from  the  time  the 
suit  was  originally  filed,  attorney  for  the  plaintiffs,  and 
that  he  had  charge  of  the  case;  that  he  had  never  at  any 
time,  tacitly  or  otherwise,  agreed  that  the  assessment  for 
July,  1903,  was  not  paid ;  that  he  never  had  any  knowledge 
or  information  on  the  question  as  to  whether  the  assessment 
for  the  month  of  July,  1903,  was  paid,  except  the  state- 
ment in  a  letter  written  by  the  chairman  of  tke  sovereign 
finance  committee,  on  October  9,  1903,  in  which  said  chair- 
man claimed  that  the  order  was  not  liable  for  the  payment 
of  the  claim  under  the  certificate  in  controversy,  for  the 
reason  that  the  member  had  not  paid  his  assessment  and 
dues  for  the  month  of  July,  1903 ;  that,  assuming  that  this 
statement  was  true,  and  having  no  knowledge  to  the  con- 
trary, the  plaintiffs  not  living  in  the  same  city  or  state 
with  their  brother  at  the  time  of  his  death,  and  knowing 
nothing  to  the  contrary,   and  supposing  that  the  assess- 

VoL.  40—18 
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ment  paid  July  3,  1903,  must  be  for  the  month  of  June, 
and  that  the  assessment  paid  June  19,  1903,  must  be  for 
May,  and  that  other  assessments  referred  to  in  the  letter  set 
out  in  the  defendant's  third  cause  for  a  new  trial  had  like- 
wise been  paid  for  the  months  preceding  that  in  which  they 
were  paid,  he  prepared  to  try  the  case  on  the  theory  set 
out  in  the  second  paragraph' of  reply — ^that  is;  that  there 
had  been  a  waiver  of  prompt  payment  by  the  habitual  ac- 
ceptance of  past  due  assessments;  that  he  assumed  this 
solely  upon  the  faith  of  the  statement  of  the  chairman  of 
the  sovereign  finance  committee,  before  referred  to,  and 
had  no  knowledge  that  such  was  not  the  case  until  shortly 
before  the  case  was  called  for  trial,  when,  in  looking  over 
the  testimony  which  the  defendant  had  secured  from  the 
clerk,  J.,  A.  Murray  and  the  escort,  H.  J.  Schilling,  he 
learned  that  the  clerk  of  the  local  camp  had  not  accepted 
the  past  dues  from  the  member  J.  A.  Williamson,  and  that 
therefore  the  assessment  paid  on  July  3, 1903,  was  the  assess- 
ment for  that  month,  and  that  the  assessment  for  June  19, 
1903,  was  the  assessment  for  that  month,  and  that  after  the 
evidence  was  introduced,  seeing  that  under  the  testimony  no 
past-due  assessment  had  been  accepted  from  the  deceased 
member,  and  that  therefore  there  was  nothing  in  the  evidence 
to  sustain  a  claim  of  a  waiver,  counsel  dismissed  the  para- 
graph of  reply  setting  up  the  waiver,  as  they  were  com- 
pelled to  do  in  view  of  the  testimony  introduced  by  the  de- 
fendant at  the  trial ;  that  the  plaintiffs  then  went  to  trial  on 
the  issue  made  by  the  general  denial  to  the  defendant's 
answer,  setting  up  the  nonpayment  of  the  July  assessment. 
Affiant  further  says  that,  before  the  case  was  argued  to  the 
jury,  he  stated  to  counsel  for  the  defendant,  in  the  hearing 
of  the  court,  that  he  would  admit  that  there  was  an  assess- 
ment for  the  month  of  July,  1903,  but  refused  to  admit  that 
it  was  not  paid,  and  the  court,  prior  to  the  argument,  stated 
to  counsel  for  defendant  his  understanding  that  the  agree- 
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ment  was  to  this  effect  and  that  the  question  at  issue  was 
83  to  whether  the  assessment  for  July,  1903,  was  paid.  In 
further  support  of  the  motion  for  a  new  trial,  defendant 
filed  the  aflSdavit  of  J.  A.  Murray,  as  follows:  ''I  am  a 
member  of  the  defendant  order,  Woodmen  of  the  World, 
and  was,  during  the  year  1903,  clerk  of  the  Live  Oak  Camp, 
Memphis,  Tennessee.  The  last  assessment  ever  paid  by  or 
for  J.  A.  Williamson,  a  member  of  said  Live  Oak  Camp, 
was  No.  153,  for  the  month  of  June,  1903,  which  was  paid 
by  H.  J.  Schilling,  July  3,  1903,  upon  evidence  that  said 
Williamson  was  at  the  time  in  good  health.  Assessment  No. 
152,  paid  June  19,  1903,  was  for  the  month  of  May,  1903, 
and  not  for  the  month  of  June,  1903,  and  said  J.  A.  Wil- 
liamson was  suspended  from  the  order  on  August  2,  1903, 
for  the  nonpayment  of  assessment  No.  154,  and  so  reported 
in  my  report  to  the  sovereign  camp  for  the  month  of  July. 
Said  assessment  No.  154  for  July,  1903,  has  not  been  paid 
or  tendered  me  since.*' 

Defendant  also  filed  the  affidavit  of  John  P.  Bittrolff,  as 
follows:  ''John  F.  Bittrolff  says  that  he  is,  and  has  been 
for  several  years,  a  member  of  the  Woodmen  of  the  World, 
the  defendant  order,  and  has  been  clerk  of  White  Oak  Camp 
for  the  last  three  years;  that  assessments  payable  by  the 
members  of  said  order  each  month  are  numbered  contin- 
uously beginning  with  No.  1  upon  the  foundation  of  the  or- 
der about  thirteen  years  ago ;  that  assessments  for  the  first 
seven  months  of  the  year  1903  upon  the  members  of  the 
order,  including  all  camps  in  the  states  of  Indiana,  Tennes- 
see, and  other  states  belonging  to  the  defendant  order, 
were  as  follows:  No.  148  for  January,  149  for  February, 
150  for  March,  151  for  April,  152  for  May,  153  for  June, 
and  154  for  July." 

The  question  of  the  agreement  between  counsel  as  to  the 
fact  in  issue  was  for  the  court.  The  recalling  of  the  jury 
to  hear  additional  testimony  was  largely  within  the  discre- 
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tion  of  the  court,  but  if  the  affidavits  of  the  officers  of  ap- 
pellant are  true,  the  judgment  of  the  court  is  wrong.  The 
purpose  of  judicial  investigation  is  to  do  justice,  even  if  the 
failure  of  appellant's  counsel  to  introduce  the  additional 
evidence  in  question,  before  the  retirement  of  the  jury,  was 
negligence,  which  we  do  not  concede,  yet  it  is  brought  to 
the  knowledge  of  the  court,  upon  the  showing  made,  that  if 
the  judgment  is  permitted  to  stand  injustice  will  be  done 
the  appellant.  Appellant  should  not  be  denied  the  privilege 
of  making  legitimate  proof  of  its  defense  because  counsel 
differ  in  their  statements  upon  the  subject  of  the  alleged 
agreement.  The  judgment  should  be  reversed  and  a  new 
trial  had,  because  (1)  the  only  reasonable  inference  which 
can  be  drawn  from  the  evidence  is  that  the  July  assessment 
was  not  paid,  and  that  there  is  no  evidence  even  tending 
to  show  that  it  was  paid;  (2)  that  to  refuse  a  further  hear- 
ing is  to  affirm  a  judgment  in  the  face  of  offered  evidence 
that  it  is  without  pretense  of  right. 

Wiley,  J. — I  concur  in  the  dissenting  opinion  upon  two 
grounds:  (1)  Because,  in  my  judgment,  the  evidence  shows 
beyond  a  question  of  doubt  that  the  insured  did  not  pay 
his  July  assessment,  and  that  by  reason  thereof  he  stood 
suspended;  (2)  it  clearly  appears  from  the  entire  record 
that  an  incorrect  result  was  reached  in  the  court  below,  as 
a  result  of  which  an  unconscionable  injustice  has  been  done 
appellant. 

The  judgment  should  be  reversed. 

On  Petition  for  Rehearing, 
Pna  Curiam. — The  petition  for  a  rehearing  is  denied. 
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Dissenting  Opinion. 

Rabb,  J. — I  am  unable  to  concur  with  the  majority  of  the 
court  in  overruling  the  appellant's  petition  for  a  rehearing 
in  this  cause.  In  my  view,  the  appellant's  petition  for  a 
rehearing  should  be  sustained,  and  the  cause  reversed. 

I  think  the  court  below  erred  in  refusing  to  grant  ap- 
pellant's motion  for  a  new  trial,  for  the  reason  that  the  ver- 
dict returned  by  the  jury  is  not  sustained  by  the  evidence. 
There  was  no  conflict  whatever  in  the  evidence,  and  I  think 
it  fairly  proved  that  the  assured,  J.  A.  Williamson,  failed  to 
pay  the  assessment  due  upon  his  policy  in  the  order  for  the 
month  of  July,  1903,  and  upon  which  the  validity  of  the 
policy  depended.  All  the  evidence  upon  the  subject  was  the 
testimony  of  the  clerk  of  the  camp  to  which  he  belonged,  J. 
A.  Murray,  and  of  the  escort,  H.  J.  Schilling.  The  by-laws, 
introduced  in  evidence,  provided  that  the  payment  of  as- 
sessments and  dues  should  be  made  to  the  clerk  of  the  camp. 
The  testimony  of  J.  A.  Murray,  clerk  of  the  camp,  to 
which  Williamson  belonged,  was  that  he  did  not  know  J.  A. 
Williamson  personally,  but  that  he  was  a  member  of  Live 
Oak  Camp;  that  the  last  assessment  paid  for  him  was 
$1.25,  for  assessment  No.  153,  paid  by  H.  J.  Schilling,  July 
3, 1903 ;  and  that  it  was  the  custom  of  the  clerk,  if  the  mem- 
ber was  in  good  health,  to  receive  payment  after  the  first  of 
the  month,  which  was  the  last  day  of  payment  by  the  terms 
of  the  by-laws. 

Mr.  Schilling  was  asked,  and  he  answered,  the  following 
question:  ''If  you  were  acquainted  with  J.  A.  Williamson, 
state  if  he  was  a  member  of  your  camp,  and  what,  if  any- 
thing, you  know  of  his  payment,  or  the  payment  for  him,  of 
an  assessment  of  dues  during  the  month  of  June,  1903.  A. 
Yes,  I  knew  him,  and  paid  his  assessment  for  the  month 
of  June,  1903."  He  testified  that  he  paid  the  dues  with  his 
own  money,  and  that  Williamson  never  repaid  him.    It  was 
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admitted  that  the  dues  for  July  were  $1.25.    The  appellees 
introduced  in  evidence  a  receipt  reading  as  follows: 

** Clerk's  receipt  Woodmen  of  the  World. 

Received  of  J.  A.  Williamson  this  June  19,  1903,  as 
follows : 

For  assessment  No.  152 75 

Emergency  fund  dues 10 

800  camp  monthly  dues 15 

Camp  dues  from ,  190— 25 

Total  $1.25 

J.  A.  Murray,  Clerk." 

I  think  this  evidence  admits  of  but  one  construction,  and 
that  is  that  the  dues  paid  by  Schilling  for  Williamson  were 
the  dues  that  Murray  testifies  that  Schilling  paid  him  on 
July  3,  1903.  There  is  no  presumption  that  Schilling  paid 
any  dues  for  Williamson  except  those  he  testifies  he  paid. 
The  presumption  is  that  all  dues  owing  by  Williamson  to  the 
camp  that  were  paid  at  all  were  paid  by  the  party  who 
owed  them,  J.  A.  Williamson;  and,  in  the  absence  of  any 
evidence  to  the  contrary,  I  think  that  the  inference  must 
be  that  all  such  dues  were  paid  by  Williamson.  The  re- 
ceipt introduced  in  evidence,  showing  the  payment  of  dues 
for  assessment  No.  152  on  June  19,  is  to  the  effect  that  the 
money  was  received  from  J.  A.  Williamson,  and,  even  in 
the  absence  of  such  declaration  in  the  receipt,  the  presump- 
tion would  be  that  the  payment  was  made  by  J.  A.  William- 
son. I  think  the  inference  is  irresistible  that  the  payment 
made  by  Schilling  for  the  month  of  June,  as  he  testifies,  was 
for  assessment  No.  153,  which  was  the  last  assessment  paid 
for  Williamson,  and  the.  payment  of  which  is  testified  to  by 
the  witness  Murray. 

I  therefore  feel  it  my  duty  to  dissent  from  the  decision 
rendered  by  the  court  in  this  case. 

CoMSTOCK,  J. — I  concur  in  the  foregoing  opinion  of  Rabb, 
J.    The  receipt  for  assessment  No.  152  bears  date  June  19, 
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1903.  The  last  assessment  paid  on  the  certificate  in  suit 
was  paid  by  H.  J.  Schilling,  July  3,  1903,  and  was  num- 
bered 153.  The  only  assessment  shown  to  have  been  paid 
by  Schilling  was  for  the  month  of  June,  1903.  The  only 
reasonable  inference  which  can  be  drawn  from  this  evi- 
dence is  that  the  July  assessment  is  unpaid. 


Craiger  v.  Modern  Woodmen  of  America. 

[No.  5Jd4.     Filed  February  28,  1907.     Rehearing  denied  May  3, 
1907.    Transfer  denied  June  28, 1907.] 

1.  Evidence. — Proofs  of  Death, — Admissihility. — Insurance. — Proofs 
of  death  are  not  admissible  on  behalf  of  defendant,  in  an  action 
by  the  beneficiary  against  an  insurance  company,  where  a  general 
denial  only  was  filed,  and  where  no  question  was  made  as  to  such 
proofs  In  plaintiff's  complaint    p.  281. 

2.  BAUE.-^Proofs  of  Death. — Admissions, — Insurance, — Proofs  of 
death  ordinarily  constitute,  by  way  of  admission,  prima  facie  evi- 
dence of  the  facts  therein  stated  against  the  assured  or  beneficiary 
and  in  favor  of  the  company,    p.  281. 

3.  Same. — Coroner's  Verdict, — Proofs  of  Death, — Insurance, — ^A 
coroner's  verdict,  contained  in  proofs  of  death,  is  not  admissible, 
as  an  admission  or  otherwise,  in  an  action  by  the  beneficiary 
against  the  company,  where  the  policy  required  such  verdict  to  be 
included  in  such  proofs  and  where  the  beneficiary  asserted  therein 
that  she  did  not  believe  such  verdict  was  true.  Comstock,  J., 
dissenting,    p.  282. 

4.  Same. — Coroner's  Inquest. — Depositions  Before  Coroner. — Insur- 
ance.— ^A  transcript  of  the  depositions  of  witnesses  taken  before 
the  coroner,  as  to  the  cause  of  death  of  the  assured,  is  not  admis- 
sible as  original  evidence  In  favor  of  the  company,    p.  283. 

From  Superior  Court  of  Vanderburgh  County;  John  H. 
Foster^  Judge. 

Action  by  Caroline  Craiger  against  the  Modem  Wood- 
men of  America.  Prom  a  judgment  for  defendant,  plain- 
tiff apx>eals.    Reversed. 

George  K.  Benton,  for  appellant. 

Benjamin  D.  Smith,  Samuel  Crumbaker  and  Edmund  L. 
Craig,  for  appellee. 
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RoBY,  P.  J. — ^Appellant  sued  upon  a  benefit  certificate  is- 
sued to  her  son  by  appellee,  she  being  the  beneficiary  therein 
named. 

She  averred  in  her  complaint  the  death  of  the  insured, 
the  performance  of  all  the  conditions  of  the  contract  on  her 
part  and  on  the  part  of  the  decedent,  and  that  proofs  of 
death  were  made  out  on  blanks  furnished  by  appellee  and 
forwarded  to  and  accepted  by  it  as  satisfactory.  To  this 
complaint  appellee  answered  in  two  paragraphs;  the  first 
a  general  denial,  and  in  the  second  set  up  suicide,  in  viola- 
tion of  the  provisions  of  the  contract.  To  the  second  para- 
graph of  answer  a  general  denial  was  filed.  The  cause  was 
submitted  to  a  jury,  and  a  verdict  returned  in  appellee's 
favor. 

The  error  assigned  is  the  overruling  of  the  appellant's 
motion  for  a  new  trial.  The  grounds  for  a  new  trial 
stated  are  that  the  court  erred  in  permitting  appellee 
to  introduce  in  evidence  a  copy  of  the  coroner's  verdict, 
which  was  attached  to  the  proofs  of  death,  and  in  refusing 
to  give  instruction  seven,  requested.  Appellee's  by-laws  re- 
quired that,  in  case  an  inquest  was  held,  a  duly  authenti- 
cated and  certified  copy  of  the  coroner's  proceedings,  all 
evidence,  and  the  verdict  must  accompany  the  proofs.  This 
requirement  was  stated  upon  the  blanks  furnished  to  ap- 
pellant for  such  use.  She  attached  to  such  proofs  a  copy 
of  the  evidence  taken  by  the  coroner,  together  with  his  re- 
turn, the  finding  of •  which  was  that  the  assured  ''came  to 
his  death  by  reason  of  drinking  carbolic  acid  with  suicidal 
intent,  evidently  while  in  a  deranged  state  of  mind."  The 
testimony  of  a  number  of  witnesses  was  taken  by  the  coro- 
ner and  accompanied  the  proofs.  In  her  statement  as  to 
the  cause  of  death  made  in  said  proofs,  afSant  said  that 
she  had  no  personal  knowledge,  but  had  been  told,  that  the 
death  rejsulted  from  the  taking  of  carbolic  acid,  but  that 
she  did  not  think  it  true. 

The  appellant  neither  pleaded  nor  proved  anything  with 
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regard  to  the  contents  of  the  proofs  of  death,  but  relied 
upon  the  fact  that  she  had  made  some  attempt  to 

1.  comply  with  the  company's  requirements  and  that 
it  had  estopped  itself  from  setting  up  in  defense  to 

the  action  the  fact  that  the  proofs  were  defective.  In  sup- 
port of  this  averment  appellant  did  not  introduce  any  evi- 
dence as  to  the  contents  of  the  proofs  submitted  by  her, 
she  being  satisfied  with  her  evidence  on  that  point;  the 
proofs  were  not  admissible  when  offered  by  appellee  upon 
such  issue,  they  in  nowise  tending  to  controvert  appellant's 
evidence.  The  contract  by  which  proofs  of  death  were  re- 
quired did  not  stipulate  the  purpose  of  such  proofs;  but 
preliminary  proofs,  when  furnished,  are  only  evidence  that 
the  insured  has  complied  with  the  requisites  of  the  policy. 
2  May,  Insurance  (4th  ed.),  §465;  Knights  Templars,  etc., 
Co.  V.  Crayton  (1904),  209  111.  550,  70  N.  E.  1066;  Dough. 
erty'Y,  Pacific  Mut.  Life  Ins,  Co:  (1893),  154  Pa.  St.  385, 
25  Atl.  739;  Travelers  Ins,  Co.  v.  Nicklas  (1898),  88  Md. 
470,  41  Atl.  906;  Cummins  v.  German  American  Ins.  Co. 
(1899),  192  Pa.  St.  359,  43  Atl.  1016.  They  were  not  ad- 
missible  in  evidence  under  the  general  denial,  since  noth- 
ing therein  contained  negatived  any  material  averment  of 
the  complaint.  If  admissible  they  were  only  so  in  support 
of  the  answer  setting  up  death  by  suicide.  The  contract  of 
the  parties  does  not  stipulate  that  they  shall  be  taken  as 
evidence  to  support  an  aflSrmative  issue  of  such  a  nature. 
It  is  therefore  unnecessary  to  determine  whether  a  contract 
of  such  a  nature  could  be  recognized. 

Proofs  may  be  used  as  admissions  against  the  benefi- 
ciary.   The  rule  is  that  such  preliminary  proofs  are  admis- 
sible as  primal  facie  evidence  of  the  facts  therein 

2.  stated  against  the  assured  and  on  behalf  of  the  com- 
pany.    3  Elliott,  Evidence,  §2387;    Mutual  Benefit 

Life  Ins.  Co.  v.  Higginbotham  (1877),  95  U.  S.  380,  390, 
24  L.  Bd.  499.  The  theory  upon  which  such  proofs  are  ad- 
mitted in  evidence  is  universally  that  of  an  admission. 
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The  beneficiary  in  this  case  was  required  by  the  by-laws 

of  the  company  to  submit  a  duly  authenticated  and  duly 

certified  copy  of  the  coroner's  proceedings,  all  evi- 

3.  dence,  and  the  verdict.  Compliance  with  such  re- 
quirement amounted  to  an  admission  that  an  inquest 
was  had;  that  certain  evidence  was  heard,  and  a  certain 
verdict  rendered,  but  it  could  not,  by  any  stretch  of  imag- 
ination, be  taken  as  an  admission  of  the  truth  of  the  testi- 
mony or  the  accuracy  of  the  verdict.  So  that  the  quality 
essential  to  the  introduction  of  the  coroner's  verdict  and 
proceedings,  as  evidence  of  the  truth  of  the  facts  therein 
recited,  was  wholly  lacking.  It  has  been  heretofore  held  by 
this  court  that  the  coroner's  verdict  is  not  admissible  in  evi- 
dence. Union  Cent,  Life  Ins,  Co,  v.  Hollowell  (1896),  14 
.  Ind.  App.  611.  See,  also.  Cox  v.  Royal  Tribe  (1903), 
42  Ore.  365^,  71  Pac.  73,  60  L.  R.  A.  620.  Illinois,  Iowa  and 
Mississippi  are  the  only  states  in  which  the  contrary  is  now 
held,  and  cases  decided  by  the  courts  of  those  states  are 
therefore  irrelevant  to  the  point  now  under  consideration. 
Aetna  Life  Ins.  Co.  v.  Milward  (1904),  118  Ky.  716,  82 
S.  W.  364,  68  L.  R.  A.  285,  monographic  note  2.  The  mere 
fact  that  such  record  was  furnished  to  appellant  by  appellee 
can  in  nowise  change  either  the  reason  for  the  rule  or  the 
rule  itself. 

In  this  case  the  proofs  themselves  show  that  appellant 
refused  to  admit  the  truth  of  the  facts  found  by  the  cor- 
oner, but  explicitly  announced  her  disbelief  in  their  truth. 
She  cannot  be  held  to  have  admitted  the  truth  of  the  fact 
which  she  expressly  denied.  In  Ooldschmidt  v.  Mutxial 
Life  Ins.  Co,  (1886),  102  N.  Y.  486,  7  N.  E.  408,  the  benefi- 
ciary, in  attaching  the  copy  of  the  coroner's  verdict,  stated 
that  he  refused  to  be  bound  by  it.  The  court  held  that  it 
was  error  to  admit  such  proofs  in  evidence.  In  Fisher  v. 
Fidelity  Mut,  Life  Assn.  (1898),  188  Pa.  St.  1,  41  Atl.  467, 
the  proofs,  with  a  copy  of  the  coroner's  verdict  attached, 
were  introduced  in  evidence,  but  the  court  instructed  the 
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jury  that  such  evidence  was  not  competent,  pointing  out  that 
it  could  only  be  competent  as  an  admission  of  a  fact  which 
was  expressly  denied.  That  the  court  erred  in  permitting 
the  aflSrmative  defense  to  be  established  by  the  introduc- 
tion of  a  transcript  of  the  evidence  of  three  witnesses  ex- 
amined before  the  coroner,  together  with  his  verdict,  is  so 
clear  upon  principle  that  a  detailed  examination  of  the 
various  cases  decided  by  various  courts,  relative  to  the  ad- 
mission of  proofs  of  death  under  other  conditions  than 
those  here  developed,  may  be  excused. 

Upon  a  retrial  of  the  cause,  the  witnesses,  whose  evi- 
dence was  thus  exhibited  to  the  jury,  may  be  called  in  per- 
son, examined  in  open  court,  subjected  to  the  test  of 
!  4.  cross-examination,  and  the  basis  for  a  legal  conclu- 
sion thus  fixed  in  accordance  with  the  recognized 
principles  of  law. 

Judgment  reversed  and  cause  remanded  with  instructions 
to  sustain  the  motion  for  a  new  trial  and  for  further  con- 
sistent proceedings. 

Hadley,  Watson  and  Rabb,  JJ.,  concur.  Myers,  C.  J., 
absent.    Comstock,  J.,  dissents. 


Dissenting  Opinion. 

Comstock,  J. — Appellant  brought  this  action  as  benefi- 
ciary against  appellee  on  certificate  of  membership  and  in- 
surance in  appellee  society  in  the  sum  of  $2,000  on  the  life 
of  William  F.  Craiger,  her  son.  The  complaint  set  up  the 
contract  of  insurance  as  contained  in  the  certificate,  alleged 
the  death  of  the  insured,  the  performance  of  all  the  condi- 
tions of  the  contract  on  appellee's  part  and  on  the  part  of 
the  deceased  member,  and  that  proofs  of  death  were  made 
out  on  blanks  furnished  by  appellee  and  forwarded  to  and 
accepted  by  appellee  as  satisfactory.  Appellee  answered  in 
two  paragraphs:  (1)  General  denial;  (2)  alleging  that  the 
insured  committed  suicide,  in  violation  of  the  contract.    To 
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said  second  paragraph  appellant  replied  in  general  denial. 
Upon  the  trial  a  jury  returned  a  verdict  in  favor  of  said 
appellee. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  for 
this  ruling  of  the  court  a  reversal  of  the  judgment  is  asked. 

To  quote  from  appellant's  brief:  "The  causes  assigned 
for  a  new  trial  were,  in  brief,  that  the  court  erred  (1)  in 
permitting  the  appellee  to  introduce  in  evidence,  under  the 
issues,  the  proofs  of  death,  with  a  copy  of  the  coroner's 
verdict  attached;  (2)  in  refusing  to  give  instruction  seven, 
asked  by  appellant." 

The  certificate  provided  that  in  case  of  the  suicide  of  the 
insured  the  policy  should  become  null  and  void.  As  to  the 
fact  that  the  deceased  came  to  his  death  by  taking  carbolic 
acid  with  suicidal  intent,  the  evidence  scarcely  admits  of 
reasonable  controversy. 

Instruction  seven,  in  question,  is  in  the  following  lan- 
guage: '*The  court  instructs  you  that,  owing  to  the  in- 
stinct of  love  of  life,  the  presumption  is  against  death  by 
suicide,  and  the  burden  is  therefore  upon  the  party  assert- 
ing death  in  such  manner  to  establish  the  fact,  and  the  evi- 
dence must  be  of  such  a  character  as  to  exclude  with  reason- 
able certainty  every  other  hypothesis  than  that  of  death 
by  suicide." 

In  instructions  given  by  the  court  at  the  request  of  the 
appellant  the  jury  were  told  that  if  it  had  been  proved  by 
a  fair  preponderance  of  the  evidence  that  both  the  plaintiff 
and  the  deceased  had  performed  their  part  of  the  contract 
of  insurance,  plaintiff  was  entitled  to  recover,  unless  the 
defendant  had  established,  by  a  fair  preponderance  of  the 
evidence  that  the  deceased  came  to  his  death  by  suicide; 
that  when  a  person  is  found  dead,  and  death  may  have  been 
due  either  to  suicide  or  to  accident,  the  presumption  is  in 
favor  of  accidental  death ;  that  if  they  found  that  the  death 
of  the  insured  may  have  been  due  to  suicide  or  that  it  may 
have  been  due  to  accident,  as  by  mistake  in  taking  carbolic 
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acid  for  a  dose  of  medicine,  then  the  burden  was  upon  the 
defendant  to  establish  by  a  fair  preponderance  of  the  evi- 
dence the  fact  that  such  carbolic  acid  was  taken  with  the 
intention,  on  the  part  of  said  member,  to  destroy  his  life; 
and,  unless  the  evidence  excluded  with  reasonable  certainty 
any  hypothesis  of  death  by  accident,  the  verdict  should  be 
for  the  plaintiff.  If  death  may  have  been  due  to  suicide  or 
to  accident  or  mistake  in  taking  carbolic  acid,  the  presump- 
tion is  that  it  is  due  to  such  accident  or  mistake,  and  the 
burden  is  upon  the  party  asserting  that  death  was  by  sui- 
cide to  establish  the  same.  They- were  further  told  that 
the  presumption  of  law  is,  in  the  absence  of  any  evidence  as 
to  the  cause  of  death,  that  it  happened  from  natural  causes, 
and  hot  from  suicide. 

We  have  thus  fully  summarized  the  instructions  given 
at  the  request  of  appellant,  to  show  that  appellant  has  no 
cause  to  complain  of  the  refusal  of  the  court  to  give  the 
one  in  question. 

The  decisions  on  the  admissibility  of  the  coroner's  verdict 
as  evidence  in  actions  on  life  policies  are  not  in  harmony. 
In  niinois  it  has  been  held  that  such  inquest  is  competent 
evidence  as  to  the  cause  of  death,  because  the  Illinois  stat- 
ute requires  the  inquest  to  be  returned  to  the  clerk  of  the 
circuit  court  of  the  county,  whose  duty  it  will  be  to  file  and 
preserve  the  same,  thus  making  it  a  public  record.  United 
States  Life  Ins.  Co.  v.  Vocke  (1889),  129  111  557,  22  N.  E. 
467,  6  L.  R.  A.  65. 

In  Grand  Lodge,  etc.,  v.  Wieting  (1897),  168  111.  408, 
48  N.  E.  59,  61  Am.  St.  123,  the  court  say:  ''The  cur- 
rent of  authority  is,  that  post  mortem  inquisitions  made 
under  authority  of  the  coroner  are  admissible  in  evidence." 

In  Knights  Templars,  etc.,  Co.  v.  Cray  ton  (1904),.  209  lU. 
550,  70  N.  E.  1066,  the  court  held  that  the  coroner's  ver- 
dict was  competent,  but  the  depositions  which  were  mere 
ex  parte  statements  were  incompetent,  referring  to  United 
States  Life  Ins.  Co.  v.  Vocke,  supra,  Pyle  v.  Pyle  (1895), 
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158  111.  289,  41  N.  E.  999,  and  Grand  Lodge,  etc.,  v.  Wie- 
ting,  supra,  as  cases  giving  to  the  verdict  somewhat  the  dig- 
nity of  a  court  proceedihg. 

The  statutes  of  this  State  (§§7957,  7958  Burns  1901, 
§§5881,  5882  R.  S.  1881)  make  it  the  duty  of  the  coroner 
to  reduce  his  verdict  to  writing,  sign  the  same,  and  file  it  in 
the  office  of  the  clerk  of  the  circuit  court  of  the  county  in 
which  the  body  of  the  deceased  is  found.  The  reasons  in 
the  decisions  just  cited  apply  in  this  State. 

In  Mutual  Life  Ins.  Co.  v.  Newton  (1874),  22  Wall.  32, 
22  L.  Ed.  793,  it  is  held -that  "the  preliminary  proofs  pre- 
sented to  an  insurance  company,  in  compliance  with  the 
conditions  of  its  policy  of  insurance,  are  admissible  as 
prima  facie  evidence  of  the  facts  stated  therein,  against  the 
insured  and  on  behalf  of  the  company."  The  case  is  fol- 
lowed in  Sharland  v.  Washington  Life  Ins.  Co.  (1900),  101 
Fed.  206,  41  C.  C.  A.  307,  citing,  among  other  cases,  Mutual, 
etc.,  Life  Ins.  Co.  v.  Higginbotham  (1877),  95  U.  S.  380,  24 
L.  Ed.  499;  Richelieu  Nav.  Co.  v.  Boston,  etc.,  Ins.  Co. 
(1890),  136  U.  S.  408,  435,  10  Sup.  Ct.  934,  34  L.  Ed.  398; 
Home  Benefit  Assn.  v.  Sargent  (1892),  142  U.  S.  691,  12 
Sup.  Ct.  332,  35  L.  Ed.  1160;  Crotty  v.  Union  Mut.  Life 
Ins.  Co.  (1892),  144  U.  S.  621,  12  Sup.  Ct.  749,  36  L.  Ed. 
566;  Hassencamp  v.  Mutual,  etc..  Life  Ins.  Co.  (1903),  120 
Fed.  475,  56  C.  C.  A.  625.  And  see.  Supreme  Lodge,  etc.,  v. 
Beck  (1901),  181  U.  S.  49,  21  Sup.  Ct.  532,  45  L.  Ed.  741; 
Keels  V.  Mutual,  etc.,  Life  Assn.  (1886),  29  Fed.  198;  Met&- 
radt  V.  Modern  Brotherhood,  etc.  (1900),  112  Iowa  522,  84 
N.  W.  498;  Hart  v.  Fraternal  Alliance  (1901),  108  Wis. 
490,  84  N.  W.  851;  Bachmeyer  v.  Mutual  Reserve,  etc., 
Assn.  (1892),  82  Wis.  255,  52  N.  W.  101;  Pyle  v.  Pyle, 
supra. 

The  authorities  are  conflicting  as  to  the  admissibility  of 
the  coroner's  verdict  when  alone,  and  by  this  court  it  has 
been  held  inadmissible.     Union  Cent.  Life  Ins.  Co.  v.  Hoi- 


MAY  TERM,  1907.  287 

Craiger  v.  Modern  Woodmen,  etc.— 40  Ind.  App.  279. 

lowell  (1896),  14  Ind.  App.  611.  But  we  are  not  advised 
of  any  case  which  holds  it  incompetent  when  the  claimant 
is  required  to  file  a  certificate  or  verified  copy  of  the  same 
with  proofs  of  death. 

Under  Cox  v.  Royal  Tribe  (1903),  42  Ore.  365,  71  Pac. 
73,  cited  by  appellant,  the  by-laws  provided  that  the  local 
lodge  should  furnish  proofs  of  death  and  the  court  held 
that  when  so  furnished  the  proofs  were  not  admissible,  say- 
ing: ''It  is  undoubtedly  a  well-established  rule  of  law  that 
the  record  of  a  coroner's  inquest  attached  to  proofs  of  death 
made  by  the  beneficiary  or  his  agent,  in  conformity  to 
blanks  furnished  by  the  company,  is  admissible  in  evidence, 
along  with  such  proofs,  upon  the  ground  that  it  contains 
admissions  of  the  beneficiary  against  his  interest  as  to  the 
cause  of  death.  Mutual  Life  Ins,  Co.  v.  Newton  [1874],  22 
Wall.  32,  22.  L.  Ed.  793;  Muttial,  etc.,  Life  Ins.  Co.  v.  Hig- 
ginbotham  [1877],  95  U.  S.  380,  24  L.  Ed.  499;  Keels  v. 
Mutual,  etc.,  Life  Assn.,  supra;  Sharland  v.  Washington 
Life  Ins.  Co.  [1900],  101  Fed.  206,  41  C.  C.  A.  307;  Hart  v. 
Fraternal  Alliance  [1901],  108  Wis.  490,  84  N.  W.  851; 
Walther  v.  Mutual  Life  Ins.  Co.  [1884],  65  Cal.  417,  4  Pac. 
413.  But  the  rule  can  have  no  application  where  such 
proofs  are  furnished  by  the  company's  agent." 

In  Chambers  v.  Modern  Woodmen,  etc.  (1904),  18  S. 
Dak.  173,  99  N.  W.  1107,  cited  by  appellant,  certificates 
were  made  out  by  the  local  lodge,  and  the  beneficiary  had 
no  knowledge  that  proofs  had  been  made,  nor  did  it  affirm- 
atively appear  that  the  by-laws  of  the  company  or  the  bene- 
fit certificate  required  the  beneficiary  to  furnish  proofs  of 
the  inquest  in  case  of  death,  as  a  part  of  the  proof  of  death. 
The  coroner's  verdict  was  held  inadmissible. 

In  Houghton  v.  Aetna  Life  Ins.  Co.  (1905),  165  Ind.  32, 
the  court  says:  "The  proofs  of  death  furnished  by  appel- 
lant were  properly  admitted  in  evidence.  If  any  statement 
contained  therein  operated  to  bind  appellant,  as  an  admis- 
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sion  against  her  interest,  she  was  entitled,  at  the  proper 
time,  to  give  any  explanation  of  the  same  which  she  might 
have.'* 

The  majority  of  the  decisions  hold  that  the  inquest, 
though  admissible  in  evidence,  is  not  conclusive  against  the 
beneficiary  who  may  explain  or  disprove  the  same.  In  the 
case  at  bar  the  appellant  had  the  benefit  of  her  statement 
under  oath  that  she  did  not  believe  the  insured  died  from 
taking  carbolic  acid. 

The  case  of  Union  Cent.  Life  Ins.  Co.  v.  Hollowell,  supra, 
is  relied  upon  by  appellant.  In  that  case  the  court  says: 
**  There  was  no  error  in  refusing  to  allow  appellant  on  the 
trial  to  read  in  evidence  a  certified  copy  of  the  inquest  of 
the  coroner.  The  taking  of  testimony  before  the  coroner 
was  ex  parte  and  his  finding  was  not  admissible  as  affirm- 
ative evidence  in  support  of  appellant's  defense.  No  reason 
for  the  admission  of  the  finding  of  the  coroner  and  the  tes- 
timony on  which  his  conclusion  was  based  was  shown,  un- 
less it  was  to  place  before  the  jury  the  opinion  of  the  wit- 
nesses and  the  coroner  as  to  the  cause  of  the  death  of  the 
decedent.  It  does  not  appear  that  the  plaintiff  furnished, 
or  was  required  to  furnish,  a  copy  of  the  coroner's  inquest, 
with  the  proofs  of  death,  or  that  it  was  so  furnished.  This 
sufficiently  distinguishes  that  case  from  the  case  at  bar. 

The  entire  evidence,  including  the  proofs  of  death,  sub- 
mitted under  proper  instructions  to  the  jury  the  question  of 
the  cause  of  decedent's  death.  The  coroner's  verdict  was, 
in  the  opinion  of  the  writer,  admissible  in  evidence  only  be- 
cause appellant  was  required  to  file  a  certified  copy  of  the 
same  with  proofs  of  death.  Numerous  cases  hold  it  compe- 
tent under  such  circumstances ;  none  to  which  our  attention 
has  been  called  hold  to  the  contrary. 

In  the  absence  of  any  agreement  of  the  insured,  or  provi- 
sion on  the  subject,  in  the  rules  or  laws  of  the  society,  the 
coroner's  verdict  would  be  inadmissible  as  a  mere  ex  parte 
statement;  but,  even  if  the  verdict  of  the  coroner  was  im 
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properly  admitted,  the  judgment  of  the  trial  court  should 
be  upheld,  and  its  action  held  harmless,  notwithstanding  the 
rule  that  improper  testimony  is  presumed  to  be  prejudicial; 
for,  independent  of  the  coroner's  verdict,  there  was  abun- 
dant uncontradicted  evidence  that  the  deceased  came  to  his 
death  by  suicide.  Hopkins  v.  Boyd  (1897),  18  Ind.  App.  63. 
The  judgment  should  be  affirmed. 


Boswell  v.  City  of  Marion  et  al. 

[No.  5^1.     Filed  January  30,  1907.     Rehearing  denied  June  4, 
1907.    Transfer  denied  June  28, 1907.] 

1.  Iir JUNCTION.  —  Municipal  Corporations.  —  Street  Assesaments, — 
Pleading. — ^A  suit  for  injunction  against  the  placing  of  a  street 
asserament  on  the  city  tax  duplicates  may  be  maintained,  where 
the  complaint  shows  that  the  city  failed  to  take  the  steps  neces- 
sary to  make  such  assessment  legal,    p.  290. 

2.  Municipal  Ck)BFOBATioKs. — Street  Assessments.— Collateral  At- 
tack.— ^A  street  assessment  made  by  a  city  council  upon  a  report 
made  to  it  by  the  street  and  alley  committee,  due  notice  of  the 
hearing  before  such  committee  having  been  given,  is  not  subject 
to  a  collateral  attack  by  a  frontager  on  the  ground  that  the  stat- 
ute (§3623c  Bums  1901,  Acts  1901,  p.  534,  §3)  requires  the  ques- 
tion of  assessments  to  be  submitted  to  the  city  commissioners  for 
report    p.  293. 

3.  Same. — Street  Assessments. — Council. — Principal  and  Agent. — 
Estoppel. — ^The  city  council,  for  the  purpose  of  making  a  street 
assessment,  is  the  agent  of  the  property  owners  benefited;  and 
such  owners  are  estopped  to  question  the  validity  of  assessments, 
by  failing  to  object  at  the  proper  time  to  the  making  of  the  im- 
provements,   p.  294. 

4.  Same. — Collateral  Attack. — Estoppel, — Unless  the  assessment  is 
absolutely  void  for  want  of  Jurisdiction,  frontagers  can  not  stand 
by,  knowing  of  the  making  of  street  improvements,  and  making 
no  objections  thereto,  and  then,  after  the  improvements  are  made, 
enjoin  the  collection  of  the  assessment  therefor,    p.  295. 

From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 

Suit  by  Frederick  N.  Boswell  against  the  City  of  Marion 
and  another.  From  a  decree  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 
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C.  C,  Gordon  and  Lett  <&  Haisley,  for  appellant. 

O.  A,  Henry,  W.  S,  Marshall,  Gus  S.  Condo  and  J.  T. 
Charles,  for  appellees. 

Watson,  J. — This  action  was  brought  by  the  appellant 
to  enjoin  the  appellees  from  placing  on  the  tax  duplicate 
of  the  city  of  Marion  the  assessments  made  against  the  sev- 
eral pieces  of  property  owned  by  appellant,  for  the  im- 
provement of  Second  street  of  said  city.  A  demurrer  to 
the  complaint  was  filed  by  appellees,  and  by  the  trial  court 
overruled.  The  appellees  filed  their  joint  answer  in  two 
paragraphs.  The  appellant  demurred  to  the  second  para- 
graph thereof,  the  court  overruled  said  demurrer,  appellant 
saved  proper  exceptions  thereto,  and  thereafter  the  appel- 
lees withdrew  their  first  paragraph  of  joint  answer,  which 
was  a  general  denial.  The  appellant  declined  to  plead  fur- 
ther, and  judgment  was  rendered  against  him. 

The  error  relied  upon  by  appellant  is  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  the  joint  answer. 

The  appellees  insist  that  the  complaint  is  bad,  for  the 
reason  that  the  action  herein  was  prematurely  brought,  and 
cite,  in  support  thereof,  Smith  v.  Smith  (1902),  159 
1.  Ind.  388.  The  appellant  averred  such  facts  in  his 
complaint  as  to  the  failure  of  the  appellee  city  of 
Marion  in  performing  its  duty  in  reference  to  the  making 
of  the  assessment  complained  of  herein  that  makes  the  com- 
plaint good.  The  case  of  Smith  v.  Smith,  supra,  is  not  in 
point  or  authority  in  support  of  the  appellees'  contention. 
The  trial  court  did  not  err  in  overruling  the  demurrer  to 
the  complaint. 

The  second  paragraph  of  defendant's  answer  discloses 
substantially  the  following  facts :  It  admits  the  adoption  of 
the  resolution  declaring  the  necessity  for  the  improvement ; 
that  two  weeks'  notice  of  the  time  and  place  for  hearing 
objections  to  the  same  was  duly  given  by  publication;  that 
plaintiff  appeared  at  the  time  and  place  named  in  said 
notice,  and  his  objections  were  duly  considered  and  over- 
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ruled  by  the  council ;  that  the  civil  engineer  then  presented 
plans  and  specifications  for  the  improvement,  which  were 
duly  adopted  by  the  council;  that,  pursuant  to  the  order 
of  the  council,  the  city  clerk  advertised  for  bids  for  the 
construction  of  the  improvement  according  to  said  plans 
and  specifications ;  that,  at  the  time  and  place  fixed  in  said 
notice,  the  council  received  and  opened  bids  for  said  im- 
provement, and  then  and  there  let  the  contract  for  the  same 
to  Lewis  C.  Lillard;  that  plaintiff  was  present  and  had 
knowledge  of  the  letting  of  said  contract,  and  made  no  ob- 
jections  thereto;  that,  pursuant  to  said  action,  the  written 
contract  was  entered  into  on  July  10,  1901;  that  said  Lil- 
lard  thereupon  filed  his  bond  in  the  sum  of  $19,000  for  the 
faithful  performance  of  said  contract,  which  bond  and  con- 
tract were  approved  by  the  council,  appellant  having  full 
knowledge  of  all  of  said  facts  and  making  no  objections 
thereto ;  that  pursuant  to  said  contract  said  Lillard  at  once 
began  the  construction  of  said  improvement,  and  being  de- 
layed therein,  and  the  council  from  time  to  time  having 
granted  him  an  extension  of  time  to  complete  the  same  as 
provided  in  said  contract,  the  plaintiff,  about  June  17,  1902, 
appeared  before  the  common  council  and  petitioned  it  to 
require  said  contractor  to  complete  the  work  at  once,  which 
X)etition  and  request  were  granted  by  the  council;  that 
thereupon  Lillard  completed  said  improvement,  and  a  cer- 
tificate of  such  completion  was  duly  filed  with  the  council  by 
the  city  civil  engineer;  that  after  the  filing  of  said  certifi- 
cate of  completion  plaintiff  appeared  before  said  council 
and  objected  to  the  council's  accepting  said  improvement 
from  the  contractor,  for  the  reason  that  the  same  had  not 
been  completed  according  to  the  plans  and  specifications, 
but  made  no  other  objections  thereto;  that  said  objections 
were  heard  and  considered  by  the  council,  and  afterwards 
it  fully  investigated  the  condition  of  said  improvement,  and 
found  that  the  same  had  h?cn  completed  according  to  the 
plans  and  specifications,  and  recommended  that  the  same 
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be  referred  to  the  city  civil  engineer  for  his  report  and 
estimate  of  the  cost  of  the  same ;  that  the  city  civil  engineer 
filed  his  final  estimate  and  report  of  the  cost  of  said  im- 
provement, and  the  benefits  accruing  to  the  various  lots  and 
parcels  of  ground  abutting  thereon,  on  October  8,  1902; 
that  said  final  estimate  of  the  city  civil  engineer  was  re- 
ferred to  the  street  and  alley  committee  of  the  council,  and 
the  city  clerk,  pursuant  to  the  order  of  the  council,  gave 
notice,  by  two  weeks  publication  in  a  newspaper  printed 
and  published  in  said  city,  that  on  October  24,  1902,  at  7 :30 
p.  m.,  at  the  city  hall  of  said  city,  the  street  and  alley 
committee  would  hear  any  and  all  objections  made  by  the 
property  owners  along  said  street  as  to  said  improvement 
and  assessment  made  against  said  property  abutting  upon 
said  street ;  that  at  the  time  and  place  named  in  said  notice 
plaintiff  appeared  before  said  committee  in  person  and  by 
his  agent  and  attorney,  knowing  the  contents  of  said  final 
estimate  and  the  amount  therein  assessed  against  his  said 
property,  and  with  full  knowledge  thereof,  made  no  objec- 
tions to  the  amount  of  said  assessment,  his  sole  objection 
being  that  the  work  had  not  been  completed  according  to 
plans  and  specifications;  that  the  committee,  on  November 
11,  1902,  reported  to  the  common  council,  after  having  duly 
considered  said  objections  of  plaintiff,  recommending  the 
adoption  and  approval  of  said  final  estimate,  and  thereupon 
the  council  unanimously  adopted  a  resolution  approving 
said  final  estimate  and  fixing  and  confirming  the  assess- 
ments therein  set  out,  including  the  assessments  against 
plaintiff's  property;  that  plaintiff  was  present  at  said  time 
and  place,  and  made  no  objections  to  said  proceedings ;  that 
prior  to  and  ever  since  the  letting  of  said  contract  plaintiflP 
has  resided  within  close  proximity  to  said  street  improve- 
ment, and  knew  at  all  times  of  the  construction  of  the  same, 
but  made  no  complaint  or  objection  to  said  city  or  con- 
tractor during  the  progress  of  said  improvement,  and  made 
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no  objection  to  the  manner  or  mode  of  making  said  assess- 
ments, and  knew  of  and  understood  every  step  in  said  pro- 
ceedings, and  has  accepted  the  full  benefits  of  said  improve- 
ment, and  yet  retains  the  same,  and  that  said  improvement 
was  a  benefit  to  plaintiff's  said  property;  that  said  plain- 
tiff, failing  and  refusing  to  file  a  waiver,  a  proper  aflSdavit 
was  filed  by  said  contractor  and  a  precept  was  duly  issued 
for  the  collection  of  said  assessment  against  his  said  lots, 
from  the  issuing  of  which  precept  the  plaintiff  appealed  to 
the  cijTcuit  court  of  Grant  county  and  said  appeal  was  dis- 
allowed and  dismissed  by  said  court. 

The  resolution  was  adopted  by  the  common  council, 
wkereby  the  clerk  of  said  city  was  directed  to  place  upon 
the  city  tax  duplicate  for  collection  the  assessments  against 
said  lots  of  plaintiff. 

The  act  of  1901  (Acts  1901,  p.  534,  §§3623a-3623h  Bums 

1901),  applicable  to  assessments  of  city  improvements,  says 

the  assessment  shall  be  referred  to  the  city  commis- 

2.  sioners.  In  the  case  at  bar  the  city  council  referred  the 
assessment  to  the  street  and  alley  committee,  and  the 
street  and  alley  committee,  after  notice  had  been  given  by  tbe 
city  clerk,  as  directed  by  the  city  council  of  Marion,  to  said 
property  owners  whose  property  had  been  benefited  or  dam- 
aged by  such  improvements,  heard  and  determined  the  bene- 
fits and  damages  as  to  such  property  owners,  in  pursuance  to 
said  notice  in  all  respects  as  required  by  law  of  the  commis- 
sioners of  said  city,  as  if  the  same  had  been  referred  to  them. 
The  street  and  alley  committee  thereupon  reported  to  the 
city  council,  as  is  required  by  law  to  be  done  by  the  com- 
missioners. This  was  an  irregularity,  and  does  not  make 
the  proceedings  void.  At  the  last  analysis  it  is  the  report 
of  the  city  council;  for  the  report  of  the  commissioners  as 
required  by  the  statute  shall  be  submitted  to  the  council  for 
approval.  The  statute  says:  **The  common  council  •  •  • 
may  approve  said  report  as  filed,  or  may  change  or  amend 
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said  report  as  to  assessments  of  property.''  §3623d,  supra. 
And  see  Chicago,  etc,  B.  Co.  v.  City  of  Huntington  (1898), 
149  Ind.  518. 

In  the  case  cited  Judge  Howard,  speaking  for  the  court, 
said:  **In  this  case,  however,  the  city  authorities,  follow- 
ing what  they  deemed  to  be  the  spirit  of  the  law,  did  refer 
the  matter  of  the  assessment  to  the  city  commissioners.  No 
error  resulted  from  this.  The  work  of  the  commissioners 
took  the  place  of  a  report  by  the  city  engineer.  The  coun- 
cil, in  confirming  and  adopting  the  report  of  the  commis- 
sioners, itself  made  the  assessment.  The  report  of  the  engi- 
neer, or,  as  in  this  case,  of  the  commissioners,  is  for  the  in- 
formation of  the  common  council.  The  council  may  change 
or  correct  such  report  as  it  may  deem  right  and  just,  and  it 
is  the  final  act  of  the  council  that  constitutes  the  assess- 
ment." This  being  a  collateral  attack,  it  requires  less 
ground  upon  which  an  estoppel  may  be  based  than  if  it 
were  a  direct  attack  upon  the  legality  of  the  proceedings  of 
the  common  council  of  the  city  of  Marion.  Boss  v.  Stach- 
house  (1888),  114  Ind.  200,  206;  City  of  Elkhart  v.  Wick- 
wire  (1889),  121  Ind.  331;  Elliott,  Roads  and  Sts.  (2d 
ed.),  §592. 

The  common  council  of  a  city  are  in  fact  nothing  more 

nor  less  than  the  agents  of  the  property  owners  along  the 

streets  improved  by  said  council,  and  when  the  prop- 

3.  erty  owners  benefited  thereby  stand  by  and  suflfer  the 
improvements  to  proceed  to  completion  without  any 
objections  whatever  as  to  the  legality  of  the  proceedings, 
they  should  be  held  to  have  afiirmed  the  acts  of  the  council 
in  the  construction  of  such  work.  2  Herman,  Estoppel, 
§1221;  People,  ex  rel.,  v.  Common  Council,  etc,  (1873),  65 
Barb.  9-,  Fletcher  y,  McGiU  (1887),  110  Ind.  395,  404;  Boss 
v.  Stackhouse,  suvra;  Bosenbark  v.  Clements  (1899),  22 
Ind.  App.  557. 

The  rule  is  that  where  a  party  stands  by  until  the  work 
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is  completed,  knowing  his  rights,  and  does  not  take  those 
steps    open   to   him,   but   suffers   money   to  be   ex- 

4.  pended  by  the  contractor  with  the  city,  and  his  prop- 
erty is  benefited  thereby,  he  impliedly  consents  that 
the  assessment  may  be  made  against  his  property  for  the 
improvement.  Whether  the  assessment  is  legal  under  such 
circumstances  or  not,  he  is  estopped  from  invoking  the  court 
of  equity  to  enjoin  the  collection  of  the  taxes  so  as- 
sessed. Ross  V.  Sidchhouse,  supra;  Rosenbark  v.  Clem- 
eniSj  supra. 

In  the  case  of  Ross  v.  Stctckhouse,  supra,  Judge  Mitchell, 
speaking  for  the  court,  said:  ** Unless,  therefore,  the  law 
under  which  the  assessment  is  imposed  makes  no  provision 
for  notice,  or  unless  the  proceedings  under  which  the  pro- 
posed improvement  is  to  be  made  are  totally  void  for  want 
of  the  observance  of  some  condition  necessary  to  the  attach- 
ing of  jurisdiction,  the  work  cannot  be  arrested  at  any 
stage;  and,  in  any  event,  one  who  acquiesces,  with  knowl- 
edge, until  after  the  improvement  has  been  completed  can- 
not escape  payment  for  the  actual  benefits  received,  even 
though  the  proceedings  turn  out  to  be  void,  provided  the 
contractor  proceeded  in  good  faith  and  without  notice  from 
the  property  owner.  He  cannot  enjoy  the  benefits  and  es- 
cape the  burden,  unless  he  interferes  or  gives  notice  before 
the  benefit  is  received." 

The  work  of  improving  a  street  is  usually  undertaken 
because  public  interests  demand  it.  Yet  the  landowner 
whose  property  is  affected  thereby  is  the  one  most  vitally 
interested  in  the  improvement,  and  he  above  all  others 
should  inquire  into  the  regularity  or  irregularity  of  the 
proceedings,  but  if  he  does  not  do  so  he  will  not  be  per- 
mitted to  stand  by  until  the  work  is  completed,  receive  the 
benefits  therefrom,  and  in  a  collateral  way  defeat  the  taxes 
so  assessed  against  his  property.  City  of  Evansville  v. 
Pfisterer  (1870),  34  Ind.  36,  45,  7  Am.  Rep.  214;  Ross  v. 
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Stackhouse,  supra;  Racer  v.  Wtn^a^e  (1894),  138  Ind.  114, 
118;  Taylor  v.  Patton  (1903),  160  Ind.  4;  Rosenbark  v. 
Clements,  supra. 

In  the  light  of  the  authorities  cited,  the  second  paragraph 
of  the  answer  averred  facts  sufficient  to  estop  the  appellant 
herein  from  enjoining  the  collection  of  the  taxes  so  assessed. 
The  decision  in  the  case  of  Pittsburgh,  etc.,  R.  Co,  v.  Ogles- 
by  (1905),  165  Ind.  542,  is  not  in  conflict  with  the  doctrine 
of  the  cases  to  which  we  have  referred  herein,  or  to  the  con- 
clusion which  we  have  reached.  In  that  case  no  estoppel 
was  invoked,  nor  did  the  common  council  refer  the  civil  en- 
gineer's report  to  any  tribunal  to  try  and  determine  the 
benefits  and  damages  of  the  property  owners. 

The  judgment  is  affirmed. 


Seibert  v.  City  of  Indianapolis. 

INo.  0,332.    Filed  April  24,  1907.    Rehearing  denied  May  28.  1907. 
Transfer  denied  June  28,  1907.] 

1.  Municipal  Corpobations.  —  Street  Improvements.  —  Patented 
Process. — Competition. — Contracts. — ^A  city  cannot  lawfully  con- 
tract for  the  construction  of  a  street  pavement  to  be  made  by  a 
patented  process,  where  the  patentee  retains  the  exclusive  right 
to  use  and  to  sell  the  right  to  use  to  others,  the  statute  (§3519 
Bums  1905,  Acts  1905,  pp.  219,  281,  §95)  requiring  competitive 
bidding,    p.  301. 

2.  Words  and  Phrases. — "BituHthic."-^The  word  "bitullthic"  is  a 
registered  trade  mark  and  imports  a  bituminous  macadam  pave- 
ment made  according  to  a  process  patented  by  Warren  Brothers 
Company,    p.  303. 

3.  Municipal  Corporations.  —  Street  Intprovements.  —  Patented 
Process. — Contracts. — Competition. — Under  §3519  Bums  1905, 
Acts  1905,  pp.  219,  281,  §05,  requiring  competitive  bidding  and 
preventing  collusion  in  the  awarding  of  contracts  for  the  construc- 
tion of  street  improvements,  a  city  cannot  lawfully  contract  for 
the  construction  of  a  street  pavement  to  be  made  of  material  man- 
ufactured by  a  designated  company  by  its  patented  process,  even 
though  such  company  agreed  with  the  city  in  advance  that  such 
material  would  be  fumlsUed  to  any  bidder  at  a  stipulated  price, 
such  price  to  Include  the  services  of  a  person,  to  be  furnished  by 
such  company,  to  superintend  the  laying  of  such  pavement,   p.  303. 
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4.  MuiYiciPAL  CoBPOBATiONS. — Street  Improvements, — Competition. 
— Statutes. — ^Pttrpo«e.— The  purix)8e  of  §3519  Burns  1905,  Acts 
1905,  pp.  219.  281,  §95,  requiring  competitive  bidding  and  prevent- 
ing collusion  In  the  awarding  of  contracts  for  street  improve- 
ments, was  to  protect  the  proi)erty  owners ;  and  city  officials  may 
not  disregard  the  provisions  thereof,    p.  306. 

5b  Same. — Street  Improvements, — Contracts, — Public  Policy. — Con- 
tracts for  street  improvements  are  void,  where  full  competition  in 
all  respects  is  not  assured,  the  public  policy  of  the  State,  as  ex- 
pressed by  the  legislature,  requiring  same.    p.  306. 

From  Superior  Court  of  Marion  County  (70,529) ;  John 
L.  McMaster,  Judge. 

Suit  by  George  W.  Seibert  against  the  City  of  Indianap- 
olis and  others.  From  a  decree  for  defendants,  plaintiff 
appeals.    Reversed. 

Wilson  &  Townley,  for  appellant. 

Ferdinand  Winter,  Elliott  cfe  Elliott  and  Frederick  E. 
Matson,  for  appellees. 

RoBY,  P.  J. — The  relief  sought  in  this  suit  is  an  injunc- 
tion against  the  city  of  Indianapolis  to  prevent  its  entering 
into  a  proposed  contract  for  the  construction  upon  State 
street  in  said  city  of  a  pavement  of  the  type  known  as 
** Warren's  patent  bitulithic."  The  complaint  contains 
eleven  distinct  specifications,  each  purporting  to  give  a  rea- 
son for  the  alleged  invalidity  of  the  proceeding  which  it  is 
sought  to  enjoin.  Separate  demurrers  for  want  of  facts 
were  addressed  to  each  of  said  specifications,  and  sustained 
in  part  and  overruled  in  part.  The  issue  was  closed  by  a 
general  denial.  Trial  was  had  and  much  evidence  heard. 
The  court  found  for  appellee.  Appellant  filed  a  motion  for 
new  trial  which  was  overruled.  A  decree  was  entered  on 
the  finding.  This  appeal  was  at  once' taken,  appellee  joining 
in  error,  and  upon  the  joint  petition  of  the  parties  the  case 
has  been  advanced.  The  record  is  voluminous,  but  the  is- 
sues presented  are  confined  to  comparatively  narrow  limits. 
Appellant  is  a  taxpayer  and  citizen  of  Indianapolis,  the 
owner  of  real  estate  abutting  upon  State  street,  and  a  resi- 
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dent  thereon.  The  proceedings  preliminary  to  the  adoption 
of  the  specifications  according  to  which  the  improvement  is 
to  be  made  are  admittedly  regular,  and  the  specifications 
themselves  are  not  questioned,  except  as  to  the  provisions 
contained  in  that  portion  thereof  which  follows : 

**(1)  Excavation.  The  roadway  shall  be  excavated 
to  the  necessary  depth  below  the  established  grade  of  the 
finished  roadway,  to  provide  for  the  thickness  of  the 
pavement,  and  thoroughly  rolled  with  a  heavy  steam 
roller,  until  the  surface  of  the  subgrade  is  solid  and 
approximately  parallel  with  the  proposed  surface  of  the 
contemplated  pavement.  Soft  and  springy  places,  not 
affording  a  firm  foundation,  shall  be  dug  out  and  re- 
filled with  good  sound  earth,  cinders,  gravel,  slugs,  or 
stone,  ajs  the  engineer  may  direct. 

(2)  Foundation.  On  top  of  this  sub-foundation, 
crushed  stone  or  slag  shall  be  spread  to  the  depth  of  six 
inches,  which  shall  then  be  compressed  with  a  heavy 
steam  roller.  If  any  considerable  proportion  of  the 
foundation  material  is  larger  than  three  inches,  it  shall 
be  separated,  and  the  foundation  laid  in  strata,  the 
coarsest  pieces  being  placed  at  the  bottom  and  the  finer 
at  the  top.  Where  suitable  gravel  (consisting  of  not  more 
than  twenty-five  per  cent  finer  than  one-fourth  inch) 
can  be  obtained,  it  may  be  used  by  spreading  to  a  depth 
of  five  inches,  and  after  a  thorough  rolling  with  a  steam 
roller  (wetting  the  gravel  to  aid  compression  when  nec- 
essary), a  layer  of  crushed  stone  two  inches  in  thickness 
shall  be  placed  on  the  surface  and  thoroughly  rolled  to 
the  desired  grade.  On  this  foundation,  after  rolling, 
shall  be  spread  a  heavy  coating  of  Warren's  No.  24 
Puritan  brand  hard  bituminous  cement,  for  the  purpose 
of  firmly  binding  the  foundation  together  and  making 
it  readily  unite  with  the  bituminous  concrete  wearing 
surface.  One  gallon  of  the  bituminous  cement  shall  be 
used  to  each  square  yard  of  surface. 

(3)  Wearing  Surface.  On  the  rough  surface  of  this 
prepared  foundation  shall  be  laid  the  wearing  surface, 
which  shall  be  composed  of  carefully  selected,  sound, 
hard,  crushed  stone  mixed  with  bitumen,  and  laid  as 
hereinafter  specified.  After  heating  the  stone  in  a  ro- 
tary mechanical  dryer,  to  a  temperature  of  about  250 
degrees  F.,  it  shall  be  elevated  and  passed  through  a  ro- 
tary screen  having  six  or  more  sections  with  varying 
sized  openings,  the  maximum  of  which  shall  be  one  and 
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three-fourth-inch  openings  and  the  minimum  one-tenth- 
inch  in  diameter.  The  several  sizes  of  stone  thus  sepa- 
rated by  the  screen  sections  shall  pass  into  a  bin  contain- 
ing six  sections  or  compartments.  From  this  bin  the 
stone  shall  be  drawn  into  a  weigh  box  resting  on  a  scale 
having  seven  beams.  The  stone  from  each  bin  shall  be 
accurately  weighed  in  the  proportions  which  have  been 
previously  determined  by  laboratory  tests  to  give  the 
best  results ;  that  is,  the  most  dense  mixture  of  mineral 
aggregate,  and  one  having  inherent  stability.  From  the 
weigh  box  each  batch  of  mineral  aggregate  composed 
of  different  sizes,  accurately  weighed  as  above,  shall  pass 
into  a  *'twin  pug,"  or  other  approved  form  of  mixer. 
In  this  mixer  shall  be  added  a  sufficient  quantity  of 
Warren 's^Puritan  brand  No.  21,  bituminous  waterproof 
cement,  thoroughly  to  coat  all  particles  of  stone  and  to 
fill  all  voids  in  the  mixture.  The  bituminous  cement 
shall,  before  mixing  with  the  stone,  be  heated  from  200 
to  250  degrees  F.  The  amount  used  in  each  batch  shall 
be  accurately  weighed  and  used  in  such  proportion  as 
has  been  previously  determined  by  laboratory  tests  to 
give  the  best  results  and  to  fill  the  voids  in  the  mineral 
aggregate.  The  mixing  shall  be  continued  until  the 
combination  is  a  uniform  bituminous  concrete.  In  this 
condition  it  shall  be  hauled  to  the  street  and  there 
spread  on  the  prepared  foundation  to  such  depth  that, 
after  thorough  compression  with  the  steam  road  roller, 
it  shall  have  a  thickness  of  two  inches.  The  proportion- 
ing of  the  varying  sizes  of  stone  and  bituminous  cement 
shall  be  such  that  the  compressed  mixture  shall,  as 
closely  as  possible,  have  the  density  of  solid  stone. 

(4)  Surface  Finish.  After  rolling  the  wearing  sur- 
face, there  shall  be  spread  over  it  a  thin  coating  of  War- 
ren's quick-drying  bituminous  flush  coat  composition, 
the  purpose  of  this  coating  being  to  completely  fill  any 
unevenness  or  honeycomb  which  may  appear  in  the  sur- 
face of  the  mixture.  There  shall  then  be  rolled  into  the 
surface  a  thin  layer  of  stone  chips,  thus  presenting  a 
gritty  surface,  and  providing  a  good  footing  for  horses. 

(5)  General.  Each  layer  of  the  work  shall  be  kept 
as  free  as  possible  from  dust,  dirt,  etc.,  so  that  it  will 
imite  readily  with  the  succeeding  layer. 

The  bituminous  composition  or  cement  shall  in  each 
case  be  free  from  water,  petroleum  oils,  water  gas,  or 
process  tars,  and  shall  be  especially  refined  with  a  view 
to  removing  the  light  oils,  napthalene,  and  other  crystal- 
line matter,  susceptible  to  atmospheric  influences. 
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If  the  fine  crushed  stone  used  does  not  provide  the 
best  proportions  of  fine  grained  particles,  such  deficienpy 
must  be  supplied  by  the  use  of  not  to  exceed  fifteen  per 
cent  hydraulic  cement,  pulverized  stone,  fine  sand,  or 
gravel." 

Prior  to  the  adoption  of  the  foregoing  specifications  a 
written  agreement  was  entered  into  between  the  board  of 
public  works  of  the  city  of  Indianapolis  and  the  Warren 
Brothers'  Company,  a  Massachusetts  corporation,  as  fol- 
lows: 

''Whereas,  the  Warren  Brothers'  Company  of  Boston, 
Massachusetts,  is  the  owner  of  all  letters  patent  issued 
by  the  United  States  covering  the  methods  and  process 
for  the  building  and  constructing  of  the  patented  pave- 
ment known  as  *  Warrer^'s  bitulithic  pavement, '  and  also 
manufactures  or  controls  the  manufacture  of  certain 
bituminous  cements  or  compounds,  known  as  'Warren's 
Puritan  brand  bituminous  cement'  and  'Warren's 
quick-drying  flash  coat  composition,'  all  of  which  ce- 
ments are  manufactured  for  and  are  expressly  adapted 
for  making  and  laying  said  bitulithic  pavement;  and, 
whereas,  said  Warren  Brothers'  Company  is  desirous  of 
having  said  forms  of  pavement  come  into  extensive  use, 
and  the  city  of  Indianapolis,  Indiana,  desires  that  cer- 
tain streets,  alleys,  and  public  places  in  said  city  be 
paved  with  said  bitulithic  pavement;  and,  whereas,  it 
is  necessary  in  law,  and  desired  by  said  city,  and  by 
said  Warren  Brothers'  Company,  that  if  any  streets, 
alleys,  or  public  places  shall  be  ordered  paved  by  said 
city  with  Warren's  bitulithic  pavement,  there  shall  be 
such  full,  competitive  bidding  for  such  as  is  required 
by  law:  Now,  therefore,  upon  mutual  consideration 
and  the  considerations  herein  expressed,  and  for  the 
purpose  of  permitting  full,  legal,  competitive  bidding, 
said  Warren  Brothers'  Company  agrees  and  contracts 
with  said  city  of  Indianapolis  as  follows : 

If  said  city  of  Indianapolis  shall  order  and  enter  into 
a  contract  with  any  contractor  to  pave  any  street,  alley, 
or  public  place  in  said  city,  during  the  years  1905  and 
1906,  with  Warren's  bitulithic  pavement,  according  to 
the  standard  bitulithic  specifications,  adopted  by  the 
board  of  public  works,  said  Warren  Brothers'  Company 
hereby  proposes  and  agrees  to  relinquish  to  said  city  all 
of  its  rights  to  the  use  of  said  patents  covering  the 
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methods  and  processes  for  making,  laying  and  constmct- 
ing  said  bitulithic  pavement,  for  any  and  all  work  so 
contracted  for,  giving  and  granting  to  said  city  the 
right  to  permit  any  contractor  to  whom  such  a  contract 
shall  be  awarded,  and  who  shall  enter  into  such  con- 
tract with  said  city,  to  use  the  same  upon  such  terms  as 
may  be  prescribed  by  said  city.  And  said  Warren 
Brothers'  Company  further  agrees  to  furnish  and  de- 
liver to  said  contractor,  as  desired,  f.  o.  b.  cars,  Indian- 
apolis, Indiana,  the  requisite  amounts  of  each  grade  of 
Warren's  Puritan  brand  bituminous  cement,  and  also 
the  requisite  amount  and  grade  of  Warren's  quick-dry- 
ing flush  coat  composition  to  do  said  work  according  to 
said  specifications. 

Said  city,  on  its  part,  shall  cause  any  contractor  to 
whom  a  contract  is  so  let  for  paving  any  street  or 
streets,  alley  or  alleys,  or  other  public  places,  with  said 
Warren's,  bitulithic  pavement,  to  pay  said  Warren 
Brothers'  Companj''  for  the  use  of  the  patents  so  trans- 
ferred and  the  material  so  delivered,  a  sum  equal  to 
ninety  cents  per  square  yard  for  each  and  every  square 
yard  of  said  bitulithic  pavement  so  laid. 

Said  Warren  Brothers'  Company  further  agrees,  if  it 
is  desired,  to  furnish,  without  extra  cost,  an  expert  who 
will  advise  in  the  laying  of  said  pavement." 

In  Monaghan  v.  City  of  Indianapolis  (1906),  37  Ind.  App. 
280,  the  averment  of  the  complaint  was  that  the  city  was 

proposing  to  improve  a  street  named  by  laying  there- 
1.    on   Warren's   patent   bitulithic   pavement,  and   the 

holding  was  that  a  contract  for  a  patented  pave- 
ment, where  the  patentee  retains  the  exclusive  right  to  use 
and  sell  the  right  to  use  such  pavement  to  others,  cannot 
be  entered  into  by  the  city  for  the  reason  that  competitive 
bidding  within  the  terms  and  spirit  of  the  statute  is  thereby 
prevented.  It  was  suggested  that  the  patentee  might,  by 
placing  the  right  to  use  his  invention  upon  the  njark'et, 
give  to  it  a  general  market  price  so  as  to  obviate  the  objec- 
tion. This  decision  is  expressly  conceded  by  appellant's 
learned  counsel  to  have  been  a  correct  one,  and  it  has  re- 
cently been  approved  by  the  supreme  court  of  Illinois. 
Siegel  v.  City  of  Chicago  (1906),  223  111.  428,  79  N.  B.  280. 
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It  is  averred  in  the  complaint  in  the  ease  at  bar  that  the 
specifications  aforesaid  call  for  the  improvement  of  said 
street  by  laying  thereon  a  certain  pavement  known  as  War- 
ren's  patent  bitulithic  pavement,  and  that  Warren  Brothers' 
Company,  a  corporation,  owns  letters  patent  covering  the 
process  of  constructing  such  pavement,  and  has  by  virtue 
thereof  a  complete  monopoly  thereof.  Ilad  the  letters  pat- 
ent referred  to  beeii  introduced  in  evidence  they  might  have 
enabled  the  court  more  readily  to  apprehend  what  was  in 
fact  involved  in  the  litigation.  If  such  letters  were  so  in- 
troduced, no  reference  has  been  made  to  that  part  of  the 
record  where  they  appear,  and  it  has  not  otherwise  been 
discovered. 

''The  ordinance  under  which  the  improvement  is  sought 
to  be  made  recites  that  the  patents  under  which  the  bitu- 
lithic wearing  surface  is  made  are  owned  by  the  Warren 
Brothers'  Company.  The  presumption  therefore  obtains, 
and  the  record  otherwise  indicates,  that  such  company  alone 
has  the  right  to  prepare  and  use,  or  sell  to  others  to  be 
used,  this  particular  wearing  surface,  or  to  grant  to  others 
the  right  to  use  the  process  under  which  it  is  prepared 
and  laid."    Siegel  v.  City  of  Chicago,  supra. 

Looking  to  the  specifications  and  contract  for  evidence 
upon  which  to  determine  the  existence  of  any  patent,  it  is 
also  necessary  to  look  to  the  same  sources  in  order  to  learn 
what  the  patent  is ;  and  upon  this  subject  there  is  no  room 
for  diverse  inference  in  view  of  all  the  evidence  introduced 
bearing  upon  the  subject.  The  contract  above  set  out  re- 
cites that  the  Warren  Brothers*  Company  is  the  owner  of 
letters  patent  covering  the  method  and  process  for  the  build- 
ing and  construction  of  bitulithic  pavement,  and  that  it 
also  manufactures  certain  bituminous  cement  for  the  laying 
of  such  pavement.  That  the  patent  claimed  does  not  em- 
brace the  manufacture  of  such  cements,  otherwise  clearly 
appears. 

Subdivision  three  of  said  specifications  calls  for  a  wear- 
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ing  surface  composed  of  carefully-selected,  sound,  hard, 
crushed  stone  mixed  with  bitumen  and  laid  as  hereinafter 
specified.  It  is  then  specified  that  the  stone  shall  be  heated 
to  a  temperature  of  about  250  degrees  in  a  rotary,  mechani- 
cal dryer,  and  after  heating  be  elevated  and  passed  through 
a  rotary  screen  having  six  or  more  sections.  The  several 
sizes  thus  separated  shall  paiSs  into  a  bin  containing  six 
compartments.  From  this  bin  the  stone  shall  be  drawn  into 
a  weigh  box,  and  weighed  in  proportions  which  have  been 
previously  determined  by  laboratory  tests  to  give  the  best 
results.  From  the  weigh  box  each  batch  of  mineral  aggre- 
gate (crushed  stone)  composed  of  different  sizes  shall  pass 
into  a  mixer  in  which  shall  be  added  a  sufficient  quantity 
of  Warren's  Puritan  brand  No.  21,  bituminous  waterproof 
cement  thoroughly  to  coat  all  particles  of  stone  and  to  fill 
all  voids  in  the  mixture,  it  having  been  first  heated.  It 
shall  then  be  hauled  to  the  street  (character  of  vehicle  not 
specified) ,  spread  on  the  foundation,  and  rolled  to  a  thickness 
of  two  inches.  This  combination  of  construction  by  the 
use  of  mechanical  dryer,  rotary  screen,  bin  with  six  com- 
partments, and  weigh  box  resting  upon  a  scale  having 
seven  beams,  must  be  taken  as  expressing,  in  a  general  way, 
the  extent  of  the  monopoly  granted  by  said  letters  patent. 

The  word  bitulithic  is  a  coined,  registered  trade-mark. 

It  is  used  to  designate  a  bituminous,  macadam  pavement 

made   according   to   the   Warren    Brothers'   process 

2.  herein  described.     It  thus  appears  that  no  question 
of  the  right  to  make  the  patented  pavement  is  pre- 
sented, but  merely  a  question  as  to  the  right  of  the  city  to 
require    that    an    unpatented    pavement,  designated  by  a 

coined  term,  shall  be  made  by  the  use  of  a  patented 

3.  process.    Appellee's  position  is  that  the  right  to  use 
such  process  has  been  released  to  every  one  wishing 

to  bid  upon  the  proposed  improvement  by  the  contract  be- 
tween the  city  and  the  owners  of  said  patent.  One 
step  in  this  process  is  the  use  of  the  brand   of  cement 


304  APPELLATE  COURT  OF  INDIANA, 

Seibert  r.  City  of  Indianapolis— 40  Ind.  App.  296. 

named,  but  the  purchase  of  such  cement  from  the  Warren 
Brothers'  Company  is  no  more  a  part  of  the  process  than 
the  purchase  of  the  scale  of  seven  beams  from  said  firm  is 
a  part  of  the  process.  Both  must  be  used ;  but  from  whom 
they  are  purchased  is  immaterial  as  far  as  the  patent  is 
concerned.  The  contract  by  which  the  right  to  use  said 
process  is  given  includes  in  its  terms  the  purchase  of  said 
cement  from  the  firm  named.  The  price  to  be  paid  therefor 
is  not  determined  by  competition,  nor  is  it  fixed  by  the 
market  price  of  a  commodity  which  can  be  bought  in  any 
open  market,  but  it  is  arbitrarily  fixed  by  the  firm  named. 
No  question  of  royalty  enters  into  the  matter,  the  cement 
not  being  covered  by  any  patent.  How  much  of  the  ninety 
cents  per  square  yard  which  is  to  be  paid  to  said  firm  is  ex- 
acted because  of  the  use  of  said  process,  how  much  because 
of  the  cement  furnished,  and  how  much  for  the  services  of 
the  expert,  cannot  be  determined.  The  Warren's  Puritan 
brand  may  be  used  in  the  construction  of  a  pavement  ex- 
actly as  any  other  bituminous  cement  may  be  used,  upon 
condition  that  it  grades  up  to  the  standard  fixed  by  the 
city.  If  it  is  the  best  brand  of  bituminous  cement  its  use 
will  naturally  be  proportionate  to  its  excellence.  The  char- 
acter of  the  pavement  will  depend  upon  the  quality,  not 
the  name  of  the  material  put  into  it.  The  manufacturers  of 
the  cement  have  the  right  to  put  it  upon  the  market  and 
give  it  a  market  price  which  will,  to  some  extent,  depend 
upon  the  market  price  of  other  similar  cements.  Specifying 
a  particular  brand  destroys  competition.  Section  3519 
Bums  1905,  Acts  1905,  pp.  219,  281,  §95,  is  as  follows: 
**  Whenever  such  board  shall  order  any  work  to  be  done 
which,  either  by  order  of  the  board  or  according  to  law,  is 
to  be  performed  by  contract,  such  board  shall  prepare  and 
place  on  file  in  the  office  of  such  department  complete  draw- 
ings and  specifications  for  such  work.  Thereupon  such 
board  shall  cause  to  be  published  for  two  weeks,  once  each 
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week,  in  a  newspaper  of  general  circulation  published  in 
such  city,  a  notice  informing  the  public  and  contractors  of 
the  general  nature  of  the  work  and  of  the  fact  that  the 
drawings  and  specifications  are  on  file  in  such  office  and 
calling  for  sealed  proposals  for  such  work,  by  a  day  not 
earlier  than  ten  days  after  the  first  of  such  publications. 
Such  board  shall  require  each  bidder  to  file  with  such  board 
an  affidavit  that  such  bidder  has  not  directly  or  indirectly 
entered  into  any  combination,  collusion,  undertaking  or 
agreement  with  any  other  bidder  to  maintain  the  price 
of  any  work  or  contract  or  to  prevent  any  other  bidder  from 
bidding  or  to  induce  any  bidder  to  refrain  from  bid- 
ding on  any  contract  or  work,  and  that  such  bid  is  made 
without  regard  or  reference  to  any  other  bid,  and  without 
any  agreement,  understanding  or  combination,  either  direct- 
ly or  indirectly,  with  any  other  person  with  reference  to 
such  bidding  in  any  way  or  manner  whatever.  And  if 
after  any  contract  has  been  let  by  such  board  it  shall  be 
made  to  appear  that  the  successful  bidder  has  been  guilty  of 
any  collusion,  combination,  understanding  or  agreement, 
as  defined  in  such  affidavit,  such  bidder  shall  forfeit  such 
contract  and  such  work  shall  be  relet  by  such  board.  The 
board  may,  in  its  discretion,  fix  a  later  day  for  receiving 
such  proposals,  provided  such  date  shall  be  mentioned  in 
each  of  said  notices.  Such  board  shall,  if  a  satisfactory 
bid  be  received,  let  such  contract  to  the  lowest  and  best 
bidder.  The  board  may  by  order  impose  further  condi- 
tions upon  bidders  with  regard  to  bond  and  surety,  guaran- 
teeing the  good  faith  and  responsibility  of  such  bidders,  or 
insuring  the  faithful  completion  of  such  work  according 
to  contract,  or  for  keeping  the  same  in  repair  for  any  length 
of  time,  or  for  any  other  purpose." 

If  all  prospective  bidders  were,  in  advance,  to  agree  in 
writing  that  the  cement  to  be  used  in  constructing  the  pro- 
posed improvement  should  be  included  in  their  respective 

Vol.  40—20 
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estimates  at  a  fixed  price,  ninety  cents  per  square  yard  per- 
haps, would  any  one  doubt  that  the  subsequent  execution  of 
the  affidavits  by  them,  in  accordance  with  the  requirements 
of  §3519,  supra,  would  amount  to  perjury!  It  may  be  said 
that  in  the  case  at  bar  the  contract  by  which  the  price 
of  such  material  is  fixed  in  advance  is  not  a  secret  one, 
but  that  the  city  is  a  party  to  it  acting  in  the  capacity 
of  a  go-between.  The  answer  is  that  it  is  not  secrecy,  but 
combination  and  collusion  which  the  statute  is  designed  to 
prevent;  that  an  unlawful  act  does  not  become  lawful  be- 
cause it  is  boldly  done ;  that  the  statute  is  not  for  the 

4.  protection  of  the  city  council  or  of  the  board  of 
works,  but  for  the  protection  of  the  lot  owners  upon 

whom  the  burden  of  the  improvement  falls,  and  that  in 
no  event  does  the  city  council  or  board  of  public  works 
have  power  to  waive  the  statute,  their  sole  duty  being  to 
obey  it.  It  follows  that  the  proposed  contract  is  not  one 
which  may  be  lawfully  made. 

The  public  policy  of  the  State,   expressed  with  great 

clearness  by  the  legislature,  is  to  insure  competition.    The 

act  from  which  the  quotation  is  made  is  mandatory 

5.  and  searching  to  that  end.  The  courts  have  no  op- 
tion. Statutes  must  be  construed  to  accord  with  leg- 
islative intent  arid  public  policy.  The  result  in  the  case  at 
bar  is  to  the  advantage  of  the  price-paying  public  both  by 
reducing  cost  and  emphasizing  the  necessity  of  open- meth- 
ods in  municipal  transactions. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  appellant's  motion  for  a  new  trial, 
to  grant  leave  to  the  parties  to  reform  issues,  if  they  desire 
to  do  so,  and  for  further  consistent  proceedings. 
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FOLZ   V.   EVANSVILLE   ElECTRIC   RaILWAY. 

[No.  5,942.    Filed  April  2,  1907.    Rehearing  denied  April  26,  1907. 
Transfer  denied  June  28,  1907.] 

1.  Triai^ — Instructions, — Peremptory. — Immsion  of  Province  of 
Jury. — Street  Railroads. — ^A  peremptory  Instruction  for  defendant 
street  railroad  company  invades  the  province  of  the  Jury,  where 
there  was  evidence  from  which  the  Jury  might  have  inferred  that 
defendant's  motorman  saw  piaintifTs  team  rearing  and  plunging, 
the  complaint  alleging  that  plaintiffs  injuries  were  caused  by  the 
motorman*s  negligence  in  falling  to  stop  his  car  upon  seeing  the 
actions  of  such  team.    p.  308. 

2.  PLEADiifG. — Complaint. — Recitals.  —  Proximate  Cause.  —  Street 
Railroads. — A  complaint  against  a  street  railroad  company  for 
negligence  in  running  a  car  near  piaintifTs  team,  when  the 
motorman  saw  plaintiffs  danger,  is  bad,  where  its  allegations  are 
recitals  only,  and  where  it  fails  to  show  that  such  motorman's 
conduct  was  the  proximate  cause  of  plaintiffs  injury,    p.  309. 

3.  AfpeaIm — AppellanVs  Insufficient  Complaint. — Error  against  Ap- 
pellant  in  Instructions. — Reversal. — Mandate. — ^Where  appellant's 
complaint  is  bad,  but  it  appears  that  there  may  be  a  cause  of 
action,  and  the  court  errs,  against  appellant,  in  its  instructions, 
the  Judgment  will  be  reversed  with  a  direction  to  permit  an 
amendment  to  be  made  to  the  complaint,    p.  310. 

Prom  Posey  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  Catherine  Poiz  against  the  Evansville  Electric 
Railway.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Walter  8.  Jackson  and  Ireland  &  Reister,  for  appellant. 
C.  A.  DeBruler,  J,  D.  WeUman,  G,  R.  DeBruler  and  0.  V. 
Menzies,  for  appellee. 

COMSTOCK,  J. — ^Action  to  recover  damages  for  personal 
injuries  to  appellant,  occasioned  by  the  alleged  negligence 
of  appellee.  Appellant  was  thrown  from  a  wagon  in  which 
she  was  riding  behind  a  pair  of  mules  driven  by  her  son. 
The  mules  became  frightened  and,  in  making  a  sudden 
lunge  or  turn,  threw  the  appellant  from  the  wagon,  and 
it  is  alleged  that  the  fright  of  the  mules  was  occasioned  by 
the  approach  of  a  street-car  operated  by  the  appellee. 
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The  cause  was  put  at  issue  by  the  filing  of  a  general  de- 
nial to  plaintiff's  complaint.  The  court  instructed  the 
jury  as  follows:    **The  complaint  in  this  case  con- 

L  tains  the  material  averment  that  after  the  plaintiff's 
team  of  mules  became  frightened  and  she  became  im- 
periled the  defendant's  servant  and  employe  in  operating 
the  car  and  at  a  distance  of  some  two  hundred  feet  con- 
tinued to  run  said  car  without  decreasing  the  speed  thereof, 
and,  seeing  the  perilous  position  of  the  plaintiff,  continued 
to  run  said  car  until  the  plaintiff  was  thrown  from  her 
wagon  and  received  the  injuries  complained  of.  This 
charge  in  the  complaint — ^that  the  motorman  in  charge  of 
said  car  saw  the  frightened  condition  of  the  team  and  the 
peril  in  which  the  plaintiff  was  placed  and  continued  to 
run  the  car  towards  the  plaintiff — ^is  a  vital  and  material 
part  of  the  complaint.  There  is  no  evidence  in  this  case 
fairly  tending  to  support  the  charge  that  the  motorman 
or  any  one  in  charge  of  the  car  saw  the  peril  in  which  the 
plaintiff  was  placed  on  account  of  the  fright  of  her  team, 
and  seeing  her  peril  continued  to  let  the  car  run  forward, 
thereby  causing  her  injury.  This  being  the  condition  of 
the  record,  the  case,  as  stated  in  the  complaint,  is  not  made 
out,  and  it  is  the  duty  of  the  jury  to  find  for  the  def end- 
ant.'* 

The  jury  returned  a  verdict  in  accordance  with  said  in- 
struction, and  judgment  was  rendered  thereon  in  favor  of 
appellee.  The  appellant  questions  the  action  of  the  court 
in  giving  this  instruction. 

Appellant  and  her  son,  Joseph  Polz,  testified  that  when 
the  mules  first  became  frightened  they  were  fifty  or  sixty 
steps  from  the  car;  that  when  they  were  twenty-five  or 
thirty  steps  from  the  car  Joseph  called  out  three  or  four 
times  to  the  motorman  to  stop  the  car;  that  he  could  see 
the  motorman  all  the  time  after  calling  to  him  to  stop. 

H.  P.  Bleakbum  testified  that  he  was  on  the  back  plat- 
form of  appellant's  car  at  the  time  of  the  accident  and 
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heard  three  or  four  outcries;  that  the  car  ran  about  forty 
or  fifty  yards  before  it  stopped  after  he  heard  the  first  out- 
cry; that  the  motorman  was  on  the  front  end  of  the  car, 
which  was  open. 

We  ciannot  say,  as  a  matter  of  law,  that  the  jury  might 
not  have  inferred  that  the  motorman  heard  the  outcry  of 
Folz  and  saw  the  position  in  which  he  and  appellant  were 
placed.  What  evidence  proves  or  tends  to  prove  after  it  has 
gone  to  the  jury,  is  a  question  solely  for  the  jury,  and  it  is 
error  for  the  court  to  interfere  with  the  decision  or  the 
weight  of  evidence  by  instructions.  Newport  v.  State 
(1895),  140  Ind.  299,  303,  and  cases  cited.  We  think  the 
court  erred  in  giving  this  instruction. 

Appellee  has  assigned  as  cross-error  that  the  court  erred 
in  overruling  appellee's  demurrer  to  the  amended  com- 
plaint.   The  amended  complaint  is  as  follows:  **That 

2.  on  said  day  this  plaintiff,  in  company  with  her  son, 
a  man  twenty-four  years  of  age,  driving  a  team  of 
mules,  hitched  to  and  drawing  an  ordinary  spring  wagon, 
was  traveling  upon  the  Mt.  Vernon  road,  a  public  highway 
and  thoroughfare  going  in  a  northwesterly  direction,  at 
and  near  the  point  on  said  road  where  Law  avenue  crosses 
and  intersects  the  same ;  that,  while  so  driving  at  said  time 
and  place,  the  defendant  was  running  a  street-car,  propelled 
by  electricity  in  charge  of  the  motorman,  in  a  southeasterly 
direction,  approaching  said  point  on  said  Mt.  Vernon  road ; 
that  while  so  running  said  car  the  plaintiff's  mules  became 
frightened  at  the  approach  and  noise  of  defendant's  car  as 
before  alleged;  that  said  mules  became  more  and  more 
frightened  and  unmanageable  as  said  car  approached,  and 
this  plaintiff  and  her  son,  realizing  the  danger,  signalled 
and  called  to  the  motorman  then  in  charge  of  said  approach- 
ing car,  calling  said  motorman 's  attention  to  their  perilous 
condition,  when  said  approaching  car  was  still  a  distance 
of  about  two  hundred  feet  from  the  point  on  said  road 
where  this  plaintiff  and  her  team  were,  as  before  alleged; 
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but,  said  motorman,  without  decreasing  the  speed  at  which 
said  car  was  then  running,  or  without  stopping  said  car, 
and  seeing  the  perilous  condition  of  and  the  circumstances 
surrounding  said  plaintiff,  when  said  car  was  still  a  dis- 
tance of  two  hundred  feet  from  said  point  as  above  alleged, 
disregarded  plaintiff's  signalling,  warning,  and  calling,  and 
carelessly  and  negligently  approached  nearer  and  nearer 
with  said  car,  and  the  mules  became  more  and  more  fright- 
ened and  unmanageable  as  said  car  approached;  that  said 
mules  turned  and  lunged  from  side  to  side ;  that  because  of 
the  carelessness  and  negligence  of  said  motorman  in  charge 
of  said  car  approaching  nearer  and  nearer  to  said  frightened 
and  unmanageable  team,  said  lunging  and  turning  from 
side  to  side  threw  the  plaintiff  out  and  injured  her." 

It  is  pointed  out  that  the  complaint  does  not  show,  ex- 
cept by  way  of  recital,  that  the  motorman  saw  or  heard  the 
signals  intended  for  him.  It  does  not  aver  that  if  the  car 
had  been  checked  the  mules  would  not  have  become  un- 
manageable, nor  that  the  car  was  being  operated  in  an 
unusual  manner,  or  making  an  unusual  or  unnecessary 
noise,  nor  that  the  mules  showed  any  disposition  to  go  upon 
the  appellee's  track,  nor  that  the  failure  to  stop  or  check 
the  speed  of  the  car  was  the  proximate  cause  of  appellant's 
injury,  nor  does  it  allege  facts  from  which  it  can  be  inferred 
that  the  accident  would  not  have  occurred  if  the  car  had 
been  checked  after  the  signal  to  stop  was  given.  The  com- 
plaint wanting  these  various  averments,  the  demurrer 
should  have  been  sustained.  Baltimore,  etc.,  B.  Co.  v. 
Young  (1896),  146  Ind.  374;  Booth,  Street  Railway  Law, 
§298;  Doster  v.  Charlotte  St,  B.  Co,  (1895),  117  N.  C.  651, 
23  S.  E.  449,  34  L.  R.  A.  481 ;  Terre  Haute  Electric  B.  Co. 
V.  Yard  (1899),  21  Ind.  App.  486,  69  Am.  St.  376. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lee's demurrer  to  the  complaint.     As  pertinent  to 

3.  mandate,  see,  also.  Town  of  Oreendale  v.  Suit  (1904), 
163  Ind.  282. 
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Indianapolis  Traction  &  Terminal  Company  v. 
Holtzclaw- 

[No.  0,001.    Filed  October  8,  1907.] 

1.  Judgment. — Joint  Tort-feasors. — Action. — Torts. — ^A  plaintiff 
who  sues  tort-feasors  Jointly  is  entitled  to  but  one  Judgment ;  and 
tbe  taking  of  Judgment  against  one  of  such  defendants  is  final  as 
to  all  parties,    p.  312. 

2.  Action. — Torts. — Joint  Tort-feasors. — Judgment. — A  separate 
action  can  be  prosecuted  to  judgment  against  each  joint  tort- 
feasor; but  a  Joint  action  can  sustain  but  one  Judgment,  whether 
it  lie  against  one  or  all  of  the  defendants,     p.  312. 

3.  Appeal.  —  Vacation.  —  Coparties.  —  Joint  Tort-feasors. — Where 
Judgment  is  taken  against  one  of  several  Joint  tort-feasors,  but  no 
Judgment  is  taken,  as  to  the  others,  it  is  not  necessary  in  a  vaca- 
tion appeal,  taken  by  the  one  against  whom  Judgment  was  ren- 
dered, to  serve  notice  on  such  other  defendants,    p.  314. 

Prom  Superior  Court  of  Marion  County  (66,555) ;  James 
M.  Leathers,  Judge. 

Action  by  Newton  Holtzclaw  against  the  Indianapolis 
Traction  &  Terminal  Company  and  another.  Prom  a  judg- 
ment for  plaintiff  for  $5,000  against  said  company,  it  ap- 
peals. On  motion  to  dismiss  appeal.  Motion  overruled. 
(For  decision  on  merits,  see  41  Ind.  App.  — — .) 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
Cassius  C.  Hadley,  for  appellee. 

Rabb,  J. — Appellee  sued  the  appellant  and  the  Central 
Union  Telephone  Company  to  recover  damages  for  injuries 
alleged  to  have  been  received  by  appellee  through  the  neg- 
ligence of  appellant  and  said  telephone  company.  The 
case  was  put  at  issue,  submitted  to  a  jury  for  trial,  which 
returned  a  verdict  in  favor  of  the  appellee  against  appel- 
lant, and  in  favor  of  the  telephone  company  against  the  ap- 
pellee. Motion  for  a  new  trial  was  filed  by  the  appellant, 
and  pending  the  motion  the  cause  was  continued,  and  at  the 
next  term  the  appellant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  against  it  on  the  verdict  of 
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the  jury.  Appellant  prayed  an  appeal,  which  was  panted 
but  not  perfected  in  term  time,  the  transcript  duly  filed  in 
this  court,  and  errors  properly  assigned.  No  motion  for  a 
new  trial  was  made  by  the  appellee  against  the  telephone 
company.  No  judgment  was  rendered  in  its  favor  on  the 
verdict  of  the  jury,  and  no  further  steps  taken  either  by 
the  telephone  company  or  the  appellee,  so  far  as  the  tran- 
script of  the  record  discloses. 

The  appellee  moves  to  dismiss  this  appeal,  for  the  reason 

that  the  judgment  appealed  from  is  not  a  final  judgment 

in  the  case  from  which  an  appeal  may  be  taken,  in 

L  that  the  case  remains  undisposed  of  as  to  the  tele- 
phone company,  and  for  the  further  reason  that  the 
telephone  company  is  not  made  a  party  to  the  appeal.  Ap- 
pellee's action  was  for  a  single  injury.  It  sounded  in  tort, 
and  in  actions  of  this  character  the  appellee  may  sue 

2.  the  tort-feasors  separately,  and  may  have  separate 
judgments,  or  he  may  sue  them  jointly,  at  his 
election.  When  he  elects  to  sue  tort-feasors  jointly,  he  is 
limited  to  one  recovery.  He  cannot  have  separate  judg- 
ments in  such  case  against  the  several  tort-feasors.  Ever- 
road  V.  Oabbert  (1882),  83  Ind.  489,  and  cases  cited;  Ash- 
craft  V.  Knoblock  (1896),  146  Ind.  169,  and  cases  cited. 

In  this  case  the  appellee  chose  to  join  the  appellant  and 
the  telephone  company  as  defendants  to  his  action.  He 
could  have  but  one  recovery  in  the  ease.  He  has  taken 
judgment  against  the  appellant.  His  election  so  to  do  was 
a  waiver  of  all  further  right  of  action  against  the  telephone 
company.  The  judgment  was  a  final  termination  of  the 
case.  The  appellee  could  no  more  prosecute  his  action 
against  the  telephone  company  while  the  judgment  against 
the  appellant  stands,  than  could  the  appellant  ignore  the 
judgment  and  still  urge  defenses  against  the  action;  and 
the  same  result  would  follow  had  the  verdict  of  the  jury 
been  against  the  telephone  company,  instead  of  in  its  favor. 
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The  one  judgment  finally  disposed  of  all  the  matter  in  con- 
troversy. 

In  the  case  of  Everroad  v.  Oabhert,  supra,  the  action  was 
in  trespass  against  several  defendants.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff  against  all  the  defendants, 
but  assessed  separate  damages  against  the  several  defend- 
ants. The  defendants  moved  for  a  venire  de  novo  be- 
cause of  the  defectiveness  of  the  verdict.  Their  mo- 
tion was  overruled,  and  final  judgment  rendered  on 
the  verdict  against  the  defendants  severally  for  the  sums 
found  to  be  due  from  each  of  them  by  the  verdict.  The 
court  say,  in  passing  upon  the  case:  **The  verdict  in  the 
case  in  hearing  is  clearly  irregular.  The  appellee  might 
have  cured  the  irregularity  by  electing  to  take  judgment 
against  two  of  the  defendants  for  either  sum,  and  entering 
a  noUe  as  to  the  others."  The  court  in  that  case  quotes  with 
approval  from  1  Cooley,  Torts  (Lewis's  ed.),  •IST: 
''When  the  suit  is  against  several  joint  wrongdoers,  the 
judgment  must  be  for  a  single  sum  against  all  the  parties 
found  responsible."  Also,  from  2  Hilliard,  Torts  (4th  ed.), 
267:  ^*The  principle  of  severance,  however,  is  held  not  to 
apply  to  the  award  of  damages,  although  all  the  defend- 
ants  may  not  be  equally  culpable."  The  court  further 
says:  **The  motion  of  the  appellants  Cook  and  Everroad 
for  a  venire  de  novo  must  be  held  to  have  put  the  appellee 
to  his  election.  He  did  not  elect,  but  took  judgments  for 
the  several  sums  found.  Upon  the  refusal  or  neglect  of  the 
appellee  to  elect  to  take  judgment  for  one  of  the  sums  found 
by  the  jury,  the  motion  for  a  venire  de  novo  should  have 
prevailed." 

In  the  case  of  Ashcraft  v.  Knoblock,  supra,  Ashcraft,  the 
appellant,  had  sued  Knoblock,  Weaver  and  Hogan  jointly 
for  trespass.  Damages  had  been  awarded  and  judgment 
rendered  in  the  case  for  one  sum  against  Knoblock,  aiid 
for  another  sum  against  Weaver  and  Hogan,  upon  the  find- 
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ing  that  said  three  defendants  were  guilty  of  a  joint  tres- 
pass. Weaver  and  Hogan  paid  the  judgment  rendered 
against  them.  Knoblock  brought  suit  to  enjoin  the  collec- 
tion of  the  judgment  against  him.  The  court  sustained  the 
action,  holding  that  the  payment  by  Hogan  and  Weaver  of 
the  judgment  against  them  satisfied  the  entire  judgment; 
that  by  accepting  payment  by  Weaver  and  Hogan  appel- 
lant elected  to  waive  the  liability  of  Knoblock,  quoting  with 
approval  the  case  of  Everroad  v.  Oahbert,  supra. 

In  the  case  of  Alexander  v.  Oill  (1892),  130  Ind.  485,  the 
appellee  brought  an  action  of  trespass  against  a  number  of 
defendants,  among  others  Frederick  Rowe.  There  was  a 
trial  and  a  judgment  in  favor  of  Gill  against  all  of  the 
parties  defendant  except  Rowe.  The  defendants  against 
whom  judgment  was  rendered  appealed  to  the  Supreme 
Court,  and,  on  motion  to  dismiss,  it  was  contended  that  the 
cause  should  be  dismissed  on  account  of  the  fact  that  Bowe 
did  not  join  in  the  appeal,  and  had  no  notice  of  the  appeal 
served  on  him.  The  court  overruled  the  motion,  holding 
that  Rowe  was  not  a  necessary  party,  that  there  was  no 
judgment  rendered  against  him,  and  that  he  had  no  inter- 
est in  the  appeal. 

There  is  no  merit  in  the  insistence  of  appellee  that  the 
cause  should  be  dismissed  for  the  failure  to  join  the  tele- 
phone company  as  a  party  to  the  appeal,  either  as  ap- 

3.    pellant  or  appellee.    The  telephone  company  was  not 

a  party  to  the  judgment — not  affected  by  it  in  any 

way.    It  was  entitled  to  judgment  in  its  favor  against  the 

appellee,  and  could  have  such  judgment  at  any  time  on 

proper  motion. 

In  Elliott,  App.  Proc,  §141,  it  is  said:  "Where  two  per- 
sons are  sued  as  wrongdoers  in  a  case  where  the  wrong  is 
several,  and  judgment  goes  against  one  of  them  and  in  favor 
of  the  other,  there  is  ordinarily  no  conceivable  reason  why 
the  unsuccessful  defendant  should  give  notice  to  the  for- 
tunate one,  since  it  is  clear  the  latter  can  in  nowise  be  af- 
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fected  by  the  appeal."  Koons  v.  Mellett  (1890),  121  Ind. 
585;  Wilson  v.  Stewart  (1878),  63  Ind.  294;  Logan  v.  Lo- 
gan (1881),  77  Ind.  558;  Easter  v.  Severin  (1881),  78  Ind. 
540;  Hogan  v.  Robmson  (1884),  94  Ind.  138;  Kline  v. 
Hagey  (1907),  169  Ind.  — ;  Alexander  v.  Oill,  supra;  An- 
derson  Glass  Co.  v.  Brakeman  (1898),  20  Ind.  App.  226. 

Appellee's  motion  to  dismiss  the  appeal  overruled.    Had- 
ley,  J.,  not  participating. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Hickman. 

INo.  6,071.    Filed  October  8,  1907.] 

1.  Trial. — Interrogatories. — Contributory  Negligence. — Pedestrian 
Crossing  Railroad  Tracks. — ^Answers  to  Interrogatories  to  the 
Jury  showing  that  a  pedestrian  whose  view  of  a  railroad  track 
was  entirely  cut  off  by  cars  and  houses  until  he  was  within  five 
or  six  feet  of  the  main  track  do  not  establish  contributory  neg- 
ligence as  a  matter  of  law  on  the  ground  that  plaintiff  did  not 
stop  at  such  point  and  look  for  an  approaching  train,    p.  317. 

2.  Railboaus. — Injuries  at  Crossing. — Infants. — Care. — A  railroad 
company  which  has  set  its  cars  on  the  side-track  in  such  manner 
that  they,  together  with  buildings,  cut  off  a  ten  year  old  boy's 
view  of  an  approaching,  past-due  train,  Is  liable  for  killing  such 
boy,  though  he  might  have  seen  the  train  if  he  had  looked  when 
within  a  few  feet  of  the  track,  it  being  further  shown  that  the 
company's  signal  bell  did  not  ring  as  usual  at  the  approach  of 
such  train,    p.  318. 

3.  Infants. — Contributory  Negligence. — Question  for  Jury. — Rail- 
roads.— ^The  question  whether  a  ten  year  old  boy,  who  was  run- 
ning to  overtake  his  three  companions  and  whose  view  of  the 
railroad  track  was  cut  off  by  cars  and  houses,  and  who  was 
killed  while  crossing  in  front  of  an  approaching,  past-due  train 
whose  approach  was  not  heralded  by  the  customary  signal  bell, 
was  guilty  of  contributory  negligence  in  failing  to  stop  when 
within  five  or  six  feet  of  such  track  and  look  for  a  train,  is  for 
the  jury.    p.  318. 

Prom  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  James  Hickman  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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Gardiner,  Tharp  &  Gardiner,  R,  N.  Palmer  and  E.  Bar- 
ton, for  appellant. 

Brooks  &  Brooks,  F.  A.  Seal  and  McCormick  &  Oitkison, 
for  appellee. 

EoBY,  J. — ^Action  by  appellee  for  the  recovery  of  dam- 
ages averred  to  have  been  caused  by  the  death,  through  ap- 
pellant's  negligence,  of  appeUee'^s  son,  who  was  not  quite 
ten  years  of  age.  The  complaint  was  in  one  paragraph.  Its 
substance  is  that  on  March  10,  1905,  appellant's  railroad, 
consisting  of  a  main  track  and  side-track,  crossed  Depot 
street  in  the  city  of  Loogootee;  that  the  distance  between 
said  tracks  was  five  feet,  and  that  appellant  negligently 
maintained  certain  buildings  upon  its  right  of  way  adjacent 
to  said  side-track,  and  negligently  placed  cars  upon  said 
side-track  and  in  said  street,  thereby  obscuring  approaching 
trains  from  persons'  going  toward  said  tracks  from  the 
south ;  that  it  had  for  a  long  time  maintained  at  said  cross- 
ing an  automatic  alarm  bell,  operated  by  electricity,  for  the 
purpose  of  warning  travelers  of  the  approach  of  trains 
when  the  same  were  300  feet  distant ;  that  the  appellee  and 
decedent  relied  upon  said  alarm,  and  that  appellant  negli- 
gently suffered  the  same  to  be  out  of  order  so  that  it  failed 
to  sound  any  alarm,  of  which  condition  appellant  knew 
and  decedent  did  not  know.  The  existence  of  an  ordinance 
limiting  the  speed  of  trains  to  ten  miles  an  hour  through 
said  city,  and  the  negligent  violation  thereof  on  the  occa- 
sion in  question,  are  also  set  up.  It  is  further  averred  that 
the  appellant  negligently  failed  to  sound  the  whistle  or  ring 
the  bell  upon  its  locomotive  engine  as  required  by  statute; 
that  said  train  was  due  at  said  crossing  at  12:36  o'clock 
p.  m. ;  that  at  12:56  o'clock  p.  m.  decedent  imdertook  to 
cross  said  tracks,  and  was  struck  by  said  train,  which  he 
did  not  and  could  not  see,  and  was  instantly  killed ;  that  his 
death  was  caused  by  the  negligence  specified. 

The  issue  formed  by  a  denial  was  submitted  to  a  jury, 
which  rendered  a  verdict  against  appellant  for  $2,000,  with 
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answers  to  interrogatories.  Appellant's  motions  for  judg- 
ment upon  the  answers  to  interrogatories  and  for  a  new  trial 
were  overruled,  and  judgment  was  rendered  upon  the  ver- 
dict. 

It  is  admitted  that  there  was  evidence  sustaining  the  ver- 
dict so  far  as  the  negligence  charged  against  appellant  is 
concerned,  and  no  interrogatory  relative  to  the  subject  was 
submitted. 

The  proposition  relied  upon  by  appellant  is  that  the  de- 
cedent was  contributorily  negligent.  Appellee  asserts  that 
the  proposition  requires  the  conduct  of  a  ten-year-old  boy 
to  be  measured  as  though  he  were  an  adult.  Appellant  in 
its  reply  disclaims  this  attitude,  and  asserts  that  the  facts 
show  the  child  to  have  exercised  no  care,  and  that  as  it  was 
not  non  sui  juris  some  care  was  required. 

The  answers  to  interrogatories  show  th^t  appellant's  rail- 
road runs  east  and  west,  and  Depot  street  runs  north  and 
south.    The  crossing  is  at  grade.    A  main  and  side- 

1.  track,  eight  feet  six  inches  apart,  crossed  the  street, 
which  is  forty-two  feet  wide.  At  the  time  of  the  ac- 
cident a  stock-car  on  the  side-track  occupied  eighteen  to 
twenty  feet  of  the  highway.  There  were  other  cars  on  the 
siding  east  of  the  stock-car.  There  were  buildings  of  vari- 
ous heights  south  of  the  side-track  and  east  of  the  street. 
The  cars  and  buildings  obstructed  the  boy's  view  of  the 
main  track  until  he  passed  over  the  side-track  and  to  the 
north  side  of  the  stock-car.  He  was  going  north  on  foot 
when  struck.  The  train  came  from  the  east.  He  could  have 
seen  it  had  he  stopped  and  looked  east  when  he  was  five  or 
six  feet  from  the  main  track.  From  that  point  he  could 
see  alon^  the  track  a  quarter  of  a  mile.  He  was  running, 
and  was  not  warned. 

The  standard  of  reasonable  care  applicable  to  an  adult  is 
not  the  standard  of  care  required  from  a  child  ten  years 
old.  If,  upon  the  foregoing  facts,  the  child  was  held,  as  a 
matter  of  law,  to  have  been  contributorily  negligent,  it 
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would  be  difficult  to  indicate  the  effect  of  the  distinction. 
There  is  nothing  tending  to  show  negligence  upon  his  part, 
except  that  he  failed  to  stop  and  look  when  between  the  two 
tracks,  and  no  higher  degree  of  care  than  this  could  be  ex- 
acted from  any  one.  This  isolated  fact  is  not  sufficient  to 
overthrow  the  general  verdict,  and  appellant's  motion  for 
judgment  was  correctly  disposed  of. 

The  evidence,  the  sufficiency  of  which  is  questioned  by 
the  motion  for  a  new  trial,  furnishes  a  convincing  illustra- 
tion of  the  wisdom  of  the  rule  which  holds  a  child 

2.  to  the  exercise  of  care  proportionate  to  its  capacity. 
Pour  boys  were  going  north.     The  first  three  safely 

crossed  the  track.  The  fourth  one  was  behind,  and  was  run- 
ning to  catch  up,  and  was  struck  by  an  engine  which,  owing 
to  the  obstruction  referred  to,  was  within  the  range  of  his 
vision  only  while  he  was  taking  a  few  steps,  and  which  he 
apparently  did  not  see.  It  does  not  appear  that  he  antici- 
pated the  approach  of  the  train  at  the  time.  There  is  evi- 
dence to  the  effect  that  he  had  reason  to  believe  that  no  train 
was  near.  The  electric  gong  when  in  working  order  began  to 
sound  when  a  train  was  300  feet  distant,  and  continued  un- 
til it  had  crossed  the  street.  It  was  silent.  The  train  should 
have  crossed  twenty  minutes  earlier.  The  boy's  companions 
crossed  safely.  He  was  running  to  overtake  them.  There 
was  nothing  in  his  conduct  out  of  keeping  with  the  conduct 
to  be  expected  from  boys  of  his  age. 

The  measure  of  the  duty  of  care  required  from  a  child 
has  frequently  been  stated,  and  whether  in  the  given  in- 
stance it  was  exercised  is  universally  held  to  be  a 

3.  question  for  the  jury.    Citizens  St,  R,  Co.  v.  Earner 
(1902),  29  Ind.  App.  426;  Indianapolis  St.  R.  Co.  v. 

Antrobus  (1904),  33  Ind.  App.  663;  Cleveland,  etc.,  R.  Co. 
V.  Miles  (1^04),  162  Ind.  646;  Keller  v.  GaskUl  (1894),  9 
Ind.  App.  670;  Cleveland,  etc.,  R.  Co.  v.  Klee  (1900),  154 
Ind.  430,  432. 
Judgment  affirmed. 
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Sellers  v.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

[No.  6,0J)5.    Filed  October  8,  1907.] 

Plbadino.  —  Complaint  —  Railroads.  —  Conductors.  —  Platforms.  — 
Alighting. — ^A  complaint  against  a  railroad  company  for  failing 
to  provide  a  platform  on  which  passengers  could  safely  alight 
and  for  the  conductor's  failure  to  assist  plaintiff  to  alight  as  he 
had  agreed  to  do,  and  which  fails  to  show  that  the  place  at  which 
such  passenger  attempted  to  alight  was  a  regular  stopping  place 
prescribed  by  the  company's  rules  and  schedules,  is  bad,  although 
such  conductor  agreed  when  such  passenger  entered  the  train  to 
permit  her  to  alight  at  such  place. 

From  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Mary  E.  Sellers  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Laurent  A.  Douglass,  for  appellant. 
A.  B.  Eberhard,  C.  E.  Cowgill  and  L.  J.  Hackney,  for  ap- 
peDee. 

CoMSTOCK,  C.  J. — ^Appellant,  plaintiff  herein,  asks  dam- 
ages for  personal  injury  received  by  \her  in  alighting  from 
one  of  appellee's  passenger-trains.  The  complaint  was  in 
two  paragraphs,  to  each  of  which  a  demurrer  for  want  of 
facts  was  sustained,  and  judgment  was  rendered  against 
appellant  for  costs.  The  only  question  presented  is  the  suf- 
ficiency of  the  complaint. 

Omitting  the  formal  parts  of  the  first  paragraph,  it  al- 
leges, in  substance,  that  plaintiff  purchased  a  ticket  from 
defendant  at  Anderson,  Indiana,  for  Louisville,  Kentucky; 
that  she  embarked  on  one  of  defendant's  passenger-trains 
at  Anderson;  that  Jeffersonville,  Indiana,  is  on  the  direct 
line  of  said  defendant's  railroad  between  Anderson  and 
Louisville;  that  when  the  conductor  of  said  train  took  up 
plaintiff's  ticket  she  informed  him  that  she  desired  to  get 
off  at  Jeffersonville,  and  the  conductor  thereupon  agreed 
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with  her  that  said  train  would  stop  at  Jeffersonville,  and 
she  could  get  off  at  said  place  at  a  point  on  said  road  known 
as  the  North  Tower;  that  when  the  train  arrived  at  said 
North  Tower  it  came  to  a  full  stop,  and  after  it  had  stopped 
appellant  proceeded  down  the  steps  of  the  platform  of  the 
car  on  which  she  was  riding ;  that  the  defendant  had  negli- 
gently failed  to  provide  any  platform  for  passengers  to  use 
in  alighting  from  its  said  trains  at  said  North  Tower ;  that 
the  lower  step  was  two  feet  above  the  ground  whereon  she 
was  to  alight ;  that  in  gettiag  off  said  car,  by  reason  of  the 
height  of  said  car  steps  from  the  ground,  she  was  com- 
pelled to  make  a  long  step,  and  partial  jump,  and  by  rea- 
son thereof  she  fell,  and  in  falling  came  in  contact  with  a 
certain  iron  rod,  then  and  there  being,  striking  the  lower 
part  of  her  back  with  great  force.  The  second  paragraph  is 
substantially  the  same  as  the  first,  with  the  additional  aver- 
ment that  the  conductor  promised  to  assist  appellant  to 
alight,  and  that  he-  failed  to  do  so. 

Appellant  took  passage  on  the  train  of  appellee  under  a 
contract  to  be  transported  from  Anderson,  Lidiana,  to 
Louisville,  Kentucky.  She  concluded  to  leave  the  train  at 
Jeffersonville,  and  was  told  by  the  conductor  that  she  could 
get  off  at  a  place  called  the  North  Tower.  It  is  alleged  that 
the  conductor  promised  to  assist  her  in  alighting.  At  said 
North  Tower  there  was  no  platform,  nor  convenience  of  any 
kind,  provided  upon  which  to  alight.  It  is  not  alleged  in 
either  paragraph  that  it  was  the  duty  of  appellee,  by  its 
rules  and  schedules,  to  stop  said  train  at  either  Jefferson- 
ville or  at  said  North  Tower  for  the  purpose  of  taking  on 
or  of  discharging  passengers,  nor  to  provide  a  platform  at 
said  point. 

'  "A  railroad  company  is  not  bound  to  stop  and  aUow  a 
passenger  to  get  off  except  at  a  regular  station  or  stopping 
place."  Pittsburgh,  etc.,  R,  Co,  v.  Nuzum  (1875),  50 
Ind.  141,  19  Am.  Rep.  703.  In  Ohio,  etc.,  R.  Co.  v.  Hatton 
(1877),  60  Ind.  12,  it  is  said:     ''It  is  not  competent,  we 
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think,  for  a  conductor  to  agree  with  an  individual  passen- 
ger to  carry  him  to  a  given  place,  and  stop  at  that  place  to 
allow  him  to  leave  the  train,  and  thus  bind  the  railroad 
company!  unless  the  place  at  which  he  is  to  stop  is  a  regular 
station  of  the  train  which  he  is  conducting.  Such  a  power 
cannot  be  implied  as  within  the  proper  duties  of  a  con- 
ductor; nor  would  it  be  consistent  with  public  policy. 
•  •  •  The  duty  of  a*  conductor  is  to  run  the  trains  ac- 
cording to  the  public  arrangements,  and  he  has  no  power 
to  change  them ;  and  a  passenger  has  no  right  to  infer  that 
a  conductor  has  any  such  power  from  his  general  duties  as 
a  conductor,  and  no  reason  to  suppose  that  he  could  bind 
the  railroad  company  by  any  such  an  agreement."  In  the 
foregoing  case  the  plaintiff  brought  an  action  to  recover 
damages  for  being  carried  past  the  station  to  which  he  pur- 
chased a  ticket,  but  the  principles  apply  to  the  case  at  bar. 
If  the  conductor  makes  a  promise  or  enters  into  an  agree- 
ment with  a  passenger,  which  he  was  not  authorized  to 
make,  no  liability  could  attach  to  the  railroad  company  for 
the  violation  of  any  part  of  it. 

The  failure  to  maintain  a  platform  and  the  failure  of  the 
conductor  to  assist  the  appellant  to  alight  are  the  delin- 
quencies charged  against  the  appellee.  They  are  not  suflS- 
cient  to  show  negligence  against  appellee.  In  line  with  the 
eases  cited  we  refer  to  the  following:  White  v.  Evansville, 
etc,  B.  Co.  (1893),  133  Ind.  480;  Pittsburgh,  etc.,  B.  Co.  v. 
lAghtcap  (1893),  7  Ind.  App.  249;  Chicago,  etc.,  B.  Co.  v. 
Field  (1893),  7  Ind.  App.  172,  52  Am.  St.  444;  Sage  v. 
EvansviUe,  etc.,  B.  Co.  (1893),  134  Ind.  100;  Ohio,  etc.,  B. 
Co.  V.  Applewhite  (1876),  52  Inc}.  540;  Cooper  v.  Lake  Erie, 
etc.,  B.  Co.  (1894),  136  Ind.  366;  Smith  v.  LouisviUe,  etc.,  B. 
Co.  (1890),  124  Ind.  394;  Evansville,  etc.,  B.  Co.  v.  Barnes 
(1893),  137  Ind.  306.  The  complaint  was  correctly  held  de- 
fective. 

Judgment  affirmed. 

Vol.  40—21 
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National  Drill  Company  v.  Myers. 

[No.  5.884.    Filed  October  8,  1907.] 

1.  Appeal. — Briefs. — ^A  brief  which  sets  out  the  complaint,  except 
the  formal  parts,  and  states  that  a  demurrer  was  filed  thereto 
and  overruled  and  an  exception  taken,  citing  the  record  where 
sqch  demurrer  and  rulings  are  found,  sufficiently  complies  with 
the  Appellate  Court  rules,    p.  .323. 

2.  Pleading. — Complaint, — Master  and  Servant, — Factory  Act. — 
Emery  Wheels. — ^A  complaint  showing  that  defendant  set  the 
plaintiff  to  work  in  grinding  and  polishing  tools  on  an  emery 
wheel  and  that  he  was  injured  by  the  sparks  and  dust  thrown  off 
therefrom,  because  of  defendant's  failure  to  guard  such  wheel, 
does  not  sufficiently  show  that  the  wheel  was  one  contemplated 
by  section  9  of  the  factory  act  (§70871  Burns  1901,  Acts  1899,  p. 
231).    p.  323. 

3.  Same. — Complaint. — Master  and  Servant. — Factory  Act. — Guard- 
ing Machinery. — A  complaint  for  the  violation  of  the  factory  act 

(§70871  Bums  1901,  Acts  1899,  p.  231,  §9)  must  affirmatively  show 
that  the  dangerous  machinery  causing  the  injury  could  have  been 
guarded  without  destroying  Its  usefulness,    p.  324. 

From  Wayne  Circuit  Court ;  Henry  C.  Fox,  Judge. 

Action  by  Noah  Myers  against  the  National  Drill  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Elmer  E.  Stevenson  and  John  L.  Rupe,  for  appellant. 
William  E.  Kelley  and  Bernard  Korbly,  for  appellee. 

Myers,  J. — Appellee  in  the  court  below  prosecuted  this 
action  against  appellant  to  recover  damages  for  a  personal 
injury,  alleged  to  have  been  caused  by  appellant's  failure 
to  comply  with  the  provisions  of  §7087i  Bums  1901,  Acts 
1899,  p.  231,  §9.  A  demurrer  to  the  complaint  for  want  of 
facts  was  overruled.  A  complaint  in  one  paragraph,  an- 
swered by  a  general  denial,  formed  the  issue,  which  was 
submitted  to  a  jury,  resulting  in  a  verdict,  followed  by 
judgment,  in  appellee's  favor  for  $2,200.  The  ruling  on 
the  demurrer  is  the  first  error  here  relied  on  for  a  reversal 
of  the  judgment. 
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(1)    Considering  the  demurrer  to  the  complaint,  appellee 

insists  that  appellant  has  waived  this  specification  of  error 

by  its  failure  to  comply  with  clause  five,  rule  twenty- 

1-     t^vo,  of  the  Supreme  Court  and  this  Court.    We  do 

not  think  this  point  well  taken.     Appellant's  brief 

{urnishes  a  copy  of  the  complaint,  except  the  formal  parts, 

and  states  that  the  demurrer  to  the  complaint  for  insuflS- 

c\ent  facts  was  overruled  and  exception  taken,  and  refers 

the  reader  to  the  transcript — page  7 — for  the  ruling  on  the 

demurrer.     We  think  the  brief  is  sufficiently  explicit  on 

this  point  to  inform  the  court  what  questions  are  presented 

by  the  demurrer  without  an  examination  of  the  record.  This 

being  true,  the  rule  is  substantially  complied  with. 

(2)  It  will  not  be  necessary  to  state  the  substance  of  the 
complaint,  for  it  is  clear  from  the  allegations  thereof  that 
appellee  rested  his  cause  of  action  on  appellant's 
2.    failure  (a)  to  guard  a  certain  empry-wheel,  and  (b) 
to  provide  a  sufficient  exhaust-fan  to  carry  off  the 
dust  occasioned  by  the  use  of  the  wheel,  both  omissions  be- 
ing in  violation  of  the  alleged  provisions  of  section  nine 
of  the  factory  act  (§70871,  supra).    Appellant  contends  that 
the  act  above  referred  to  does  not  require  emery-wheels  to 
be  guarded;  that  the  legislature  had  in  mind  the  safety  of 
persons  employed  in  factories  when  it  required  that  certain 
machinery  and  equipment  be  guarded,  and  that  the  provi- 
sion for  exhaust-fans  has  reference  to  the  health  of  persons 
employed  in  such  establishments. 

Section  70871,  supra,  expressly  provides  that  **all  vats, 
pans,  saws,  planers,  cogs,  gearings,  belting,  shafting,  set- 
screws  and  machinery  of  every  description  therein  shall  be 
properly  guarded."  In  this  connection  emery-wheels  are 
not  specifically  mentioned.  If  they  are  within  the  statute 
it  is  because  of  the  general  phrase  **and  machinery  of  every 
description  therein."  Since  this  cause  was  tried  the  Su- 
preme Court  of  this  State  hns  construed  that  phrase  to  in- 
clude only  **  machinery  or  appliances  belonging  to  or  of 
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the  class  or  character  designated  as  'vats,  pans,  saws,'  etc." 
Laporte  Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290. 
Under  this  ruling,  unless  the  emery-wheel,  as  used,  and  de- 
scribed in  the  complaint,  can  be  said  to  be  of  the  class  or 
character  of  the  machines  and  equipment  the  statute  desig- 
nates to  be  guarded,  it  would  not  be  included  in  the  general 
phrase. 

It  is  shown  by  the  complaint  that  appellant  owned  and 
operated  a  manufacturing  plant  in  Cambridge  City,  Indi- 
ana, and  at  the  time  appellee  received  his  injury  he  was 
employed  by  appellant  to  grind  and  polish  certain  iron  and 
steel  parts  of  shovels  and  other  tools  by  applying  the  same 
to  an  emery-wheel,  owned  and  used  as  a  part  of  its  factory 
equipment ;  that,  in  order  for  appellee  to  perform  this  duty, 
he  was  required  to  stand  in  front  of  the  wheel,  and  with 
his  hands  hold  said  shovels  and  tools  against  the  wheel  as 
it  revolved  with  great  speed  and  velocity  toward  him ;  that 
in  the  performance  of  said  work  and  labor  great  quantities 
of  sparks  and  small  particles  of  material,  partly  the  material 
being  ground,  and  partly  the  material  of  the  wheel,  as  the 
same  would  wear  and  break  oflp,  were  thrown  outward,  up- 
war4,  and  toward  him,  according  to  the  velocity  at  which  the 
wheel  was  being  revolved,  and  with  great  force  and  frequen- 
cy into  the  face  and  eyes  of  appellee,  to  his  great  danger  and 
annoyance.  Prom  this  use  of  the  wheel  we  are  not  prepared 
to  say  that  it  is  of  the  kind  or  class  of  machines  and  equip- 
ment or  appliances  specifically  designated  by  the  statute  to 
be  guarded,  and  therefore  not  within  the  general  phrase 
"machinery  of  every  description."  For  that  reason  appel- 
lee had  no  cause  of  action  on  account  of  the  first  alleged 
negligent  omission. 

As  to  the  second   omission    charged    against    appellant, 

§7087i,  supra,  provides  that  "exhaust    fans    of   suflScient 

power  shall  be  provided  for  the  purpose  of  carrjnng 

3.  off  dust  from  emery-wheels  and  grindstones  and  dust- 
creating  machinery  from  establishments  where  used." 
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The  complaint  shows  that  appellant  owned  and  maintained 
an  emery-wheel  as  a  part  of  the  equipment  of  its  factory; 
that  it  negligently  failed  to  provide  exhanst-f ans  to  carry  off 
the  dust  caused  by  the  use  of  the  wheel;  that  the  dust  and 
particles  of  ground  material  were  thrown  into  appellee's 
eyes,  causing  the  injury.  This  court  in  Muncie  Pulp  Co.  v. 
Hacker  (1906),  37  Ind.  App.  194,  said:  **The  effect  of  the 
statute  is  to  impress  upon  an  emery-wheel  in  use  in  a  factory 
a  characteristic  of  danger,  and  to  forbid  its  use  unless  pro- 
vided with  an  exhaust-fan.  The  statute  imposes  a  specific 
obligation  with  reference  to  a  specific  thing,  and  the  failure 
to  comply  with  the  requirements  of  the  statute  is  a  plain 
breach  of  a  statutory  duty  owing  to  the  employe."  We  still 
adhere  to  the  holding  in  that  case.  It  will  be  observed  that 
the  complaint  in  the  case  from  which  we  have  just  quoted 
not  only  alleged  that  it  was  dangerous  to  use  the  emery-wheel 
without  an  exhaust-fan,  but  that  the  wheel  could  have  been 
provided  with  an  exhaust-fan  without  rendering  it  useless 
for  the  purposes  intended.  No  allegation  is  found  in  the 
complaint  now  under  consideration,  either  directly  or  by  in- 
ference, alleging  that  the  wheel  used  by  appellee  could  have 
been  guarded  or  provided  with  an  exhaust-fan  of  sufficient 
power  to  carry  off  the  dust  created  thereby  without  render- 
ing it  useless  for  the  purposes  intended.  Under  the  ruling 
of  the  Supreme  Court,  the  burden  was  on  appellee  to  allege 
and  prove,  as  a  material  fact  to  a  recovery,  that  an  exhaust- 
fan,  as  required  by  the  statute,  could  have  been  provided 
without  interfering  with  the  use  of  the  wheel.  Robertson  v. 
Ford  (1905).  164  Ind.  538;  Laporte  Carriage  Co.  v.  8uln 
lender,  supra. 

Following  the  ruling  in  the  case  last  cited,  it  is  clear  that 
the  complaint  in  the  case  now  before  us  is  insufficient  to 
withstand  a  demurrer  for  want  of  facts. 

Judgment  reversed. 
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Grace  v.  Globe  Stove  &  Range  Company. 

[No.  5,906.    Filed  October  8,  1007.] 

1.  Master  and  Sebvant. — Factory  Act. — Wtiat  Machinery  to  he 
Guarded.— The  factory  act  (570871  Bums  1901,  Acts  1899,  p.  231, 
SO)  requires  the  yarding  of  only  such  machinery  as  a  reasonably 
prudent  man  would  consider  to  be  dangerous  and  liable  to  cause 
injury,    p.  331. 

2.  Same. — Methods  of  Work. — Choosing  of  Dangerous. — ^Where  a 
servant  voluntarily  chooses  a  dangerous  method  of  doing  his 
work,  when  a  safe  way  is  provided,  he  cannot  recover  for  in- 
juries received  from  performing  the  work  in  such  dangerous  way. 
p.  332. 

3.  Same. — Ways,  Works  and  Machinery. — Care. — ^The  master  is 
required  to  use  only  ordinary  care  to  furnish  safe  ways,  works 
and  machinery.    He  is  not  an  insurer,    p.  332. 

4.  Same. — Factory  Act. — Repairing  Belt. — Contributory  Negligence. 
—An  experienced  servant,  knowing  and  appreciating  the  dangers, 
who  voluntarily  undertook,  without  orders  or  direction,  to  take 
a  belt  from  a  rapidly  rotating  shaft  and  place  it  on  a  hanger,  pre- 
paratory to  lacing  it,  when  he  could  have  stopped  the  shaft  with- 
out inconvenience,  is  guilty  of  contributory  negligence  as  a  matter 
of  law.    p.  332. 

5.  Tbiai.. — Complaint. — Evidence. — Variance. — Where  a  complaint 
alleged  that  plaintiff  was  injured  while  mending  a  belt  attached 
to  a  rapidly  rotating  line-shaft  evidence  that  he  was  injured  in 
attempting  to  adjust  the  belt  to  the  hanger  was  outside  of  the 
Issues,    p.  333. 

Prom  Howard  Circuit  Court ;  J.  P.  Elliott,  Judge. 

Action  by  Michael  Grace  against  the  Globe  Stove  & 
Range  Company.  Prom  a  judgment  for  defendant  on  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict for  plaintiff  for  $3,000,  plaintiff  appeals.    Affirmed. 

John  B.  Joyce,  Milton  Bell,   William  Purdum,  J.   W. 
Cooper  and  Thomas  S.  Oerhart,  for  appellant. 
Blacklidge,  Shirley  it  Wolf,  for  appellee. 

Hadlet,  J. — This  is  an  action  instituted  against  appellee 
for  damages  for  personal  injuries  sustained  by  appellant 
while  in  the  employ  of  appellee. 

The  complaint  is  in  one  paragraph,  and  avers  that  ap- 
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pellee  is  an  Indiana  corporation  engaged  in  manufacturing 
stoves  and  ranges ;  that  appellant  was  an  employe  in  its  fac- 
tory at  Kokomo;  that  his  duty  consisted  in  managing  and 
operating  a  machine  called  the  '* buffer,"  which  was  used 
for  the  purpose  of  polishing  metal;  that  said  machine  was 
driven  by  a  belt,  connecting  it  with  a  counter-shaft  directly 
over  said  machine,  said  counter-shaft  being  driven  by  a  belt 
extending  from  the  same  to  a  line-shaft  about  twenty  feet 
away ;  that  said  line-shaft  was  driven  at  a  high  rate  of  speQd 
by  a  gas  engine ;  that  the  belt  connecting  the  line-shaft  with 
the  counter-shaft  was  old,  and  it  frequently  broke;  that  it 
was  appellant's  duty  to  mend  said  belt  whenever  it  broke; 
that,  in  order  to  make  said  belt  perform  said  work,  appellant 
was  compelled  to  and  did  use  a  large  amount  of  belt  dress- 
ing on  said  belt ;  that  said  dressing  caused  it  to  stick  to  said 
pulleys  and  anything  else  with  which  it  came  in  contact ;  that 
it  was  the  custom  in  said  factory  to  throw  said  belt  off  the 
pulley  on  said  line-shaft  every  evening  when  work  was 
stopped,  and  also  at  other  times  when  said  engine  was 
stopped;  that  when  said  belt  was  thrown  off  of  said  pulley 
it  was  hung  on  a  hanger  by  which  said  line-shaft  was  sup- 
ported and  fastened  to  the  floor  above  it ;  that  said  line-shaft 
was  about  eight  feet  above  the  floor  whereon  appellant 
worked;  that  a  run-board  had  been  placed  about  four  feet 
above  the  floor  under  said  line-shaft  for  the  workmen  to 
stand  on,  so  as  to  reach  said  shaft  for  the  purpose  of  adjust- 
ing said  belts  and  for  any  other  purpose  necessary ;  that  on 
May  26,  1903,  said  belt  broke;  that  appellant  got  ready  to 
mend  it ;  that  said  belt  was  then  hanging  loosely  on  said  line- 
shaft  and  counter-shaft ;  that  said  line-shaft  was  in  motion ; 
that  to  stop  it  would  have  stopped  much  other  machinery 
besides  the  machine  which  appellant  was  operating,  and 
would  have  caused  several  men  to  be  idle ;  that  appellant  had 
often  mended  said  belt  under  like  circumstances ;  that  a  por- 
tion of  the  belt  dressing  that  had  been  used  on  the  belt,  as 
aforesaid,  had  fallen  off  and  adhered  to  said  line-shaft,  cans- 
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ing  its  surface  to  become  sticky  and  adhesive ;  that  the  mo- 
tion of  said  line-shaft  kept  said  belt  constantly  moving,  so 
that  it  was  impossible  to  mend  it;  that  appellant,  for  the 
purpose  of  getting  said  belt  still,  attempted  to  place  it  on 
the  hanger  before  mentioned ;  that,  in  order  to  do  so,  he  was 
compelled  to  get  upon  said  run-board,  and  thereby  he  came 
in  close  and  dangerous  proximity  to  said  line-shaft;  that 
while  standing  on  said  run-board  and  carefully  attempting 
to  place  said  belt  on  said  hanger,  and  while  exercising  due 
care  and  caution  to  avoid  injury,  said  belt  adhered  to  said 
line-shaft  and  caught  appellant's  arm,  which  was  thereby 
twisted  and  broken,  causing  injury;  that  on  and  prior  to 
said  date  said  line-shaft  was  dangerous,  in  that  it  was  wholly 
unprotected  and  unguarded  in  any  way,  a  fact  well  known 
to  appellee ;  that,  notwithstanding  such  knowledge,  appellee 
carelessly  and  negligently  permitted  said  shaft  to  remain 
unprotected  and  unguarded;  that,  by  reason  of  said  negli- 
gent failure  of  appellee,  appellant,  while  in  the  performance 
of  his  duties  as  an  employe  of  appellee,  and  by  appellee's 
direction  and  instruction,  received  the  injury  above  specified. 
To  this  complaint  appellee  filed  a  general  demurrer,  which 
demurrer  was  overruled.  There  was  a  general  denial,  trial 
by  jury,  finding  for  appellant,  general  verdict,  and  answers 
to  interrogatories.  Upon  motion,  judgment  was  rendered  in 
favor  of  appellee  on  the  answers  to  interrogatories.  This 
ruling  of  the  court  is  assigned  as  error.  The  answers  to  the 
interrogatories  propounded  show  that  appellant  was  twenty- 
three  years  old  when  he  was  injured ;  that  he  had  been  oper- 
ating the  buffer  twenty-three  months;  that  it  was  his 
duty  to  relaee  or  mend  said  belt,  and  that  he  had  been  in 
the  habit  for  a  year  or  more  of  relacing  the  same ;  that  ap- 
pellee had  provided  for  the  use  of  appellant  and  its  other 
employes  a  high  table  or  platform,  by  means  of  which  the 
employes  were  able  to  reach  said  belt  in  such  a  manner  as 
to  mend  the  same  without  coming  in  contact  with  either  of 
said  shafts  or  the  machinery;  that  appellant  knew  prior  to 
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his  injury  that  appellee  had  provided  this  table  for  said  pur- 
pose; that  said  table  was  in  appellee's  factory  at  tHfe  time 
appellant  was  injured ;  that  appellant  made  inquiry  for  said 
table  on  the  date  of  said  injury,  for  the  purpose  of  enabling 
him  to  reach  the  belt,  in  order  to  relace  the  same ;  that  said 
table  was  so  constructed  as  to  be  readily  moved  from  one 
place  to  another  when  necessary  to  reach  the  belt  connecting 
said  line-shaft  with  the  counter-shaft  operating  said  buf- 
fer; that  there  was  a  partition  running  parallel  with  and 
about  eighteen  inches  west  of  said  line-shaft  extending  from 
the  floor  to  the  height  of  about  four  feet,  provided  with  a 
two  by  four  scantling  at  the  top ;  that  this  partition  was  not 
designed  or  intended  as  a  walk  or  run-board  for  the  use  of 
appellee's  employes,  but  was  used  for  that  purpose;  that  no 
oflScer  or  agent  of  appellee  had  ever  instructed  appellant  to 
use  said  partition  for  the  purpose  of  reaching  said  line-shaft, 
or  the  pulley  or  belt  connected  therewith ;  that  appellant,  at 
the  time  he  was  in jured,  was  attempting  to  adjust  the  belt  to 
one  of  the  hangers  so  as  to  prevent  the  same  from  coming  in 
contact  with  said  line-shaft  while  he  was  mending  or  relacing 
the  same;  that  said  line-shaft  was  revolving  at  the  rate  of 
275  revolutions  per  minute  at  the  time  appellant  attempted 
to  adjust  said  belt  to  said  hanger  from  his  position  on  the 
top  of  said  partition;  that  appellant's  injury  was  caused  by 
having  his  arm  caught  by  said  belt  and  wound  around  said 
shaft  in  attempting  to  adjust  said  belt  to  said  hanger,  while 
said  shaft  was  running  at  the  rate  of  275  revolutions  per 
minute,  and  while  appellant  was  standing  on  said  partition ; 
that  said  line-shaft  was  provided  with  a  friction  clutch, 
whereby  it  could  be  thrown  out  of  gear  at  any  time  when 
necessary  to  stop  the  same  in  order  to  adjust  the  belt  or  make 
any  necessary  repairs  of  the  appliances  connected  with  said 
line-shaft;  that  it  was  the  duty  of  the  engineer  in  appellee's 
factory,  whenever  it  was  necessary  to  adjust  the  belting  to 
the  pulleys  connected  with  said  line-shaft,  or  for  appellee's 
employes  to  come  in  contact  with  said  line-shaft  or  pulley  in 
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making  needed  repairs  or  adjustments,  to  stop  said  line- 
shaft,  or  reduce  the  speed  thereof  by  means  of  said  friction 
clutch,  so  as  to  avoid  injury  to  said  employes  so  engaged  in 
making  said  repairs  or  adjustments ;  that  it  was  highly  dan- 
gerous for  appellant  to  attempt  to  adjust  said  belt  to  said 
hanger  while  standing  on  said  partition  wall,  and  while  said 
shaft  and  pulley  were  revolving  at  the  rate  of  275  revolu- 
tions per  minute ;  that  appellant  could  have  caused  said  line- 
shaft  and  pulley  to  be  stopped  by  means  of  said  friction 
clutch,  by  requesting  the  engineer  to  stop  the  same,  in  order 
to  enable  him  to  adjust  or  attach  said  belt  to  said  hanger 
immediately  before  he  was  injured ;  that  no  oflScer,  superin- 
tendent, foreman,  or  agent  of  appellee  had  ever  instructed 
or  advised  appellant  to  attempt  to  attach  said  belt  to  said 
hanger  while  said  shaft  and  pulley  were  in  motion; 
that  if  appellant  had  caused  said  shaft  to  be  stopped 
immediately  before  attempting  to  adjust  said  belt  in  the 
manner  he  was  attempting  to  do  when  injured,  he  could 
have  so  adjusted  the  same  without  risk  of  having  his  arm 
drawn  around  said  shaft;  that  it  would  have  been  much 
safer  for  appellant  to  attempt  to  adjust  said  belt  as  he  was 
attempting  to  do  when  injured,  if  he  had  caused  said  line- 
shaft  to  stop  long  enough  to  enable  him  to  make  such  adjust- 
ment; that  appellant  could  have  adjusted  said  belt  to  said 
hanger  with  reasonable  safety,  if  said  shaft  had  not  been  in 
motion  at  the  time;  that  no  oflBcer,  superintendent,  or  fore- 
man of  appellee,  at  or  prior  to  the  time  appellant  was  in- 
jured, had  any  knowledge  he  was  about  to  adjust  said  belt 
to  said  hanger  while  said  shaft  was  in  motion ;  that  it  would 
have  been  necessary  to  stop  said  shaft  thirty  seconds  in  order 
to  enable  appellant  to  attach  said  belt  to  said  hanger  while 
the  same  was  not  in  motion ;  that,  if  said  belt  had  been  at- 
tached to  said  hanger  while  said  line-shaft  was  not  in  motion, 
appellant  could  then  have  mended  said  belt,  by  means  of  said 
table,  with  reasonable  safety ;  that  said  line-shaft  was  placed 
at  such  an  elevation  from  the  floor  of  appellee's  factory  as 
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to  avoid  the  danger  of  appellant's  coming  in  contact  there- 
with while  operating  the  machine,  or  to  appellee's  employes 
while  walking  about  on  the  floor  of  said  factory;  that,  in 
order  to  come  in  contact  with  said  line-shaft,  it  was  neces- 
sary for  appellant  to  climb  upon  some  elevation  two  feet  or 
more  above  said  floor ;  that  at  and  prior  to  the  time  of  appel- 
lant's  injury  said  line-shaft  was  maintained  in  appellee's 
factory  in  the  usual  and  generally  accepted  manner,  as  such 
line-shafts  are  maintained  in  order  best  to  protect  employes 
in  factories  from  injury  by  coming  in  contact  therewith; 
that  appellant  had  been  familiar  with  the  condition  of  the 
line-shaft  and  pulley,  at  the  point  where  he  was  injured,  for 
twenty-three  months;  and  that  there  was  no  danger  about 
said  line-shaft,  pulley  or  belt  of  which  appellant  was 
ignorant  prior  to  his  injury. 

It  is  the  theory  of  this  action  that  the  negligence  of  the 

appellee  consisted  in  failing  to  perform  the  statutory  duty 

of  properly  guarding  the  line-shaft  upon  which  ap- 

.1.  pellant  was  injured.  It  is  earnestly  insisted  by  the 
appellee  that  this  shaft,  located  as  it  was,  eight  feet 
from  the  floor,  did  not  require  any  further  protection.  The 
jury  found,  in  answer  to  interrogatory  forty-two,  that  said 
line-shaft  was  maintained  in  appellee's  factory  in  the  usual 
and  generally  accepted  manner  such  shafts  are  maintained, 
in  order  best  to  protect  employes  from  injury  by  coming  in 
contact  therewith.  The  statute  dbes  not  require  that  everj'^ 
piece  of  machinery  in  a  large  building  should  be  guarded. 
Factories  are  only  required  to  guard  against  such  dangers 
as  would  appear  to  a  reasonably  prudent  man  as  liable  to 
exist.  Robertson  v.  Ford  (1905),  164  Ind.  538;  Olens  Falls, 
etc,  Cement  Co.  v.  Travelers  Ins,  Co,  (1900),  162  N.  Y.  399; 
Cobb  V.  Welcher  (1894),  75  Hun  283. 

It  is  also  clear  from  the  answers  to  the  interrogatories  that 
the  proximate  cause  of  appellant's  injury  was  his  own  negli- 
gence. The  jury  found  that  appellee  had  provided  a  table 
or  platform  to  be  used  when  lacing  belts ;  that  it  had  pro- 


832  APPELLATE  COURT  OP  INDIANA, 

Grace  v.  Globe  Stove,  etc.,  Co. — 40  Ind.  App.  326. 

vided  a  friction  clutch  to  stop  the  line-shaft ;  that  it  was  the 
duty  of  the  engineer,  when  requested,  to  stop  said  line- 
shaft;  that  to  stop  the  linenshaft  to  enable  appellant  to  place 
the  belt  over  the  hanger  would  not  have  taken  over  thirty 
seconds;  that,  if  appellant  had  employed  these  means  thus 
provided  for  the  work  he  set  about  to  do,  he  could  have  per- 
formed it  with  reasonable  safety,  and  that  to  undertake  it  in 
the  manner  he  did  was  highly  dangerous. 

It  is  true,  the  jury  found  that  there  was  no  evidence  that 

the  line-shaft  had  ever  been  stopped  for  such  purpose;  but 

the  jury  also  found  that  no  officer,  superintendent,  or 

2.  foreman  of  appellee  had  ever  instructed  appellant  to 
perform  this  hazardous  feat  in  any  other  manner  than 
by  the  safe  means  provided,  as  aforesaid.  It  is  also  found 
that  appellant  knew  of  the  safe  means  provided  for  him,  and 
also  knew  the  dangerous  character  of  the  manner  in  which  he 
undertook  to  perform  his  task.  This  brings  his  act  within 
the  rule  that  where  the  employer  provides  a  safe  way  for 
the  employe  to  perform  a  given  task,  and  the  employe 
chooses  to  perform  it  in  another  and  dangerous  way, 
and  is  injured  thereby,  the  employer  cannot  be  held  liable. 
Consolidated  Stone  Co.  v.  Redmon  (1899),  23  Ind.  App.  319 ; 
Chamberlain  v.  Waymire  (1904),  32  Ind.  App.  442;  Wabash 
Paper  Co.  v.  Webb  (1896),  146  Ind.  303. 

The  jury  found  that  this  shaft  was  maintained  in  the 

usual  and  generally  acc^ted  manner,  as  such  shafts  are 

maintained  in  factories,  in  order  best  to  protect  their 

8.  employes.  Extraordinary  care  cannot  be  demanded. 
Wabash  Paper  Co.  v.  Webb,  supra.  Employers  are 
not  insurers  of  their  employes'  safety.  Robertson  v.  Ford, 
supra. 

Appellant  had  worked  in  this  factory  twenty-three  months. 
He  was  twenty-three  years  old.  All  of  the  perils  he  encoun- 
tered when  injured  were  open,  obvious,  and  known  to 

4.  him.  His  employers  had  provided  him  reasonably 
safe  means  and  appliances  for  the  performance  of 
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his  duties,  all  of  which  he  knew.  He  chose  to  perform  his 
task  in  his  own,  and  a  more  dangerous,  way,  all  of  which 
facts  are  in  irreconcilable  conflict  with  the  finding  in  the 
general  verdict  that  he  should  recover.  It  is  urged  as  a  rec- 
onciliation of  the  answers  to  interrogatories  with  the 

5.  general  verdict  that  there  might  have  been  evidence 
that  it  was  the  custom  in  this  factory  to  adjust  the 
belt  on  the  hanger  and  lace  the  belt  in  the  manner  in  which 
appellant  attempted  to  do  it.  But  the  complaint  does  not 
proceed  upon  such  theory.  There  are  no  averments  in  the 
pleadings  to  warrant  such  evidence. 

It  is  averred  that  appellant  had  often  mended  the  belt 
under  like  circumstances — i.  e.,  while  the  line-shaft  was  in 
motion — ^but  appellant  was  not  injured  while  mending  the 
belt,  but  while  attempting  to  place  it  on  the  hanger  pre- 
paratory to  relacing  it.  This  averment  falls  far  short  of 
alleging  that  it  was  the  custom  sanctioned  by  appellee  to 
adjust  the  belt  to  the  hanger  while  the  shaft  was  moving  at 
a  high  rate  of  speed. 

In  our  view  of  the  case,  it  is  unnecessary  to  consider  other 
questions  presented. 

Judgment  affirmed. 


Indianapolis  Street  Railway  Company  v. 
Fearnaught. 

fNo.  6,107.    Filed  October  9,  1907.] 

1.  LiMFTATiON  OP  ACTIONS. — Tofts, — AccTuol  of  CausB  of  Action, — 
Actions  for  torts  are  governed  by  the  two-year  statute  of  limita- 
tions; and  the  cause  of  action  accrues  at  the  happening  of  the 
injury,    p.  335. 

2.  Same. — HJegligence, — Amended  Complaint, — Whether  Different 
Cause. — Street  Railroads. — ^An  amended  complaint  filed  more  than 
two  years  after  the  occurrence  of  the  injuries  complained  of, 
which  alleges  the  same  injuries  and  the  same  wrongful  acts  on 
the  part  of  defendant  as  alleged  in  the  original  complaint,  does 
not  state  a  new  cause  of  action,  and  is  not  barred  by  the  two- 
year  statute  of  limitations,    p.  336. 
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8.  Tbiai. — Motion  for  Judgment  on  Pleadings. — Amended  Com- 
plaint.— ^A  motion  for  judgment  on  tlie  pleadings,  wliere  an 
amended  complaint,  in  a  personal  Injury  case,  is  filed  more  than 
two  years  after  the  happening  of  the  injuries,  is  properly  over- 
ruled, where  the  amended  complaint  alleges  the  same  injuries  and 
the  same  wrongful  acts  causing  same.    p.  337. 

4.  Same. — Reswearing  Jury. — Raising  Question. — Amended  Com- 
plaint.— Evidence. — A  party  desiring  the  jury  to  be  resworn  upon 
the  filing  of  an  amended  complaint  and  answer  must,  at  the  proper 
time,  make  a  motion  therefor ;  and  such  question  cannot  be  raised 
by  objections  to  the  evidence  subsequently  introduced,    p.  338. 

5.  Same. — Instructions. — Street  Railroads. — Defective  Switches. — 
Assumption  of  Facts. — ^An  instruction  that  if  the  defendant  street 
railroad  company  ran  its  car  at  a  high  and  dangerous  rate  of 
speed  over  a  defective  switch,  of  which  defendant  knew  or  by 
the  exercise  of  ordinary  care  should  have  known,  and  that  by 
reason  thereof  the  rear  trucks  of  such  car  ran  off  on  a  diverging 
track,  causing  injury  to  plaintiff,  who  was  driving  along  the 
street,  the  plaintiff  should  recover,  does  not  invade  the  province 
of  the  jury  in  assuming  defendant's  negligence,  and  is  not  man- 
datory,   p.  338. 

Prom  Superior  Court  of  Marion  County  (64,569) ;  James 
M.  Leathers,  Judge. 

Action  by  Jennie  Peamaught  against  the  Indianapolis 
Street  Railway  Company.  Prom  a  judgment  for  plaintiflP, 
defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
J.  E.  Bell,  for  appellee. 

CoMSTOCK,  C.  J. — Appellee,  who  was  plaintiff  below,  re- 
covered judgment  against  appellant  in  the  sum  of  $5,000  for 
personal  injuries.  It  is  alleged  that  she  sustained  such  in- 
juries by  reason  of  a  ''collision  between  a  carriage  in  which 
she  was  riding  and  one  of  appellant's  street-ears.  Appellee 
was  on  the  back  seat  of  a  one-horse  surrey  which  was  being 
driven  north  on  the  east  side  of  South  Illinois  street.  Ap- 
pellant's car  was  coming  south  on  the  west  track  on  said 
street.  At  the  intersection  of  the  car  tracks  at  Maryland 
and  Illinois  streets  the  front  trucks  of  said  car  passed  safely 
over  the  switches  there  located,  but  the  hind  trucks  turned 
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east  on  Maryland  street,  throwing  the  back  end  of  the  ear 
against  the  horse  and  the  surrey  in  which  the  plaintiff  was 
riding."  The  original  complaint  was  in  two  paragraphs. 
The  first  alleged  that  the  accident  occurred  by  reason  of  the 
defective,  worn,  and  loosened  condition  of  the  switch  and  by 
reason  of  the  rapid,  careless,  negligent,  and  dangerous  rate 
of  speed  of  said  car.  The  second  alleged  negligence  in  the 
rate  of  speed  only,  which  caused  the  svritch  to  be  thrown, 
causing  the  hind  trucks  of  the  car  to  turn  toward  Maryland 
street.  It  does  not  charge  that  the  switch  was  in  a  defective 
condition.  Defendant  answered  by  general  denial.  Upon 
the  issues  thus  formed  the  jury  was  impaneled,  and  after  the 
evidence  was  partially  heard  plaintiff  was  granted  leave,  over 
defendant's  objection,  to  file  an  amended  complaint  in  two 
paragraphs.  The  first  paragraph  of  the  amended  complaint 
charges  that  the  accident  occurred  by  reason  of  the  negli- 
gence of  the  defendant  in  allowing  the  switch  to  become  de- 
fective, worn  and  loosened  and  in  negligently  failing  to  re- 
pair the  same,  together  with  the  negligence  and  carelessness 
of  the  defendant's  employes  acting  in  the  line  of  their  duty 
in  operating  the  car  at  a  rapid  and  dangerous  rate  of  speed. 
The  second  paragraph  is  the  same  as  the  second  paragraph 
in  the  original  complaint,  with  the  additional  charge  that  the 
defendant's  servants  at  the  time  of  the  accident  were  acting 
in  the  line  of  their  duty.  Defendant's  demurrer  for  want  of 
facts  to  each  paragraph  of  said  amended  complaint  was  over- 
ruled. Defendant  thereupon  answered  in  four  paragraphs. 
The  first  was  a  general  denial.  The  other  three  pleaded  the 
statute  of  limitations.  Plaintiff  replied  to  the  second,  third, 
and  fourth  paragraphs  by  general  denial. 

Appellant  argues  that  the  first  and  second  paragraphs 
of  the  complaint  were  insufficient  upon  various  grounds, 

specifying  them ;  that,  the  original  complaint  not  be- 
1.     ing  sufficient  to  withstand  a  demurrer  for  want  of 

facts,  an  amended  complaint  based  upon  the  same  ac- 
cident as  the  original  complaint,  and  stating  the  cireum- 
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stances  in  the  same  way,  if  filed  more  than  two  years  after 
the  accident,  would  be  barred  by  the  statute  of  limitations. 
It  is  true  that  actions  for  injuries  to  the  person  must  be 
commenced  within  two  years  after  the  cause  of  action  has 
accrued.  §294  Burns  1901,  §293  R.  S.  1881.  The  cause  of 
action  accrues  at  the  date  of  the  injury.  Hanna  v.  Jefferson- 
ville  R.  Co.  (1869),  32  Ind.  113.  The  statute  of  limitations 
commences  to  run  when  the  right  of  action  accrues. 

The  injury  occurred  April  13,  1902.    PlaintiflE's  amended 

complaint  was  filed  April  25,  1905.    The  two  years  allowed 

by  statute  for  bringing  the  action  had  therefore  ex- 

2.    pired  before  the  filing  of  the  amended  complaint.    It 

is  earnestly  argued  that  the  right  of  action  was  not 

saved  from  the  operation  of  the  statute  of  limitations.    The 

proposition  of  counsel  is  supported  by  decisions  outside  the 

State.    A  different  rule  obtains  in  this  State. 

JeffersonvUle,  etc.,  R.  Co.  v.  Hendricks  (1872),  41  Ind.  48, 
was  an  action  brought  by  the  administrator  to  recover  dam- 
ages for  the  death  of  his  decedent,  caused  by  the  nUeged  neg- 
ligence of  the  defendant.  In  the  first  trial  plaintiflE  had  judg- 
ment, which  was  reversed  upon  the  ground  that  the  complaint 
was  insufficient  for  want  of  facts.  Following  this  ruling  of  the 
Supreme  Court  the  court  below  sustained  a  demurrer  to  the 
complaint,  and  thereupon  the  plaintiflE  filed  an  amended  com- 
plaint four  years  after  the  original  cause  of  action  had  ac- 
crued. The  defendant  insisted  that  a  new  cause  of  action 
was  stated,  which  was  barred  by  the  statute  of  limitations. 
In  the  course  of  the  opinion  the  court  said  on  page  63: 
"In  our  opinion,  the  cause  of  action,  as  set  forth  in  the  two 
paragraphs  of  the  complaint,  as  amended,  is  the  same  as,  and 
identical  with,  that  set  forth  in  the  original  complaint.  It 
is  neither  new  nor  different.  The  cause  of  action,  as  set 
forth  in  the  original  and  amended  complaints,  was  the 
death  of  Mrs.  Hendricks,  caused  by  the  wrongful  act 
or  omission  of  the  Jeflfersonville,  Madison  &  Indianap- 
olis   Railroad    Company    and  without  fault  on  her  part. 
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and  not  the  particular  manner  or  means  of  her  death. 
•  •  •  The  new  facts  stated  relate  to  the  time  and 
fact  of  the  death  of  the  decedent,  as  alleged  in  the 
original  complaint.  The  position  of  counsel  for  appellant 
would  be  correct  if  the  new  facts  stated  related  to  a  time  and 
transaction  different  from  the  one  set  out  in  the  original 
complaint.  The  cause  of  action  arose,  if  at  all,  the  moment 
the  death  was  caused  by  that  company's  wrongful  act,  and  it 
then  only  became  a  question  of  fact,  and  hence  of  evidence, 
what  really  was  the  wrongful  act."  The  case  is  cited  and 
followed  in  the  following  Indiana  cases:  Cleveland,  etc., 
B.  Co.  V.  Bergschicker  (1904),  162  Ind.  108;  Blake  v.  Mink- 
ner  (1894),  136  Ind.  418;  Evans  v.  Nealis  (1879),  69  Ind. 
148;  Sidener  v.  Oalbraith  (1878),  63  Ind.  89;  Shirk  v.  Coyle 
(1891),  2  Ind.  App.  354;  Ohio,  etc.,  R.  Co.  v.  Stein  (1894), 
140  Ind.  61;  Chicago,  etc.,  R.  Co.  v.  Bills  (1889),  118  Ind. 
221.  See,  also,  Texas,  etc.,  B.  Co.  v.  Cox  (1892),  145  U.  S. 
593,  12  Sup.  Ct.  905,  36  L.  Ed.  829 ;  Smith  v.  Missoun  Pac. 
B.  Co.  (1893),  56  Fed.  458,  5  C.  C.  A.  557;  Van  Doren  v. 
Pennsylvania  R.  Co.  (1899),  93  Fed.  260,  35  C.  C.  A.  282; 
Chicago  City  B.  Co.  v.  Cooney  (1902),  196  lU.  466,  63  N.  B. 
1029;  Zieverink  v.  Kemper  (1893),  50  Ohio  St.  208,  34  N. 
E.  250. 

The  facts  set  out  in  the  original  and  in  the  amended  com- 
plaint in  the  case  at  bar  manifestly  describe  the  same  occur- 
rence, and  show  that  the  negligence  of  appellant  caused  ap- 
pellee's  injury,  and  the  court  did  not  err  in  overruling  the 
demurrers. 

Upon  the  filing  of  the  amended  complaint,  counsel  for  ap- 
pellant filed  a  motion  for  judgment  on  the  pleadings  as  they 
then  stood.  This  motion  was  overruled.  The  argu- 
3.  ment  urged  in  support  of  this  motion  is  founded  upon 
the  proposition  for  which  appellant  contends  that  the 
amended  complaint  states  a  new  cause  of  action.  That  ques- 
tion has  already  been  considered. 

Vol.  40—22 


338  APPELLATE  COURT  OP  INDIANA, 

Indianapolis  St.  R.  Co.  v.  Fearnaught— 40  Ind.  App.  333. 

It  is  contended  that  the  court  erred  in  not  causing  the  jury 
to  be  resworn  after  the  filing  of  the  amended  com- 

4.  plaint  and  answers  and  replies  thereto.    It  does  not 
appear  that  the  appellant  asked  that  the  jury  be  re- 
sworn. 

In  Knowles  v.  Rexroth  (1879),  67  Ind.  59,  the  Supreme 
Court  held  that  if  counsel  wish  to  reserve  any  alleged  error 
in  proceeding  with  the  cause  after  an  amendment  is  made, 
without  reswearing  the  jury,  they  should  object  and  except 
at  the  time ;  and  by  a  failure  so  to  do  the  alleged  error  is 
waived.  Counsel  for  appellant  seek  to  show  that  the  ques- 
tion was  presented  and  saved  in  the  manner  following,  to 
wit:  After  the  issues  were  reformed,  and  without  the  jury's 
being  resworn  as  appears  from  the  bill  of  exceptions,  William 
J.  Groversner,  being  recalled  upon  direct  examination,  was 
asked  the  question:  "Where  was  the  car  when  you  first  ob- 
served it?"  Defendant's  attorney  objected  to  the  question 
as  appears  in  the  bill  of  exceptions  in  the  stenographic 
transcript  of  the  evidence. 

The  objection  as  set  out  in  the  transcript  record  is:  "The 
defendant  objects  to  the  question  and  evidence  sought  to  be 
elicited,  on  the  ground  that  the  cause  is  now  before  the  court 
on  the  amended  complaint,  and  not  properly  submitted  to 
the  jury  in  the  box  for  trial ;  and  such  jury  is  not  authorized 
upon  hearing  this  evidence  to  render  any  verdict  thereon 
upon  his  amended  complaint  filed  yesterday."  In  this  lan- 
guage there  appears  no  request  that  the  jury  be  resworn, 
and,  if  counsel  desired  such  action  upon  the  part  of  the 
court,  it  does  not  appear  anywhere  in  the  record. 

Instruction  twelve,  given,  reads:    "If,  therefore,  you  find 

from  a  fair  preponderance  of  the  evidence  that,  at  the  time 

and  place  in  question,  said  switch  leading  from  de- 

5.  fendant's  west  track  in  Illinois  street  east  into  Mary- 
land street  had  become  defective,  worn,  and  loosened 

prior  to  the  happening  of  the  alleged  injuries  to  plaintiff, 
and  by  reason  thereof  said  switch  was  dangerous  and  liable 
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to  be  thrown  open  so  as  to  allow  or  cause  the  rear  trucks  of 
said  cars  to  turn  to  the  east  into  the  track  leading  into  Mary- 
land street,  and  thereby  likely  to  injure  pedestrians  or  per- 
sons in  vehicles  lawfully  upon  said  street ;  and  if  you  further 
find  that  the  defendant  knew,  or  by  the  exercise  of  ordinary 
care  and  diligence  could  have  known,  of  said  defective  and 
dangerous  condition  of  said  switch  in  time  to  repair  the  same 
and  place  the  same  in  a  reasonably  safe  condition  for  use  in 
said  track  prior  to  plaintiiBf's  accident,  but  that  defendant 
negligently  and  carelessly  failed  so  to  do ;  and  if  you  further 
find  that  at  the  time  and  place  in  question  «one  of  the  de- 
fendant's cars,  approaching  from  the  north  in  Illinois  street, 
on  the  west  track,  was  run  by  the  employes  of  defendant,  in 
the  line  of  their  employment,  negligently  and  carelessly,  at 
a  high  and  dangerous  rate  of  speed,  over  said  switch ;  and  if 
you  further  find  that,  as  the  proximate  result  of  the  negli- 
gence of  the  defendant  in  the  particulars  or  respects  above 
stated  plaintiff  was  injured,  as  averred  in  the  complaint — 
then  I  instruct  you  that  the  plaintiff  would  be  entitled  to 
recover  under  said  first  paragraph  of  complaint,  provided 
you  also  find  that  she  herself  was  free  from  any  negligence 
proximately  contributing  to  her  said  injury,  and  in  such 
event  your  verdict  should  be  for  the  plaintiff."  It  is  ob- 
jected to  as  mandatory,  as  invading  the  province  of  the 
jury,  as  stating  what  facts  constitute  negligence,  and  assum- 
ing that  the  condition  of  the  switch  constituted  negligence. 
We  have  set  out  in  full  the  instruction  complained  of.  From 
its  wording  it  clearly  appears  that  the  objections  are  not  well 
taken. 
We  find  no  reversible  error.    Judgment  afSrmed. 
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Grover  V.  Cavanagh  et  al. 

[No.  6,046.    Filed  October  10,  1907.] 

1.  FsAUDS,  Statute  of. — Repreacntations. — Action,  —  Contracts, — 
Deceit, — ^No  action  can  be  maintained  under  §6634  Bums  1901, 
§4909  R.  S.  1881,  either  upon  an  oral  contract  by  defendant  to 
answer  for  the  debt  of  another  or  for  deceit  for  oral  false  repre- 
sentations made  to  Induce  plaintiff  to  contract  with,  or  to  extend 
credit  to,  another,    p.  344. 

2.  Same. — Representations, — Primary  Purpose  to  Benefit  Defend- 
ant,— ^Where  defendant's  false  representations  as  to  a  third  party 
are  made  with  a  view  to  defendant's  benefit,  and  not  to  Induce 
plaintiff  to  deal  with  such  third  party,  the  statute  of  frauds 
(§6634  Bums  1901,  §4909  R.  S.  1881)  does  not  relieve  defendant 
from  llabUlty.    p.  346. 

3.  Same. — Representations, — Benefit  of  Third  Party, — False  oral 
repr^entatlons  made  by  defendant  to.  induce  plaintiff  to  extend 
benefits  to  a  third  person  are  not  actionable  under  §6634  Bums 
1901,  §4909  R.  S.  1881.    p.  346. 

4.  Same. — Sales  of  Corporation  Stock. — False  Representations, — 
Where  the  Incorporators,  stockholders  and  manager  of  an  Insolv- 
ent corporation  conspire  to  sell  the  stock  thereof,  representing 
such  stock  to  be  worth  par  and  to  be  a  good  investment  and  that 
the  company  had  valuable  assets,  when  It  had  nothing,  they  are 
liable  to  a  person  purchasing  stock,  who,  without  knowledge,  relied 
upon  such  representations  and  lost  her  money  thereby,    p.  346. 

5.  Corporations. — Preferred  Stock, — Rights  of  Owner, — ^A  pre- 
ferred stockholder,  under  §§5066-5068  Bums  1901,  Acts  1901,  p. 
434  and  Acts  1893,  p.  162  §§4,  5,  is  a  shareholder,  and  not  a  cred- 
itor of,  the  corporation,  and  has  certain  preferential  rights  over 
the  common  stockholders,    p.  347. 

6.  Deceit. — Fra udulent  Corporation, — Conspiracy, — Liability, — ^Per- 
sons who,  for  fraudulent  purposes,  organize  a  corporation,  as  well 
as  others  who  subsequently,  with  knowledge  of  the  purpose,  join 
them,  are  liable  to  any  person  sustaining  damage  by  reason  of  the 
fraudulent  and  deceitful  acts  of  such  company,  its  officers  and 
agents  in  selling  the  stock  thereof.  Heintz  v.  Mueller,  19  Ind. 
App.  240,  overruled,    p.  347. 

Prom  Superior  Court  of  Marion  County  (63,349) ;  Vinson 
Carter,  Judge. 

Action  by  Martha  A.  Grover  against  Joseph  R.  Cavanagh 
and  others.  Prom  a  judgment  for  the  individual  defend- 
ants, the  plaintiflf  appeals.    Reversed, 
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Harvey,  Pickens,  Cox  &  Kahn  and  Earl  B.  Conder,  for 
appellant. 
Frederick  E.  Matson  and  Joseph  F.  Cowem,  for  appellees. 

Hadlet^  J. — This  was  an  action  instituted  by  appellant 
against  the  Mercantile  &  Bureau  Company,  an  Indiana  cor- 
poration, and  Joseph  B.  Cavanagh,  Samuel  A.  Townsend, 
Joseph  B.  Gwin,  Edward  D.  Moore,  Charles  M.  McCabe, 
Frank  L.  Wayman,  and  James  E.  Pierce,  for  damages. 

The  complaint  is  in  two  paragraphs.  Each  of  said  appel- 
lees demurred  separately  to  each  paragraph  of  the  complaint. 
Each  of  said  demurrers,  except  that  of  the  appellee  corpo- 
ration, was  sustained.  Appellee  corporation  answered,  trial 
was  had,  and  judgment  rendered  in  favor  of  appellant 
against  appellee  corporation  and  in  favor  of  appellees 
against  appellant  on  their  demurrers.  The  question  pre- 
sented in  this  appeal  is  upon  the  ruling  of  the  court  in  sus- 
taining the  demurrers  of  appellees  to  the  complaint. 

The  first  paragraph  of  the  complaint  avers  that  the  Mer- 
cantile 6  Bureau  Company  is  an  Indiana  corporation  with 
an  authorized  capital  stock  of  $150,000,  of  which  $100,000 
was  designated  as  common,  and  $60,000  as  preferred  stock; 
that  appellees  Cavanagh,  Townsend,  Moore,  McCabe,  and 
Wayman  were  the  incorporators.  Pierce  a  director,  and  Gwin 
a  stockholder  and  manager ;  that  none  of  the  capital  stock  of 
said  company  was  paid  in  except  that  Cavanagh  and  Town- 
send  assigned  to  said  company  certain  copyright  inventions, 
and  received  therefor  the  whole  of  the  authorized  common 
stock ;  that  at  that  time  said  copyright  inventions  were  not 
of  the  value  of  $100,000,  but  were  of  little  or  no  value ;  that 
all  of  said  officers  and  managers  knew  that  said  copyrights 
had  no  value  and  could  have  no  value  until  they  were  per- 
fected and  placed  on  the  market  and  a  demand  created  there- 
for; that,  for  the  purpose  of  raising  a  fund  so  to  place  said 
copyright  articles  upon  the  market,  said  parties  provided  for 
the  sale  of  $50,000,  par  value,  of  the  preferred  stock,  at  the 
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time  knowing  that  said  company  would  have  no  capital  or 
assets  to  carry  on  the  sale  except  by  the  sale  of  said  pre- 
ferred stock,  and  that  said  preferred  stock  could  have  no 
value  over  and  above  the  value  of  said  copyrights ;  that  said 
company  was  not  successful  in  its  business,  and  failed  to 
perfect  said  copyrights  or  create  a  demand  therefor;  that 
thereafter  said  company  and  the  other  appellees,  knowing 
that  said  copyrights  were  of  no  value  and  that  said  company 
was  constantly  losing  money,  determined  to  experiment  fur- 
ther with  said  copyrights,  and,  knovring  that  said  company 
had  no  cash  capital  for  so  doing,  determined  to  purchase  a 
printing  plant  for  its  use;  that  to  procure  the  necessary 
money,  said  company  and  other  appellees  determined  to  rep- 
resent and  hold  out  to  others,  including  this  appellant,  that 
its  said  stock  was  a  good  investment,  its  business  and  assets 
such  that  said  stock  was  worth  par,  and  thereby  to  sell  a  por- 
tion of  said  preferred  stock,  and  said  company,  its  officers 
and  managers  and  some  of  its  stockholders,  to  wit,  said 
other  appellees  named  herein,  conspired  and  confederated 
and  formed  a  joint  and  common  purpose  so  to  do;  that  in 
furtherance  of  said  plan,  scheme,  conspiracy  and  confeder- 
ation by  and  through  its  said  officers  and  managers,  particu- 
larly these  appellees  who  each  and  all  had  knowledge  of  said 
purpose  and  of  the  condition  of  the  business,  property  and 
finances  of  said  company,  as  the  agents  of  said  company  for 
said  purpose,  represented  to  appellant  that  the  business  of 
said  company  was  prosperous  and  a  good,  paying  investment ; 
that  the  output  of  said  company  was  a  valuable  asset  and 
was  selling  rapidly  at  $10  per  book,  while  the  cost  thereof 
was  no  more  than  sixty-five  cents  per  book,  and  with  a  great 
demand  existing  therefor;  that  said  company  was  earning 
profits  and  was  negotiating  for  a  large  printing  establish- 
ment to  be  used  in  this  business;  that  said  company  then 
owned  a  good-sized  printing  plant,  but  needed  a  larger  one 
for  this  business ;  that  said  company  then  owned  two  Lam- 
son  monotypes  which  were  of  the  value  of  $2,000 ;  that  said 
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company  was  solvent,  and  did  not  need  more  money,  but 
that  its  stock  was  a  good  investment  at  par,  and  that  said 
stock  would  pay,  under  the  then-existing  circumstances,  at 
least  six  per  cent  dividends  annually ;  that  it  was  unneces- 
sary that  said  company  sell  any  of  its  said  stock,  but  that 
appellant  would  be  granted  the  privilege  of  purchasing  a 
portion  thereof,  if  she  desired  to  make  a  paying  investment. 
It  is  then  averred  that  each  and  all  of  said  statements  were 
untrue,  and  known  by  said  company  and  said  officers  at  the 
time  to  be  untrue.  Each  of  said  averments  is  then  specific- 
ally denied,  and  the  facts  set  out  in  the  denial  averred  to 
have  been  within  the  knowledge  of  appellees  at  the  time.  It 
is  then  averred  that  appellant  theretofore  had  had  no  deal- 
ings with  appellee  corporation,  and  was  unacquainted  with 
its  financial  affairs,  and  knew  nothing  thereof  except  as 
stated  and  represented  to  her  by  said  appellee ;  that  she  had 
no  opportunity  for  learning  the  actual  facts,  and  that  ap- 
pellees pretended  to  have  knowledge  of  the  facts  so  stated 
and  represented  to  be  true,  and  that  appellant  relied  thereon 
and  had  no  information  to  the  contrary.  It  is  then  averred 
that,  because  of  said  representations  so  made  and  for  said 
purpose,  appellant  bought  twenty-six  shares  of  said  pre- 
ferred stock  and  paid  therefor  $2,600,  and  received  therefor 
twenty-six  shares  of  preferred  stock  and  thirteen  shares  of 
common  stock ;  that  said  company  received  said  amount  and 
appropriated  the  same  to  its  own  use ;  that  neither  said  com- 
mon nor  preferred  stock  at  the  time  she  so  purchased  the 
same  was  of  any  value,  and  has  not  since  been  of  any  value, 
and  by  reason  thereof  she  has  been  damaged  in  the  sum  of 
$2,600. 

The  second  paragraph  of  the  complaint  is  substantially  the 
same  as  the  first,  except  that  it  is  therein  averred  that  ap- 
pellees agreed  together  to  form  a  corporation  with  a  capital 
stock  of  $100,000  common  stock  and  $50,000  preferred 
stock;  that  the  $100,000  common  stock  should  be  issued  to 
Cavanagh   and   Townsend   for   their   copyrights,   although 
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knowing  at  the  time  that  said  copyrights  were  incorrect,  de- 
fective, and  mere  experiments.  It  was  also  agreed  before 
such  oi^anization  that  said  corporation  should  be  used  as  a 
cover  for  their  purposes  and  schemes,  and  as  a  means  of  in- 
ducing others  to  invest  therein  and  purchase  the  stock  there- 
of and  pay  for  the  same  without  knowledge  as  to  the  ex- 
perimental condition  of  said  copyrighted  articles,  and  thus 
secure  to  said  promoters^ and  said  company,  for  their  indi- 
vidual use  and  benefit,  the  means  whereby  to  carry  into 
eflPect  the  schemes  and  purposes  of  said  promoters.  It  is 
then  averred  that,  in  pursuance  of  said  agreement,  said  cor- 
poration was  organized,  and  under  its  cover  said  stock  was 
sold  to  appellant  by  appellees  under  the  false  and  fraudu- 
lent representations  as  averred  in  the  first  paragraph.  The 
same  averments,  as  to  knowledge  on  the  part  of  appellees 
and  lack  of  knowledge  on  the  part  of  appellant,  are  made  as 
are  found  in  the  first  paragraph. 

It  is  contended  on  behalf  of  appellees  that  the  represen- 
tations of  said  appellees  averred  in  the  complaint  were  rep- 
resentations concerning  the  character,  conduct,  credit, 

1.  ability,  trade,  or  dealings  of  the  defendant  corporation, 
a  third  person,  and  hence  §6634  Burns  1901,  §4909  R. 
S.  1881,  applies,  and  that  appellees  cannot  be  held  for  dam- 
ages by  reason  thereof,  since  such  representations  were  not 
in  writing,  as  required  by  said  section.  On  the  other  hand, 
appellant  claims  (1)  that  said  representations  were  not  made 
concerning  the  character,  conduct,  credit,  ability,  trade,  or 
dealings,  but  were  representations  of  existing  facts  as  to 
substantive  property  for  the  purpose  of  showing  the  value 
of  property  sought  to  be  sold;  (2)  that  since  the  representa- 
tions were  made  by  the  officers  and  managers  of  the  corpo- 
ration, the  only  persons  who  could  speak  for  it,  such  repre- 
sentations were  not  made  concerning  a  third  person. 

The  question  presented  by  the  claim  of  appellant  involves 
the  construction  of  §6684,  supra,  being  section  six  of  the 
statute  of  frauds  enacted  in  1852.     This  section  is  as  fol- 
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lows:  ''No  action  shall  be  maintained  to  charge  any  person 
by  reason  of  any  representation  made  concerning  the  char- 
acter, conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  unless  such  representation  be  made  in  writing 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  legally  authorized." 

The  reason  for  the  enactment  of  this  statute  is  weU  stated 
in  Cook  V.  Churchman  (1885),  104  Ind.  141,  where  the  court 
say:  ''The  statute  we  are  now  considering  is  in  all  respects 
the  equivalent  of  what  is  commonly  known  as  Lord  Tenter- 
den 's  act.  This  act  was  introduced  to  supply  a  defect,  found 
to  exist  in  the  statute  of  frauds,  which  was  rendered  con- 
spicuous by  the  decision  in  Pasley  v.  Freeman  [1789],  3  T. 
R.  51.  Notwithstanding  the  provision  that  no  action  should 
be  maintained  whereby  to  charge  another  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of 
another,  unless  the  agreement  was  in  writing,  signed,  etc., 
the  decision  referred  to  pointed  out  a  mode  of  evading  the 
statute,  by  shaping  the  action  so  as  to  make  it  count  upon  a 
tort  or  wrong  by  some  false  or  fraudulent  representation  to 
the  defendant,  in  order  to  induce  him  to  contract  with  an- 
other, instead  of  upon  a  special  promise.  The  intent  and 
purpose  of  the  statute  was  to  cut  off  all  such  actions  and  to 
place  represenations  of  the  character  therein  referred  to 
upon  the  same  basis  as  special  promises  to  answer  for  the 
debt  of  another. "  To  the  same  effect  are  the  cases  of  Walker 
V.  Russell  (1904),  186  Mass.  69,  71  N.  E.  86,  and  Medbury 
V.  Watson  (1843),  6  Met.  (Mass.)  246,  39  Am.  Dec.  726, 
where  the  same  statute  was  under  consideration.  From 
these  authorities  it  clearly  appears  that  the  protection  of  the 
statute  can  only  be  invoked  by  those  who  have  made  repre- 
sentations of  the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  a  third  party  to  induce  a  person  to  extend 
credit  in  some  form  to  such  third  party. 

"Representations  as  to  the  character,  conduct,  credit,  abil- 
ity, trade,  or  dealings,  of  a  third  person,  when  the  primary 
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purpose  for  which  such  representations  are  made  is, 

2.  not  to  induce  the  extension  of  credit,  or  the  delivery 
of  money  or  goods  to  the  person  concerning  whom 

they  are  made,  but  to  secure  the  execution  of  a  contract  to 
which  the  person  making  them  is  a  party,  are  not  within  the 
terms  of  the  statute,  and  need  not  be  in  writing  in  order  to 
be  actionable.  St.  John  v.  Hendrickson  [1882],  81  Ind. 
350;  Hassinger  v.  Newman  [1882],  83  Ind.  124,  -^3  Am.  Rep. 
64".  When,  however,  such  representations  are  made  with  the 
intent  that  a  third  person  shall  in  the  first  instance 

3.  obtain  credit,  money  or  goods  thereupon,  in  order  to 
give  a  cause  of  action  against  the  person  who  made 

them,  they  must  be  in  writing,  signed,  etc.'*  Cook  v. 
Churchman,  supra.  See,  also,  Mann  v.  Blanchard  (1861),  2 
Allen  386;  Medbury  v.  Watson,  supra;  Norton  v.  Huxley 
(1859),  13  Gray  285;  Wells  v.  Prince  (1860),  15  Gray  562; 
McKinney  v.  Whiting  (1864),  8  Allen  207;  Belcher  v.  Cos- 
tello  (1877),  122  Mass.  189. 

The  representations  averred  in  the  complaint  before  us 

were  not  made  to  induce  the  extension  of  credit.    They  were 

representations  of  material,  existing  facts  that  went 

4.  to  establish  primarily  the  value  of  the  property  ap- 
pellees were  seeking  to  sell. 

That  the  representations  incidentally  conveyed  the  im- 
pression that  the  corporation  was  worthy  of  credit,  since 
they  were  to  the  effect  that  the  corporation  had  assets,  was 
solvent,  and  was  prosperous,  etc.,  does  not  affect  the  ques- 
tion. They  were  not  made  for  such  purpose  and  were  not 
acted  upon  in  such  manner.  The  purpose  and  effect  of  the 
representations  were  to  convince  appellant  that  the  preferred 
stock  of  said  corporation  was  valuable  and  a  good  invest- 
ment ;  and,  acting  upon  the  belief  thus  induced,  she  made  the 
purchase,  to  her  damage.  It  is,  however,  contended  by  ap- 
pellees that  the  purchase  of  preferred  stock  in  an  Indiana 
corporation  is  in  effect  a  loan.  But  this  position  is  un- 
tenable. 
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The  holder  of  preferred  stock  is  a  shareholder  in  the  cor- 
poration.   He  is  not  a  corporation    creditor,    and   has   no 
rights  as  such.    His  rights  are  those  of  the  common 

5.  shareholder,  except  as  those  rights  are  limited  by  the 
statute  and  the  contract,  and  the  additional  right  to 

have  his  dividends  paid  out  of  the  earnings  and  his  stock  re- 
deemed out  of  the  assets  in  preference  to  the  common  share- 
holder. 1  Cook,  Corporations  (5th  ed.),  §§267-271;  §§5066- 
5068  Burns  1901,  Acts  1901,  p.  434,  Acts  1893,  p.  162,  §§4, 
5.  The  purchase  of  stock  of  a  corporation  is  not  a  loan  to  the 
corporation  of  the  amount  of  said  stock.  None  of  the  ele- 
ments of  debtor  and  creditor  exist.  The  purchase  of  stock  is 
the  purchase  of  so  much  of  an  interest  in  the  assets  and  af- 
fairs of  such  corporation. 

The  second  paragraph  proceeded  upon  the  theory  that  the 

organization  of  the  corporation  was  a  part  of  the  fraudulent 

scheme,  and  was  effected  as  a  cover  or  misleading  de- 

6.  vice  or  instrument  for  the  successful  fleecing  of  in- 
nocent investors,  and  that  the  whole  plan  was  fraudu- 
lent from  the  beginning.  This  being  true,  all  who  know- 
ingly entered  into  it  became  liable  for  all  damages  that  might 
be  caused  through  their  fraudulent  devices.  The  count  is  a 
plain  action  for  deceit.  The  conception  of  the  scheme,  the 
organization  of  the  company,  the  false  representations,  all 
are  charged  as  a  part  of  one  general  plan  of  fraud  and  de- 
ception for  the  benefit  of  all  the  conspirators.  That  one  link 
of  the  scheme  of  fraud  involved  representations  as  to  the 
value  of  the  assets  and  stock  of  a  corporation  ought  not  in  all 
good  conscience  to  entitle  the  wrongdoers  to  the  protection  of 
a  statute  that  was  enacted  solely  to  protect  against  fraud, 
and  not  as  a  shield  for  fraud.  Miller  v.  Barber  (1876),  66 
N.  Y.  558. 

The  case  of  Cook  v.  Churchman,  supra,  is  not  analogous  to 
this  case  in  any  particular,  and  the  general  rules  therein  laid 
down  are  not  antagonistic  in  any  degree  to  our  holding 
herein. 
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The  case  of  Heintz  v.  Mueller  (1898),  19  Ind.  App.  240, 
however,  does  incidentally  enunciate  some  prin(  iples  of  law 
that  we  are  of  the  opinion  are  not  supported  by  the  clear 
weight  of  the  authorities,  and  it  is  therefore  overruled  so 
far  as  it  conflicts  with  the  holding  herein  made. 

For  the  foregoing  reasons,  the  judgment  is  reversed,  and 
the  trial  court  directed  to  overrule  demurrers  to  the  com- 
plaint.   All  concur. 


Delaware  &  Madison  Counties  Telephone 
Company  v.  Fiske  et  al. 

[No.  5,858.  Filed  October  11,  1907.] 

1.  AFPFJLU^-Briefs. — Errors  assigned,  but  not  argued  on  appeal, 
are  waived,    p.  349. 

2.  Same. — Weighing  Evidence, — ^The  Appellate  Court  will  not 
weigh  the  evidence  In  a  case,  where  there  is  some  evidence  tending 
to  prove  every  material  fact,    p.  350. 

3.  Tbespass. — Cutting  Trees, — Telegraphs  and  Telephones, — Evi- 
dence.— Where  the  evidence  shows  that  a  telephone  company 
obtained  permission  to  attach  its  guy  wire  to  a  tree  near  plain- 
tiffs' dwelling,  and  that  it  proceeded  to  cut  the  top  and  limbs  off 
of  an  ornamental  pine  tree  along  the  walk,  a  verdict  for  plaintiff^ 
for  damages  therefor  is  Justifiable,    p.  350. 

4.  Trial. — Evidence, — Inferences. — Jury, — The  drawing  of  deduc- 
tions and  inferences  from  conflicting  evidence  is  for  the  jury.  p.  351 

5.  Same. — New  Trial, — Verdict, — When  Contrary  to  Law. — Where 
plaintiffs  introduce  some  evidence  on  all  of  the  material  points 
of  their  case,  a  verdict  in  their  favor  is  not  contrary  to  law.     p.  351. 

6.  Evidence. — Cutting  Trees, — Manner  of, — Trespass, — It  was  not 
erroneous,  in  a  case  of  trespass  for  cutting  plaintiffs*  tree,  to  per- 
mit a  witness  to  answer  the  question,  "Describe  to  the  jury  the 
manner  in  which  these  boughs  were  cut  off,  whether  or  not  In  a 
symmetrical  manner  or  othem^ise;  Just  describe  them  to  the 
Jury."    p.  351. 

7.  Same. — Value  of  Realty  Before  and  After  Trespass, — Damages, 
— ^Evidence,  showing  the  value  of  plaintiffs'  real  estate  before  and 
after  the  cutting  of  their  ornamental  shade  tree  by  the  defendant 
telephone  company,  is  admissible  to  prove  the  damages  caused 
by  such  trespass,    p.  351. 

8.  Real  Pbopebty. — Timber, — Growing  trees  are  a  part  of  the  free- 
hold,   p.  352. 
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9.  Afveau— Instructions.'— How  Made  Part  of  the  Record.— Stat- 
utes. — Where  the  transcript  shows  the  filing  of  requested  Instruc- 
tions Immediately  after  the  submission  of  the  evidence,  such 
requested  instructions  being  set  out,  and  it  further  shows  that 
after  the  argument  to  the  jury  the  court  instructed  the  jury,  set- 
ting out  such  instructions,  and  no  order-book  entry  was  made  of 
the  instructions  requested,  and  none  showing  that  exceptions 
were  taken  to  any  of  them,  no  question  is  presented,  under  §544a 
Bums  1905,  Acts  1903,  p.  338,  §1,  or  otherwise,  on  the  instruc- 
tions,   p.  352. 

Prom  Delaware  Circuit  Court ;  Joseph  0.  Leffler,  Judge. 

Action  by  Melissa  J.  Piske  and  others  against  the  Dela- 
ware &  Madison  Counties  Telephone  Company.  From  a 
judgment  for  plaintiffs  for  $50,  defendant  appeals.  Af- 
firmed. 

Gregory,  SUverherg  &  Lotz,  for  appellant. 
Walter  L.  Ball,  A.  E.  Needham  and  Arthur  D,  McKinley, 
for  appellees. 

Myers,  J. — This  action  was  originally  commenced  by  ap- 
pellees against  appellant  before  a  justice  of  the  peace  to  re- 
cover damages  for  an  alleged  wrongful  and  negligent  injury 
to  a  shade  tree  upon  appellees'  premises  in  the  city  of 
Muncie,  Indiana.  Appellees  were  unsuccessful  before  the 
justice  of  the  peace,  and  took  an  appeal  to  the  circuit  court, 
where  a  trial  before  a  jury  was  had,  resulting  in  a  verdict 
and  judgment  in  their  favor. 

The  only  error  relied  on  for  a  reversal  of  the  judgment  is 

the  overruling  of  appellant's  motion  for  a  new  trial.    This 

motion  assigns  a  number  of  reasons,  but  only  those 

1.    argued  by  appellant  will  be  considered.    All  other 

reasons  will  be  deemed  as  waived.    Funk  v.  State,  ex 

rel  (1906),  166  Ind.  455;  McCaslin  v.  State  (1906),  38  Ind. 

App.  184;  Western  Union  Tel.  Co.  v.  McClelland  (1906), 

38  Ind.  App.  578. 

Appellant  insists  that  the  verdict  of  the  jury  is  not  sus- 
tained by  8u£Scient  evidence  and  is  contrary  to  law.    It  is  a 
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familiar  rule  that  an  appellate  tribunal  will  not  dis- 

2.  turb  the  judgment  of  the  trial  court  for  a  lack  of 
evidence,  unless  there  is  an  entire  failure  of  evidence 

to  support  a  material  fact,  without  which  the  verdict  can- 
not stand.  Elkhart  Paper  Co.  v.  Fvlkerson  (1905),  36  Ind. 
App.  219;  Diamond  Block  Coal  Co,  v.  Cutkbertson  (1906), 
166  Ind.  290,  and  cases  cited. 

Looking  to  the  evidence  in  the  record,  and  applying  the 

rule  announced  by  the  court  in  the  case  last  cited,  there  is 

evidence  tending  to  prove  that  appellant  was  a  cor- 

3.  poration;  that  appellees  were  the  owners  of  certain 
real  estate  facing  Adams  street  in  the  city  of  Muncie, 

and  on  which  stood  several  pine  trees;  that  appellant  ob- 
tained permission  from  appellees  to  go  upon  said  premises 
and  erect  a  guy-wire  from  one  of  its  poles  to  a  tree  standing 
near  the  dwelling-house  on  said  premises,  on  condition  that 
appellant  do  no  injury  to  any  of  the  trees  thereon;  that 
near  the  walk  leading  from  said  street  to  said  dwelling- 
house,  and  about  thirty  or  forty  feet  from  the  street,  stood 
two  trees,  one  on  either  side  of  the  walk ;  that  said  guy- wire, 
when  erected,  would  pass  through  the  top  of  one  of  the  two 
trees  mentioned,  and  that  the  tree  through  which  the  wire 
would  pass  was  about  thirty  to  thirty-five  feet  high,  and  is 
the  tree  in  controversy;  that  one  of  appellant's  servants 
trimmed  and  mutilated  this  tree,  leaving  it  at  a  height  of 
from  twelve  to  fourteen  feet,  to  the  extent  that  when  the 
guy-wire  was  erected  it  would  and  did  pass  entirely  over  it ; 
that  one  of  appellees  requested  said  servant  to  remove  only 
from  said  tree  a  dead  limb  five  or  six  feet  long;  that  after 
the  tree  was  trimmed  two  wagon  loads  of  limbs  were  hauled 
away  by  appellant;  that  said  premises,  with  the  tree  un- 
trimmed,  were  worth  $12,000,  and  after  the  mutilation  of 
the  tree,  were  worth  $11,750. 

The  evidence  as  to  many  material  facts  in  this  case  is  ex- 
ceedingly conflicting.    It  was  for  the  jury  alone  to  weigh, 
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make  deductions,  and  draw  inferences  from  such  evi- 

4.  dence,  and  this  court  has  no  right  to  disturb  the  jury's 
conclusion  founded  upon  it.    Parkison  v.  Thompson 

(1905),  164  Ind.  609;  Hudelson  v.  Htidelson  (1905),  164 

Ind.  694;  Maitland  v.  Reed  (1906),  37  Ind.  App.  469.    The 

verdict  of  the  jury  amounts  to  a  finding  of  all  es- 

5.  sential  facts  necessary  to  its  support,  and  if  the  rec- 
ord discloses  any  evidence   from   which   such   facts 

might  reasonably  be  inferred,  and  if  the  verdict  is  within 
the  issues,  it  is  not  contrary  to  law. 

Appellant  also  insists  that  the  court  erred  in  admitting 

certain  evidence  over  its  objection — (1)'  In  permitting  a 

witness  for  appellee'  on  direct  examination  to  answer 

6.  the  following  question:     ** Describe  to  the  jury  the 
manner  in  which  these  boughs  were  cut  oflf,  whether 

in  a  symmetrical  manner  or  otherwise;  just  describe  them 
to  the  jury."  The  question  may  not  be  in  the  best  form,  but 
we  think  its  purpose  was  to  obtain  f roih  the  witness,  not 
Ms  opinion  or  conclusion,  but  a  description  of  the  tree  after 
it  was  trimmed.  The  suggestion  as  to  whether  it  was 
trimmed  in  a  sjonmetrical  manner,  followed  by  asking  the 
witness  to  describe  the  boughs  of  the  tree,  certainly  could 
not  have  been  understood  as  calling  for  anything  except  a 
detailed  description  of  the  tree  after  the  limbs  had  been  cut 
off,  and,  in  view  of  the  general  examination  of  the  witness 
prior  to  this  question,  no  error  was  committed  in  permitting 
the  witness  to  answer. 

(2)  As  to  the  admission  of  evidence  pertaining  to  the 

value  of  the  real  estate  immediately  before  and  after  the 

tree  was  trimmed,  the  court  did  not  err.     The  objec- 

7.  tion  made  to  this  evidence  was  upon  the  grounds 
that  there  was  no  claim  or  demand  for  any  injury  to 

the  real  estate,  and  that  the  complaint  did  not  seek  to  re- 
cover any  judgment  for  damages  to  the  real  estate. 
The  theory  of  the  complaint  was  to  recover  damages  for 
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the  unlawful  and  negligent  injury  to  a  growing  tree  upon 
appellees'  real  estate.    No  one  will  question  the  prop- 

8.  osition  that  the  growing  tree  was  a  part  of  the  free- 
hold, and  being  a  part  of  the  freehold  and  injured,  it 

follows  that  such  injury  might  affect  the  value  of  the  land 
upon  which  it  grew.  Toledo,  etc.,  R.  Co.  v.  Fenstermaker 
(1904),  163  Ind.  534;  GorJiam  v.  Eastchester  Electric  Co. 
(1894),  80  Hun  290,  30  N.  Y.  Supp.  125;  Divight  v.  Elmira, 
etc.,  R.  Co.  (1892),  132  N.  Y.  199,  30  N.  E.  398,  15  L.  B.  A. 
612,  28  Am.  St.  563. 

Appellant  also  insists  that  the  court  erred  in  refusing  to 

give  to  the  jury  certain  instructions  by  it  requested,  and  in 

giving  to  the  jury  certain  instructions  of  its  own  mo- 

9.  tion.    None  of  these  instructions  are  brought  into  the 
record  by  a  bill  of  exceptions,  nor  are  they  made  a 

part  of  the  proceedings  in  this  cause  by  order  of  the  court 
Upon  an  examination  of  the  record  before  us  we  find  an 
order-book  entry  of  date  September  5,  1904,  showing  that 
appellant  at  the  conclusion  of  the  evidence  tendered  to  the 
court  instructions  to  be  given  to  the  jury,  which  instructions 
were  at  that  time  filed ;  and  as  a  part  of  the  same  entry  fol- 
lows a  copy  of  the  instructions  so  requested.  Continuing, 
the  order-book  entry  is  as  follows:  "And  the  arguments  to 
the  jury  are  now  submitted.  And  the  jury  having  heard  all 
the  evidence  and  arguments  of  the  counsel,  and  being  duly 
and  legally  instructed  by  the  court,  which  instructions  are 
filed  herein  and  are  in  these  words."  Then  follows  a  copy 
of  the  instructions,  given  to  the  jury  by  the  court  of  its  own 
motion,  signed  by  the  judge. 

Appellee  insists  that  the  instructions  are  not  a  part  of  the 
^cord,  and  therefore  no  question  as  to  either  set  of  instruc- 
tions is  presented.  It  is  apparent  that  if  any  question  on 
the  instructions,  either  as  requested  or  given,  is  presented, 
it  is  by  force  of  section  one  of  **an  act  concerning  proceed- 
ings in  civil  procedure,"  approved  March  9,  1903  (Acts 
1903,  p.  338,  §544a  Bums  1905).    By  this  section  it  is  pro- 
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vided:  **That  all  instructions  requested  shall  be  plainly 
written  and  numbered  consecutively  and  signed  by  the  party 
or  his  counsel.  The  court  shall  indicate,  before  instructing 
the  jury,  by  a  memorandum  in  writing  at  the  close  of  the 
instructions  so  requested  the  numbers  of  those  given  and  of 
those  refused,  and  such  memorandum  shall  be  signed  by 
the  judge.  All  instructions  given  by  the  court  of  its  own 
motion  shall  be  in  writing  and  shall  be  numbered  consecu- 
tively and  signed  by  the  judge.  •  •  •  All  instructions 
requested,  whether  given  or  refused,  and  all  instructions 
given  by  the  court  of  its  own  motion,  shall  be  filed  with  the 
clerk  of  the  court  at  the  close  of  the  instruction  of  the  jury. 
Exceptions  to  the  giving  or  refusing  of  instructions  may  be 
taken  at  any  time  during  the  term,  and  the  same  may  be 
taken  orally  and  entered  upon  the  record  or  minutes  of  the 
court,  or  in  writing  at  the  close  of  the  instructions  requested, 
or  given  by  the  court  of  its  own  motion,  in  which  case  the 
party  excepting  or  his  counsel  shall  enter  at  the  close  of 
such  instructions  a  memorandum,  which  shall  be  dated  and 
signed,  setting  forth  in  substance  that  such  party  excepts  to 
the  giving  or  to  the  refusing,  as  the  case  may  be,  of  each  of 
the  above  instructions,  designated  by  its  number.  All  in- 
structions requested  as  herein  provided,  whether  given  or  re- 
fused, and  all  ipstructions  given  by  the  court  of  its  own  mo- 
tion, together  with  all  exceptions  taken  to  the  giving  or  re- 
fusing of  instructions  as  herein  prescribed,  and  all  entries 
upon  the  minutes  or  records  of  the  court  in  respect  to  such 
instructions  and  exceptions,  shall  be  a  part  of  the  record 
without  any  bill  of  exceptions  and  as  such  may  be  included 
in  the  transcript  on  appeal.'' 

The  record  before  us  does  not  disclose  any  order-book 
entry  or  memorandum  of  the  court,  signed  or  unsigned  by 
the  judge,  referring  to  the  instructions  so  requested.  It  does 
show  that  certain  instructions  were  given  by  the  court  and 
signed  by  the  judge.    There  is  no  order-book  entry  or  other 
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evidence  that  the  instructions  requested  were  not  given,  ex- 
cept the  inference  to  be  drawn  from  the  fact  that  certain 
instructions  were  requested,  and  that  certain  instructions 
were  given,  and  only  by  comparing  those  requested  and  those 
given  can  it  be  determined  which  ones,  if  any,  of  those  re- 
quested were  refused,  and  which,  if  any,  given.  The  record 
does  not  disclose  any  entry  or  minutes  of  the  court  that  ex- 
ceptions were  taken  at  any  time  during  the  term  to  the 
giving  or  refusing  to  give  any  of  the  instructions.  Nor  does 
it  show  any  exceptions  in  writing  to  the  giving  or  refusing  to 
give  any  of  the  instructions  by  appellant  or  by  its  counsel,  as 
in  said  act  provided. 

Section  one  of  the  act  referred  to  (§544a,  supra),  clearly 
designates  what  shall  be  done  by  the  trial  court,  the 
party  or  his  counsel,  if  the  instructions  requested  and  re- 
fused or  instructions  given  are  to  become  a  part  of  the  tran- 
script on  appeal.  It  is  apparent  from  the  record  that  no 
attempt  has  been  made  to  save  any  question  on  any  of  the  in- 
structions, either  requested  or  refused  or  given  under  said 
act. 

Judgment  aflBrmed. 


Haktpord  Life  Insurance  Company  et  al.  v. 

Hope. 

[No.  6,892.    Filed  June  5,  1007.    Rehearing  denied  October  11,  1907. 
Motion  to  retax  costs  sustained  October  11,  1907.] 

L  PLBAonro. — Complaint. — Misrepresentations. — Existing  FactB.-^ 
Insurance. — Averments  in  a  complaint  tbat  defendant  insurance 
company  and  its  agents  falsely  represented  to  plaintiff  that  it 
was  issuing  a  policy  with  certain  provisions  and  would  issue  him 
one  of  the  same  if  he  would  execute  to  it  his  note  for  a  certain 
amount,  are  allegations  of  existing  facts ;  and  a  complaint  founded 
thereon  for  deceit  is  sufficient,    p.  357. 

2.  Fraud. — Opinions. — Future  Matters. — Fraud  consists,  not  In  the 
expression  of  one's  intentions  or  opinions  merely,  but  in  the  mis- 
representations of  existing  facts,  or  in  misrepresenting,  as  a  fact, 
a  matter  to  occur  in  the  future,    p.  358. 
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3.  Deceit. — Intent. — Fraud. — Damages. — ^The  gist  of  an  action  In 
deceit  for  damages  for  fraud,  is  the  defendants'  evil  Intent— the 
hiteut  to  deceive,    p.  358. 

4.  Same. — Intent. — ResciBnion. — Cancelation. — ^The  action  in  deceit, 
being  founded  upon  defendants'  moral  delinquency,  requires  proof 
of  evil  intent — false  representations  made  with  intent  to  deceive ; 
while  a  suit  for  rescission  or  cancelation  may  be  maintained  with- 
out such  proof,    p.  359. 

5.  Same. — Evidence. — Essentials. — ^To  establish  deceit  there  must 
be  proof  of  false  representations  made  (1)  knowingly,  or  (2) 
without  belief  In  their  truth,  or  (3)  recklessly,  careless  whether 
they  be  true  or  false,    p.  360. 

6.  Evidence. — Similar  False  Representations  to  Others. — Deceit. — 
Insurance. — In  an  action  in  deceit  for  damages  caused  by  false 
representations,  made  by  an  Insurance  company  and  its  agents, 
evidence  of  similar  false  representations,  made  by  such  agents  to 
others,  is  admissible  on  the  question  of  fraudulent  intent,    p.  362. 

7.  Trial.— Instructions.  —  Deceit.  —  Concealment. — When  Fraudu- 
lent.— Insurance. — ^An  Instruction,  in  an  action  in  deceit  against 
an  insurance  company  and  its  agents  for  false  representations 
causing  damage,  that  if  defendants  undertook  to  explain  to  plain- 
tiff the  benefits  accruing  from  its  policy,  and  concealed  the  fact 
that  If  he  died  from  smallpox  without  being  vaccinated,  the 
plaintiff  being  un vaccinated  at  the  time,  to  defendants'  knowl- 
edge, such  concealment  would  constitute  a  fraud,  is  correct    p.  364. 

8.  Same. — Instructions. — Damages. — Amount  of. — Fraud. — ^An  in- 
struction, in  an  action  in  deceit  against  an  insurance  company 
and  its  agents  for  falsely  representing  an  Insurance  policy,  that 
plaintiff  was  entitled  to  recover  the  amount  he  had  been  com- 
pelled to  pay  on  account  of  defendants'  fraud,  with  interest,  to- 
gether with  all  other  damages  proximately  caused  by  such  fraud, 
is  correct,    p.  365. 

9.  Same. — Instructions. — Damages. — Punitive.  —  Insurance.  —  Mis- 
representations.— ^An  Instruction,  In  an  action  In  deceit  against  an 
Insurance  company  and  its  agents  for  falsely  representing  an 
insurance  policy,  that  if  the  jury  find  that  the  defendants  wil- 
fully deceived  plaintlfr.  to  his  injury,  in  misrepresenting  an  in- 
surance policy,  they  might  assess  punitive  damages,  is  incorrect, 
since  such  conduct  constitutes  a  crime,    p.  366. 

30.  False  Pretenses. — Insurance  Policies. — Misrepresentations. — 
The  securing  of  a  person's  bankable  note  in  payment  of  the  pre- 
mium on  an  Insurance  policy,  the  provisions  of  which  have  been 
falsely  misrepresented  by  the  accused,  constitutes  a  violation  of 
§2352  Burns  1901,  Acts  1883,  p.  120,  §1,  providing  that  the  mak- 
ing of  such  misrepresentations  shall  constitute  a  crime,    p.  367. 

11.  Damages. — Principal  and  Agent. — Insurance. — ^An  insurance 
company,  which  is  liable  only  by  the  fraudulent  acts  of  its  agents 
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in  misrepresenting  ttie  provisions  of  its  policy,  cannot  be  liable  In 
deceit  for  a  greater  sum  than  that  for  which  such  agents  are 
liable,    p.  867. 

12.  Damages. — Separation  of. — Appeal, — Final  Judgment — Where 
damages  assessed  consist  of  $32.32  on  account  of  the  payment  of 
a  note,  and  $250  for  damages  generally,  and  the  evidence  shows 
only  the  damage  caused  by  the  payment  of  the  note,  a  final  Judg- 
ment will  be  directed  for  such  amount  on  plaintlflTs  filing  a  re- 
mittitur for  the  remainder,    p.  367. 

13.  Ck>STS. — Remittitvr. — Affirmance, — Ordinarily,  where  a  judg- 
ment is  affirmed  on  condition  that  a  remittitur  is  filed  by  appel- 
lee, the  costs  fall  upon  appellee ;  but  such  rule  is  subject  to  vari- 
ance in  the  discretion  of  the  court,    p.  368. 

14.  Same.  —  MiM-epresentations,  —  Insurance, — Where  defendants' 
wilful  acts  caused  plaintiff  injury  and  his  recovery  was  larger 
than  the  evidence  warranted,  the  plaintifTs  conduct  being  fair, 
the  Appellate  Court  may  tax  the  costs  of  an  appeal  against  it; 
where  the  case  is  affirmed  on*  condition  that  appellee  file  a  remit- 
titur,   p.  368. 

Prom  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Action  by  Edgar  Hope  against  the  Hartford  Life  Insur- 
ance Company  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed  conditionally. 

Kane  dk  Kane,  and  Binford  <&  Walker,  for  appellants. 
Charles  L,  Tindall,  for  appellee. 

Hadley,  J. — This  is  an  action  in  deceit  by  appellee  against 
appellants  and  Ora  F.  Boyce  for  damages,  the  basis  of  the 
action  being  fraudulent  representations  made  by  appellant 
Walker  and  said  Boyce,  as  agents  of  appellant  insurance 
company,  in  procuring  from  appellee  an  application  and  a 
note  for  the  first  year's  premium  for  life  insurance.  A  de- 
murrer was  filed  to  the  complaint,  which  was  overruled. 
Answers  in  general  denial  by  appellants ;  trial  by  jury ;  ver- 
dict and  judgment  for  appellee  against  appellants,  the  in- 
surance company  and  Walker,  and  against  appellee  for  costs 
in  favor  of  Boyce.  Appellants  filed  separate  motions  for  a 
new  trial,  which  were  overruled. 

Error  is  assigned  on  the  ruling  of  the  court  on  the  de- 
murrer and  on  the  motion  for  a  new  trial. 
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The  only  objection  raised  to  the  complaint  is  that  the 
representations  therein  alleged  to  be  fraudulent  were  not 
representations  of  existing  facts. 

The  averments  of  the  complaint  covering  this  point  are: 

That  said  Walker  and  Boyce  represented  to  appellee  that 

said   insurance    company    was    issuing    a    certain 

1.  policy  to  many  persons,  and  would  issue  the 
same  to  the  appellee  for  the  consideration  of 
$31.08  per  year,  which  was  the  premium  on  said  policy 
for  $1,000  for  one  year  for  a  person  of  appellee's 
age;  that  said  policy  would  insure  the  appellee's  life  for 
$1,000,  and  would  provide  that,  if  appellee  lived  to  pay 
premiums  above  stated  on  said  policy  for  the  term  of  twenty 
years,  it  would  mature  at  the  end  of  that  time,  and  said  com- 
pany would  pay  appellee  the  amount  of  the  face  of  the 
policy,  and,  in  addition  thereto,  said  policy  would  participate 
in  the  surplus  earnings  of  said  company,  which,  at  the  end  of 
that  time,  would  be  $350,  or  thereabouts,  and  appellee  could 
then  surrender  his  policy  and  said  company  would  pay  him 
in  cash  said  $1,000  and  said  $350,  making  a  combined  sum 
of  $1,350;  that  said  Walker  and  Boyce  further  represented 
to  appellee  that,  by  the  terms  of  said  policy,  at  the  end  of 
three  years  from  its  date,  appellee  could  surrender  said 
policy,  and  said  company  would  pay  nearly  as  much  as  it  had 
received  from  him  in  premiums.  It  is  then  averred  that  all 
of  said  representations  were  false,  and  known  by  the  appel- 
lants to  be  false  when  made;  that  said  Walker  and  Boyce 
knew  that  said  company  would  not  issue  such  a  policy  to  ap- 
pellee, and  that  said  representations  were  made  with  intent 
to  defraud  appellee,  and  to  induce  him  to  execute  to  them  his 
note  for  $31.08,  the  amount  of  said  premium. 

These  averments  show  that  the  representations  were  made 
with  regard  to  existing  facts.  There  is  no  promise  to  write 
a  special  policy  for  appellee,  but  there  is  the  statement  of 
the  fact  that  the  company    which    appellants    represented 
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were  issuing  and  would  issue  to  appellee  a  particular  kind  of 
I)olicy  which  contained  certain  provisions. 

It  is  well  settled  that  a  statement  of  intention  merely, 

or  the  expression  of  an  opinion,  cannot  be  a  representation 

amounting  to  fraud.    Hartman  v.  International  Bldg,, 

2.  etc.,  Assn.  (1901),  28  Ind.  App.  65.  But  as  is  said  in 
the  case  just  cited:  **  'That  the  fact,  however,  con- 
cerning which  the  statement  is  made  is  future  does  not  of 
itself  prevent  the  misrepresentation  from  being  fraudulent. 
The  statement  of  matter  in  the  future,  if  afiSrmed  as  a  fact, 
may  amount  to  a  fraudulent  misrepresentation,  as  well  as  a 
statement  of  a  fact  as  existing  at  present.'  2  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §877.  See,  also,  2  Pomeroy,  Eq.  Jurisp. 
(2ded.),  %87S  et  seq. 

**In  the  case  at  bar  it  is  alleged  that  appellee  falsely  rep- 
resented to  appellant  that  if  he  would  become  a  member  of 
the  association,  contract  the  loan,  and  pay  the  dues,  interest 
and  premiums,  the  bond  and  mortgage  would  be  paid  and 
canceled  by  a  specified  number  of  payments.  The  statements 
made  to  appellant  were  not  merely  statements  of  what  ap- 
pellee had  an  intention  of  doing,  nor  were  they  simply  the 
expression  of  an  opinion  that  a  certain  specified  number  of 
monthly  payments  would  satisfy  the  bond  and  mortgage,  but 
the  representation  made  was  that  of  a  fact,  and,  although  it 
was  of  a  matter  in  the  future,  having  proved  to  be  false,  the 
rights  of  the  injured  party  relying  upon  it  are  not  different 
from  those  growing  out  of  the  misrepresentation  of  a  present 
fact."  The  complaint  is  sufficient  and  the  demurrer  was 
properly  overruled. 

On  the  trial  appellee  was  permitted  to  prove  by  other  wit- 
nesses living  in  the  neighborhood  that  appellants  had  made 
similar  representations  for  a  similar  purpose,  and, 

3.  upon  receiving  an  application  and  premium,  deliv- 
ered similar  policies  to  said  applicants  as  that  deliv- 
ered to  appellee.    This  evidence  was  introduced  over  the  ob- 
jection of  appellants,  and  it  is  earnestly  ipsisted  that  the  in- 
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troduction  of  such  testimony  was  error.  It  is  contended  on 
the  part  of  the  appellee  that  this  evidence  was  admissible 
for  the  purpose  of  showing  the  intent  or  guilty  knowledge  of 
appellants  in  making  the  representations;  also,  that  it  was 
admissible  to  prove  the  agency  of  said  Walker  and  Boyce. 
On  the  other  hand,  it  is  contended  by  appellants  that  the 
intent  is  immaterial;  that,  if  the  misrepresentations  are 
shown,  fraud  is  imputed  without  regard  to  the  intent  with 
which  they  were  made.  And  counsel  cite  some  authorities 
which  apparently  sustain  their  position,  but,  in  our  opinion, 
when  carefully  considered,  they  may  be  distinguished.  The 
apparent  conflict  of  authorities  is  attributable  to  the  differ- 
ence in  the  character  of  the  actions  of  the  individual  cases. 
This  is  an  action  in  deceit  for  damages  for  fraud,  and  not  an 
action  for  the  rescission  or  cancelation  of  a  contract.  The 
action  for  deceit  or  fraud  is  based  upon  the  evil  intent — ^the 
intent  to  deceive.  Union  Pac.  R.  Co.  v.  Barnes  (1894),  64 
Fed.  80,  12  C.  C.  A.  48;  Lord  v.  Goddard  (1851),  13  How. 
(U.  S.)  198,  14  L.  Ed.  Ill;  Hutchinson  v.  First  Nat.  Bank, 
etc.  (1892),  133  Ind.  271,  36  Am.  St.  537;  Lincoln  v.  Rags- 
dale  (1894),  9  Ind.  App.  555;  Pittsburg,  etc.,  Trust  Co.  v. 
Northern,  etc.,  Ins.  Co.  (1905),  140  Fed.  888,  78  C.  C.  A. 
408;  Fremel  v.  Miller  (1871),  37  Ind.  1,  10  Am.  Rep.  62; 
Kirkpatrick  v.  Reeves  (1889),  121  Ind.  280;  Furnas  v.  Fri- 
day (1885),  102  Ind.  129;  Hardy  v.  Brier  (1883),  91  Ind. 
91;  Oliver  v.  Hubbard  (1902),  29  Ind.  App.  639. 

In  Kimber  v.  Young  (1905),  137  Fed.  744,  70  C.  C.  A.  178, 
the  rule,  as  established  by  all  of  the  authorities  that  have 

given  consideration  to  the  subject,  is  stated  as  fol- 
4.     lows:    **The  basis  of  the  action  of  deceit  is  the  actual 

fraud  of  defendant — ^his  moral  delinquency;  and 
therefore  his  knowledge  of  the  falsity  of  the  representation, 
or  that  which  in  law  is  equivalent  thereto,  must  be  averred 
and  proved.  There  is  much  confusion  in  the  authorities 
upon  this  subject,  due  in  part  to  the  erroneous  assumption 
that  that  which  is  merely  evidence  of  fraud  is  equivalent  to 


360  APPELLATE  COURT  OP  INDIANA, 

Hartford  Life  Ins.  Co.  r.  Hope— 40  Ind.  App.  354. 

the  ultimate  fact  which  it  tends  to  prove,  and  also  to  the  as- 
sumption, likewise  erroneous,  that  an  untrue  representation 
which  would  be  sufficient  to  support  a  suit  in  equity  for  a 
rescission  of  a  contract  is  equally  as  available  in  an  action  of 
deceit  In  Derry  v.  Peek  [1889],  14  App.  Cas.  337,  356,  a 
well-reasoned  case.  Lord  Fitzgerald  said:  *The  action  for 
deceit  at  common  law  is  founded  on  fraud.  It  is  essential  to 
the  action  that  moral  fraud  should  be  established,  and  since 
the  case  of  Evans  v.  Collins  [1844],  5  Q.  B.  •804,  •820,  in 
the  exchequer  chamber,  it  has  never  been  doubted  that  fraud 
must  concur  with  the  false  statement  to  maintain  the  action. 
It  would  not  be  sufficient  to  show  that  a  false  representation 
had  been  made.  It  must  further  be  established  that  the  de- 
fendant knew  at  the  time  of  making  it  that  the  representa- 
tion was  untrue,  or,  to  adopt  the  language  of  the  learned 
editors  of  the  Leading  Cases,  that  ''the  defendant  must  be 
shown  to  have  been  actually  and  fraudulently  cognizant  of 
the  falsehood  of  his  representation,  or  to  have  made  it  fraud- 
ulently without  belief  that  it  was  true."  '  In  the  same  case 
Lord  Herschell  said:  'I  think  the  authorities  establish  the 
following  propositions:  First,  in  order  to  sustain  an  action 

of  deceit,  there  must  be  a  proof  of  fraud,  and  nothing 
5.    short  of  that  will  suffice.    Secondly,  fraud  is  proved 

when  it  is  shown  that  a  false  representation  has  been 
made  (1)  knowingly,  or  (2)  without  belief  in  its  truth,  or 
(3)  recklessly,  careless  whether  it  be  true  or  false.'  In  Lord 
V.  Oodd4JLrd  [1851],  13  How.  (U.  S.)  198,  211, 14  L.  Ed.  Ill, 
it  was  said:  'The- gist  of  the  action  is  fraud  in  the  defend- 
ants and  damage  to  the  plaintiff.  Fraud  means  an  intention 
to  deceive.  If  there  was  not  such  intention;  if  the  party 
honestly  stated  his  opinion,  believing  at  the  time  that  he 
states  the  truth,  he  is  not  liable  in  this  form  of  action,  al- 
though the  representation  turned  out  to  be  entirely  untrue. 
Since  the  decision  in  Hay  craft  v.  Creasy  [1801],  2  East  92, 
the  question  has  been  settled  to  this  effect  in  England.  The 
supreme  court  of  New  York  held  likewise  in  Young  v.  Covell 
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[1811],  8  Johns.  •23,  5  Am.  Dec.  316.  That  court  declared 
to  be  well  settled  that  this  action  could  not  be  sustained 
without  proving  actual  fraud  in  the  defendant,  or  an  inten- 
tion to  deceive  the  plaintiff  by  false  representations.  The 
simple  fact  of  making  representations  which  turn  out  not  to 
be  true,  unconnected  with  a  fraudulent  design,  is  not  suf- 
ficient. This  decision  was  made  forty  years  ago,  and  stands 
uncontradicted,  so  far  as  we  know,  in  the  American 
courts.'  " 

In  Fremel  v.  Miller,  supra,  the  court  quotes  the  following 
from  Taylor  v.  Ashton  (1843),  11  M.  &  W.  401:  *'We  are 
of  opinion,  that  independently  of  any  contract  between  the 
parties,  no  one  can  be  made  responsible  for  a  representation 
of  this  kind,  unless  it  be  fraudulently  made.  That  is  the 
doctrine  laid  down  in  Pasley  v.  Freeman  [1789],  3  T.  B.  51, 
where,  for  the  first  time,  the  cases  on  this  subject  were  con- 
sidered. In  that  case  Mr.  Justice  Grose  differed  from  the 
rest  of  the  court,  and  thought  the  law  gave  no  remedy  for 
fraud,  unless  there  was  a  contract  between  the  parties.  The 
court,  however,  held,  that  if  a  person  told  that  which  was  un- 
true, and  told  it  for  a  fraudulent  purpose,  and  with  the  in- 
tention to  induce  another  to  do  an  act,  and  that  act  was  done 
to  the  prejudice  of  the  plaintiff,  then  an  action  for  fraud 
would  lie.  That  case  was  followed  by  Haycraft  v.  Creasy 
[1801],  2  East  92,  and  a  great  variety  of  other  cases,  and  it 
must  now  be  considered  as  established  law.  But  then  it  was 
said,  that,  in  order  to  constitute  that  fraud,  it  was  not  neces- 
sary to  show  that  the  defendants  knew  the  fact  they  stated  to 
be  untrue ;  that  it  was  enough  that  the  fact  was  untrue,  if 
they  communicated  that  fact  for  a  deceitful  purpose ;  and  to 
that  proposition  the  court  is  prepared  to  assent.  It  is  not 
necessary  to  show  that  the  defendants  knew  the  fact  to  be 
untrue.  If  they  stated  a  fact  which  was  true  for  a  fraudu- 
lent purpose,  they  at  the  time  not  believing  that  fact  to  be 
trae,  in  that  case  it  would  be  both  a  legal  and  moral 
fraud.'' 
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And  continuing,  the  following  explanation  is  made  of  the 
conflicting  authorities:  ''The  conflict  in  the  decisions  on 
this  subject  has  been  mainly  produced  by  the  nature  of  the 
action  and  the  character  of  the  court  trying  the  cause.  The 
courts  of  equity  would  afford  relief  by  reforming  or  rescind- 
ing a  contract  founded  upon  a  mutual  mistake  of  fact  upon  a 
material  matter,  although  the  misrepresentation  was  inno- 
cently made  by  mistake,  while  the  courts  of  law  would  afford 
no  remedy,  in  the  absence  of  a  warranty,  unless  there  was 
either  positive  or  constructive  fraud.  This  will  explain  the 
conflict  in  the  two  principal  cases  in  this  court.  The  case  of 
Zehner  v.  Kepler  [1861],  16  Ind.  290,  was  to  recover  dam- 
ages for  a  false  and  fraudulent  misrepresentation,  while  the 
case  of  Woodruff  v.  Garner  [1866],  27  Ind.  4,  89  Am.  Dec. 
477,  was  a  proceeding  in  equity  to  obtain  a  rescission  of  a 
contract." 

From  the  foregoing  authorities,  it  will  be  seen  that  in  ac- 
tions for  fraud  for  damages  the  intent  with  which  the  fraud- 
ulent acts  were  performed    must    be    averred    and 

6.  proved,  and  it  will  be  found  upon  examination  that 
the  cases  announcing  a  different  doctrine  are  cases  of 
an  equitable  nature,  where  the  courts  will  afford  relief  upon 
the  showing  of  a  mere  mutual  mistake,  and  where  actual 
fraud  is  entirely  absent.  And  while  the  language  of  some  of 
these  cases  is  general,  and  apparently  applies  to  all  cases  of 
fraud,  yet  such  language  must  be  held  to  apply  only  to  cases 
of  like  character.  The  case  of  Bischoff  v.  Coffelt  (1854),  6 
Ind.  23,  upon  which  appellants  seem  to  rely,  is  of  this  class. 

Intent,  then,  being  a  material  issue  in  this  case,  brings  it 
within  the  exceptions  to  the  general  rule,  that  independent 
and  disconnected  occurrences  which  do  not  bear  directly 
upon  the  issues  are  irrelevant,  and  render  evidence  of  such 
other  like  acts  or  representations  admissible;  it  being  well 
settled  that  such  similar  acts  or  representations  go  directly 
to  the  proof  of  the  intent.    Continental  Ins,  Co.  v.  Insur-^ 
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ance  Co.,  etc.  (1892),  1  U.  S.  App.  201,  51  Fed.  884,  2  C.  C. 
A.  535;  French  v.  White  (1856),  5  Duer  (N.  Y.)  254;  Moore 
V.  Schrader  (1895),  14  Ind.  App.  69;  Castle  v.  BuUard 
(1859),  23  How.  (U.  S.)  172,  16  L.  Ed.  424;  1  EUiott,  Evi- 
dence,  §§161, 162;  Huntingford  v.  Massey  (1859),  I  P.  &  P. 
690;  Blake  v.  Albion  Life  Assur.  Soc.  (1878),  4  C.  P.  D.  94. 

Since,  if  a  person  makes  false  and  misleading  statements 
to  one  to  induce  him  to  part  with  his  money,  from  a  repeti- 
tion of  the  same  or  similar  false  statements  to  another  for 
a  like  purpose,  it  may  well  be  inferred  that  they  are  the 
emanations  of  a  deceitful  heart  or  designing  mind,  or  one 
with  a  reckless  disregard  for  truth  and  fairness  to  others. 
Intent  being  a  mental  condition,  as  a  rule  it  can  only  be 
shown  by  extrinsic  matters. 

In  1  Elliot,  Evidence,  §162,  the  learned  authors  so  clearly 
lay  down  the  reasons  for  the  rule  that  we  quote:  '*The 
reasons  for  the  admission  of  such  evidence  are  in  the 
main  those  stated  by  a  learned  editor  with  reference 
to  evidence  of  mental  states  substantially  as  follows:  To 
prove  purpose,  intent,  motive,  knowledge,  or  other  mental 
state  is  a  task  of  difficulty.  A  direct  appeal  to  the  judg- 
ment of  Heaven,  by  ordeal,  wager  of  battle,  or  the  like  was 
considered  necessary  by  our  ancestors  to  aid  consciously 
feeble  resources  for  the  discovery  of  truth,  when  locked  up 
in  a  human  breast.  But  this  is  a  mystery  which  modem 
jurisprudence  by  the  use  of  reason  undertakes  to  unravel. 
It  demands,  however,  from  the  nature  of  the  problem,  a  cer- 
tain relaxation  of  the  usual  rules  of  evidence.  Unless  the 
person  whose  mental  state  is  involved  admits  its  existence, 
the  fact  of  such  mental  state  can  Be  established  only  by  proof 
of  its  natural  manifestations,  either  in  language  or  conduct. 
It  follows,  therefore,  that  in  cases  where  a  mental  state  is  a 
fact  in  issue,  the  usual  expressions  of  such  state  are  com- 
petent •  •  •  It  naturally  follows  that  such  proof  will 
frequently  be  found  in  the  doing  of  an  act  at  another  time 
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Bimilar  to  the  one  as  to  which  the  issue  is  raised  in  the  ease 
on  trial.  That  such  proof  would  come  within  the  scope  of 
the  rule  against  admitting  res  inter  alios  acta,  does  not  af- 
fect the  validity  of  the  reasoning  under  which  it  is  re- 
ceived.*'   The  evidence  herein  referred  to  was  admissible. 

Appellants  object  to  the  tenth  instruction  given  by  the 

court   on   its    own   motion.     By  this  instruction  the  jury 

were  told  that  they  should  find  for   the  appellee 

7.  if  Walker  and  Boyce  represented  themselves  to 
be  agents  of  the  insurance  company,  and,  in  the 
course  of  soliciting  appellee  for  insurance,  undertook 
to  describe  and  explain  to  appellee  the  terms  and  con- 
ditions of  the  policy  applied  for,  which  was  afterwards 
delivered,  and  if  they  represented  to  him  that,  by  the 
terms  of  said  policy,  in  case  of  his  death  within  twenty  years, 
the  policy  being  in  force,  his  beneficiary  would  receive  the 
sum  of  $1,000,  and  in  addition  thereto  an  amount  equal  to 
all  the  premiums  he  had  paid  to  the  company  at  the  time  of 
his  death,  and  if  they  concealed  from  him  and  failed  to  ex- 
plain to  him  that  in  case  of  death,  as  aforesaid,  from  small- 
pox, he  not  having  been  successfully  vaccinated,  his  bene- 
ficiaries would  only  be  entitled  to  receive  the  amount  of 
money  paid  to  the  company  in  premiums  at  the  time  of  his 
death,  which  latter  condition  was  in  fact  a  part  of  said 
policy,  and  which  representations  appellee  had  a  right  to  and 
did  believe,  and  by  which,  together  with  the  aforesaid  con- 
cealments, appellee  was  deceived  and  injured. 

It  is  earnestly  insisted  by  appellants  that  mere  eonceal- 
ment  is  not  fraud,  and  that  this  instruction  is  erroneous. 
It  is  averred  in  the  complaint  and  shown  by  the  evidence 
that  Boyee  and  Walker  knew  that  appellee  had  not  been 
vaccinated;  that  said  Boyce  and  Walker  undertook  to  ex- 
plain, and  did  explain,  the  provisions  of  the  policy  appellee 
would  receive  upon  his  application,  and  stated  that  he 
would  receive  the  payment  as  set  out  in  the  above  instruc- 
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tion,  but  did  not  intimate  to  him  that  there  were  any  excep- 
tions to  these  provisions.  In  such  case  such  concealment  is 
fraud.  Fremel  v.  Miller  (1871),  37  Ind.  1,  10  Am.  Rep. 
62;  Court  V.  Snyder  (1891),  2  Ind.  App.  440,  50  Am,  St. 
247;  Shaeffer  v.  Shade  (1844),  7  Blackf.  178. 

Appellants  undertook  fully  to  explain  and  describe  the 
provisions  of  the  contract  that  appellee  was  buying.  Having 
done  this,  taking  into  consideration  the  peculiar  character  of 
the  contract  and  the  ease  in  which  an  unskilled  person  might 
be  misled  with  reference  thereto,  any  concealment  of  any 
defect  or  matter  that  would  depreciate  the  value  of  the  con- 
tract became  an  act  of  fraud.  Appellants  might  have  been 
silent  and  have  been  safe,  but,  having  been  more  than  silent, 
having  undertaken  fully  to  describe  the  provisions  of  the 
contract,  they  were  bound  to  give  an  honest  exposition  of  the 
same,  and,  if  they  failed  in  this,  they  became  liable  for  legal 
fraud.     The  instruction  was  not  erroneous. 

The  giving  of  instruction  twelve  by  the  court  on  its  own 

motion  is  also  assigned  as  error.     By  this  instruction  the 

jury  were  told  that  in  this  action  appellee  was  en- 

8.  titled  to  recover  the  amount  of  the  note  he  had  been 
compelled  to  pay,  on  account  of  the  fraud  of  appel- 
lants, with  six  per  cent  interest,  together  with  such  other 
damages  as  were  the  proximate  result  of  the  fraud.  It  is 
urged  against  this  instruction  that  this  is  not  a  proper 
measure  of  damages,  but  that  the  proper  measure  of  dam- 
ages is  the  amount  appellee  was  compelled  to  pay  on  account 
of  the  contract.  If  this  were  an  action  for  the  rescission  of 
a  contract  only,  then  appellant's  contention  would  be  cor- 
rect ;  but,  as  we  have  shown,  this  is  an  action  for  fraud,  and 
in  such  case  **the  damage  to  be  recovered  must  always  be 
the  natural  and  proximate  consequence  of  the  act  complained 
of."  Crater  v.  Binninger  (1869),  33  N.  J.  L.  513,  97  Am. 
Dec.  737;  Smith  v.  BoUes  (1889),  132  U.  S.  125,  10  Sup.  Ct. 
39,  33  L.  Ed.  279. 
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The  court  gave  on  its  own  motion  instruction  fifteen,  which 
is  as  follows :  **If  you  believe  from  this  evidence  that  the  de- 
fendants Walker  and  Boyce,  or  either  of  them,  were 

9.  the  authorized- agent  or  agents  of  the  defendant  Hart- 
ford Life  Insurance  Company,  and  represented  them- 
selves to  be  such  agents  to  the  plaintiff,  and  that,  in  the 
course  of  the  business  of  the  company  of  soliciting  the  plain- 
tiff for  insurance  and  in  the  negotiation  leading  up  to  his 
taking  out  a  policy,  they  wilfully,  purposely,  and  wantonly 
deceived  and  defrauded  the  plaintiff  to  his  injury,  then  and 
in  that  event  you  may,  in  addition  to  the  actual  damages  sus- 
tained by  the  plaintiff,  give  exemplary  damages  against  the 
Hartford  Life  Insurance  Company  and  against  the  de- 
fendants Walker  and  Boyce,  or  either  of  them  here  found 
against,  and  whom  you  believe  permitted  the  fraud  in  the 
manner  and  form  aforesaid,  such  damages  being  given  as 
punishment  for  the  wrongful  acts,  and  not  exceeding,  to- 
gether with  other  damages,  the  amount  demanded  in  the 
complaint.  ? 

Appellants  assail  this  instruction  on  the  grounds  that,  by 
§2352  Bums  1901,  Acts  1883,  p.  126,  §1,  in  force  at  the  time 
this  transaction  was  had,  such  representations  would  be  in- 
dictable ;  and  that  since  appellants  were  subject  to  criminal 
prosecution  they  were  not  liable  for  punitive  damages  for 
such  indictable  acts.  It  is  contended  on  the  part  of  appel- 
lee: (1)  That  the  acts  of  appellants  were  such  false  pre- 
tenses as  were  not  indictable  under  the  statute,  being  repre- 
sentations as  to  future  acts;  (2)  that,  since  the  appellant 
insurance  company  is  a  corporation,  it  is  not  subject  to  in- 
dictment for  false  pretenses.  It  is  well  settled  that  punitive 
or  exemplary  damages  cannot  be  assessed  where  such  acts 
constitute  a  criminal  offense.  Borkenstein  v.  Schrack 
(1903),  31  Ind.  App.  220;  Koemer  v.  Oberly  (1877),  56  Ind. 
284. 

Appellants  represented  that  the  appellant  insurance  com- 
pany had  a  certain  contract  to  sell;  that  it  contained  certain 


MAY  TERM,  1907.  367 

Hartford  I-ife  Ins.  Co.  v,  Hope — 40  lud.  App.  354. 

provisions ;  that  if  appellee  would  give  his  note  for  a 

10.    certain  amount  this  contract  would  be  delivered  to 
him.     Such  representations,  if  relating  to  a  material 
matter  and  if  false  and  relied  upon,  would  constitute  false 
pretenses  under  §2352,  mpra,  and  this  being  so,  Walker  and 
Boyce  would  not  be  liable  for  punitive  damages  in  a  civil 
action  therefor,  and  said  instruction  was  erroneous.     It  is 
true  that  appellant  insurance  company  could  not  be  prose- 
cuted for  false  pretenses,  but  the  instruction  was  not  limited 
to  the  insurance  company.    And  whatever  damages 
.  11.    the  company  was  liable  for  was  through  its  agents 
Walker  and  Boyce,  and  therefore  its  liability  could 
not  be  greater  than  that  of  its  agents.    Indiana,  etc.,  Tor- 
pedo  Co.  V.  Lippincott  Glass  Co.  (1905),  165  Ind.  361.     The' 
verdict  of  the  jury  was  for  $282.32,  $250  of  which,  as  shown 
by  the  verdict,  was  for  damages  generally,  and  $32.32  for 
the  note  and  interest  appellee  had  been  compelled  to  pay. 
As  there  was  no  evidence  whatever  of  any  damages  that  ap- 
pellee had  sustained,  except  the  payment  of  said  note,  it  is 
apparent  that  $250  of  the  amount  was  exemplary  damages. 
It  is  evident,  therefore,  that  the  instruction  was  not  harmless. 

There  are  other  questions  presented,  but  under  our  view 
of  the  case  they  are  immaterial,  and  need  not  be  considered. 

There  is  uncontradicted  evidence  that  appellee  suffered 

damage  to  the  amount  of  $32.32,  the  amount  of  the  note  he 

was  compelled  to  pay.     There  is  no  evidence  of  any 

12.  other  damage.  It  is  therefore  apparent  that,  under 
our  view  of  the  case,  the  judgment  should  have  "been 
for  the  above  amount,  and  that  it  is  excessive  to  the  amount 
of  $250.  With  this  situation  clearly  before  us,  we  are  of 
the  opinion  that  justice  will  be  fully  met  if  appellee  remits 
said  sum  of  $250. 

It  is  therefore  ordered  that,  if  appellee  remits  $250  of  said 
judgment  within  thirty  days,  the  judgment  will  then  be  af- 
firmed. If  such  remittitur  is  not  made  within  such  time,  the 
judgment  will  then  be  reversed. 
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On  Motion  to  Retax  Costs. 

Hadley,  J. — In  this  cause  the  order  of  the  court  was  that, 
if  appellee  entered  a  remittitur  within  thirty  days,  the  cause 

should  be  aflSrmed.  Appellee  duly  entered  such  re- 
13.    mittitur.     The  costs  of  the  appeal  were  taxed  to  the 

appellee.  Appellee  now  makes  a  motion  to  retax  the 
costs,  and  contends  that  they  should  be  taxed  to  appellants. 
As  a  general  rule,  where  a  cause  is  affirmed  on  a  remitti- 
tur, the  costs  of  the  appeal  are  taxed  to  the  appellee.  Ew- 
bank's  Manual,  §§251,  270;  CummiJigs  v.  Oirton  (1898),  19 
Ind.  App.  248,  252.  But  this  is  not  a  hard  and  fast  rule, 
that  may  not  be  varied  as  justice  may  require.     §676  Bums 

1901,  §664  R.  S.  1881.  The  record  shows,  and  the 
14.    jury  found,  that  the  company  grossly  misrepresented 

the  contents  of  its  policy ;  that  it  took  appellee's  note, 
payable  in  bank,  for  the  premium  before  the  policy  was  is- 
sued ;  that  it  discounted  it  in  bank  either  before  the  policy 
was  issued  or  after  it  had  been  notified  by  appellee,  imme- 
diately upon  receipt  of  the  policy,  in  plain  terms,  that  he  re- 
pudiated the  whole  contract,  for  the  reasons,  specifically 
stated,  that  the  same  did  not  contain  the  provisions  agreed 
upon,  and  that  he  would  not  accept  the  policy  and  demanded 
the  return  of  his  note.  Appellants  refused  to  return  the 
note,  or  the  amount  of  the  same,  and  appellee  was  compelled 
to  pay  it.  This  shows  such  an  utter  disregard  for  its  ob- 
ligations and  the  rights  of  others  as  to  make  this  litigation 
necessary.  For  these  reasons,  and  from  the  equity  of  the 
case  as  appears  from  the  whole  record,  it  is  our  opinion  that 
justice  requires  that  appellants  pay  the  costs  of  this  appeal. 
The  clerk  is  therefore  directed  to  tax  the  costs  of  the  appeal 
to  appellants. 
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Henry  et  al,  v.  Central  Trust  Company, 
Administrator. 

[No.  0,088.    Filed  October  15,  1907.] 

1.  Tbial. — Special  Findings. — Decedents'  Estates. — Sale  of  Lands. 
— In  a  proceeding  by  an  administrator  against  the  heirs  for  an 
order  to  sell  decedent's  real  estate  for  the  payment  of  his  debts, 
the  trial  court,  upon  application,  should  make  a  special  finding  of 
facts,    p.  370. 

2,  Dbcedewts'  Estates. — Real  Estate. — Sales  to  Pay  Debts, — Spe- 
cial Findings. — Conclusions. — Conclusions  of  law  that  a  decedent's 
real  estate  is  subject  to  sale  for  the  payment  of  debts  and  that 
defendants  are  liable  for  costs,  properly  follow  special  findings 
showing  that  defendants'  claim  to  such  land  is  baseless,  and  that 
decedent  owed  certain  amounts  and  died  the  owner  of  the  real 
estate  sought  to  be  sold.    p.  371. 

8.  Trial. — Special  Findings. — Conclusions  of  Law. — Exceptions.-- 
Waiver. — New  Trial. — An  exception  to  the  conclusions  of  law  ad- 
mits the  correctness  of  the  facts  found;  and  a  failure  to  except 
to  such  conclusions  is  a  waiver  of  any  question  of  the  sufficiency 
of  the  facts  to  sustain  such  conclusions,  the  question  whether  the 
evidence  Justified  the  facts  found  being  properly  raised'  by  a 
motion  for  a  new  trial,    p.  373. 

4  Appeai^ — Weighing  Evidence. — ^Where  there  is  some  evidence 
tending  to  prove  the  existence  of  the  different  facts  contained  in 
special  finflings,  the  Apt)ellate  Court  will  not  disturb  the  Judgment 
rendered  thereon,    p.  373. 

Prom  Putnam  Circuit  Court;  C.  C.  Matson,  Special 
Judge. 

Proceeding  by  the  Central  Trust  Company  of  Greencastle, 
as  administrator  of  the  estate  of  Daniel  L.  Henry,  deceased, 
against  Jasper  J.  Henry  and  others.  Prom  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

Charles  E.  Cox,  Charles  Remster  and  Moore  &  Moore,  for 
appellants. 
8.  A.  Hays,  for  appellee. 

CoMSTOCK,  C.  J. — The  appellee  filed  its  petition  in  the 
Putnam  Circuit  Court,  making  the  appellants  defendants 

Vol.  40—24 
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thereto,  averring  that  Daniel  L.  Henry  died  intestate  in  Put- 
nam county,  Indiana,  leaving  surviving  him  his  widow, 
Emma  Henry,  and  certain  children  and  a  grandchild,  his 
only  heirs  at  law;  that  decedent  owned  two  tracts  of  land 
in  Putnam  county,  Indiana  (describing  them),  and  also  lot 
three,  block  two,  Braden  and  others'  North  Indianapolis  ad- 
dition to  Indianapolis;  that  said  real  estate  in  Putnam 
county  was  encumbered  by  certain  mortgages,  owned  and 
held  by  certain  defendants  to  the  petition,  and  that  Emma 
Henry  has  no  interest  therein  except  the  right  to  occupy  one 
of  said  tracts;  that  Jasper  J.  Henry  and  Fred  D.  Henry 
were  claiming  some  interest  in  and  to  said  lot  three  in  block 
two,  other  than  as  heirs  of  said  decedent,  and  praying  for  an 
order  of  said  court  authorizing  appellee  to  sell  said  real 
estate,  or  so  much  as  would  be  necessary  to  pay  the  debts  and 
liabilities  of  said  estate,  and  praying  that  Emma  Henry  be 
adjudged  to  have  no  interest  in  said  real  estate^  except  the 
right  to  occupy  a  certain  portion  thereof,  and  that  the  title  of 
said  real  estate  be  quieted  as  against  all  of  the  defendants, 
except  such  interest  as  they  may  have  as  heirs  at  law  of  said 
decedent.  Emma  Henry  was  defaulted.  Defendants  Nellie 
M.  0  'Hair,  Emma  0  'Hair,  Lou  Ann  Scobee,  Martha  L.  Hil- 
lis,  Mary  E.  Whelan,  Maggie  J.  Morris  and  Eliza  O.  Clark, 
filed  their  written  consent  to  the  sale  of  one  of  the  tracts  de- 
scribed in  Putnam  county  and  lot  three  in  block  two  in 
Braden  and  others'  addition  to  North  Indianapolis. 

The  cause  was  put  at  issue  as  to  the  other  defendants  ex- 
cept Amanda  Randel  and  the  Central  Trust  Company, 
neither  of  whom  was  served  with  process  and  neither  of 
whom  appeared  to  the  action. 

At  the  request  of  the  appellants,  the  court  properly  made 
special  findings,  stated  conclusions  of  law  thereon,  and  ren- 
dered judgment  in  favor  of  the  petitioners.    Peter* 

1.    son  V.  Erwin  (1902),  2&  Ind.  App.  330;  Slauier  v. 

Favorite   (1886),  107  Ind.  291,  57  Am.  Rep.  106; 

Taylor  v.  Wright  (1884),  93  Ind.  121;  Wainri^Kt  v.  Bur- 
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roughs  (1891),  1  Ind.  App.  393;  Wysong  v.  Nealis  (1895), 
13  Ind.  App.  165;  Swift  v.  Barley  (1898),  20  Ind.  App.  614. 

The  appellants  assign  that  the  court  erred  in  its  conclu- 
sions of  law  and  in  overruling  the  appellants'  motion  for  a 
new  trial.  The  causes  set  out  in  the  motion  for  a  new  trial 
are:  (1)  The  decision  of  the  court  is  not  sustained  by  sufK- 
cient  evidence;  (2)  the  decision  of  the  court  is  contrary  to 
law;  (3)  the  special  findings  are  not  sustained  by  sufficient 
evidence;  (4)  the  special  findings  are  contrary  to  law. 

The  special  findings  are  substantially  as  follows :  The  de- 
cedent, Daniel  L.  Henry,  died  intestate  in  Putnam  county, 
Indiana,  on  April  4,  1905,  leaving  surviving  him  as 

2.  his  only  heirs  at  law,  Emma  Henry,  his  widow,  and 
the  following  children,  to  wit,  Jasper  J.  Henry,  Fred 
D.  Henry,  Eliza  0.  Clark,  Lou  Ann  Scobee,  EUena  G. 
O'Hair,  Maggie  Morris,  Martha  Hillis,  Nellie  M.  O'Hair  and 
Mary  Whelan,  and  one  grandchild,  Jessie  Thomas,  daughter 
of  a  deceased  daughter  of  said  decedent,  all  of  whom  are  de- 
fendants in  this  action.  Said  Daniel  L.  Henry  was  the  owner 
in  fee  simple  at  the  time  of  his  death  of  the  following  real 
estate,  to  wit,  lot  three  in  block  two  of  North  Indianapolis, 
of  the  probable  value,  exclusive  of  liens,  of  $1,200,  and  of 
the  appraised  value  of  $1,250.  (We  omit  other  tracts  of  real 
estate,  for  the  reason  that  said  lot  is  the  subject  of  this  con- 
troversy.) Prior  to  his  marriage  the  decedent  entered  into 
an  antenuptial  contract  with  his  said  widow,  of  which  the 
following  is  a  copy  (setting  it  out),  and  the  same  was  in 
full  force  and  effect  at  the  death  of  said  decedent^  but  it 
is  not  material  to  the  matters  involved  in  this  appeal.  All 
of  said  real  estate  owned  by  said  decedent  at  the  time  of  his 
death,  is  liable  to  be  sold  to  make  assets  for  the  payment  of 
the  debts  and  liabilities  of  said  estate,  certain  designated 
lands  being  subject  however  to  the  rights  of  the  defendant 
Emma  Henry  therein,  under  the  provisions  of  said  antenup- 
tial contract.  The  personal  estate  of  the  decedent  is  as  fol- 
lows (giving  a  statement  of  the  personal  estate  and  state- 
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ment  of  indebtedness).  The  personal  estate  of  said  decedent 
is  insufficient  to  satisfy  the  liabilities  of  said  estate.  The 
claims  of  the  defendants  Jasper  J.  Henry  and  Fred  D, 
Henry  to  lot  three  in  block  two  in  said  addition  are  false 
and  unfounded  in  law  and  equity.  On  July  22,  1904,  the  de- 
cedent loaned  the  defendants  Jasper  J.  Henry  and  Fred  D. 
Henry  $2,000,  and  said  lot  three  was  purchased  by  said  de- 
fendants and  the  improvements  thereon  paid  for  out  of  said 
money.  On  October  28,  1904,  said  Jasper  J.  Henry  and 
Fred  D.  Henry,  being  indebted  to  said  decedent,  Daniel  L. 
Henry,  in  the  sum  of  $2,019,  on  account  of  said  money  so 
borrowed,  conveyed  said  lot  three  in  block  two,  above  de- 
scribed, to  Daniel  L.  Henry,  in  payment  of  $1,500  of  said 
indebtedness.  No  part  of  said  sum  of  $2,000  so  borrowed  of 
said  decedent  by  said  defendants  on  July  22,  1904,  has  ever 
been  paid  except  said  sum  of  $1,500,  so  paid  by  said  convey- 
ance above  named.  Said  lot  three  in  block  two  ought  to  be 
sold  to  pay  the  debts  and  liabilities  of  said  estate.  Said 
Jasper  J.  Henry  and  Fred  D.  Henry  are  both  insolvent  and 
have  no  property  subject  to  execution,  except  as  heirs  in  the 
estate  of  said  Daniel  L.  Henry,  deceased. 

As  conclusions  of  law  upon  the  facts  the  court  finds :  The 
law, is  with  the  plaintiff  in  this  cause.  The  following  real 
estate  described  in  the  petition  ought  to  be  sold  by  the  ad- 
ministrator of  the  estate  of  Daniel  L.  Henry,  deceased,  to 
make  assets  to  pay  the  liabilities  of  the  deceased,  to  wit: 
The  west  half  of  the  northwest  quarter  of  section  three,  and 
the  east  half  of  the  northeast  quarter  of  section  four,  both 
in  township  fourteen  north,  range  four  west,  in  Putnam 
county,  Indiana,  and  also  lot  three  in  block  two  in  Braden 
and  others'  addition  to  North  Indianapolis,  Marion  county, 
Indiana.  Said  real  estate  ought  to  be  sold  at  private  sale 
for  not  less  than  the  appraised  value  thereof.  The  plaintiff 
ought  to  recover  of  the  defendants  Jasper  J.  Henry  and 
Fred  D.  Henry  the  costs  made  on  the  issues  in  this  cause. 
It  was  adjudged  that  said  lot  three,  with  other  real  estate. 
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be  sold  to  make  assets  for  the  payment  of  debts  of  said 
decedent. 

We  have  set  out  a  summary  of  the  special  findings,  with 
perhaps  more  particularity  than  necessary,  but  to  the  end 
that  it  might  be  manifest  that  the  conclusions  of  law  were 
justified  by  the  facts  found. 

An  exception  to  a  conclusion  of  law  admits  the  correct- 
ness of  the  facts  found,  but  appellants  failed  to  take  excep- 
tion in  the  case  at  bar,  thereby  waiving  any  question 

3.  of  the  sufficiency  of  the  findings  to  sustain  the  con- 
clusions of  law.    Peterson  v.  Erwin,  supra.    However, 

the  sufficiency  of  the  evidence  to  sustain  the  findings  is  pre- 
sented by  the  motion  for  a  new  trial. 

Without  reference  to  certain  failures  upon  the  part  of  the 

appellants  to  comply  with  the  rules  of  this  court  intended 

to  govern  the  preparation  of  briefs  and  facilitate  the 

4.  business  of  this  court,  pointed  out  in  behalf  of  the 
appellees,  we  have  examined  the  record,  and  find  that, 

from  the  evidence  and  the  reasonable  inferences  which  the 
court  was  warranted  in  drawing  therefrom,  no  material  fact 
found  was  wanting  in  evidence  to  support  it. 

No  question  is  raised  upon  the  sufficiency  of  the  petition 
nor  upon  the  admission  or  rejection  of  evidence,  and  we  do 
not  believe  that  any  good  purpose  would  be  served,  in  view 
of  the  special  findings,  by  a  recital,  or  even  a  summary,  of 
the  evidence.    We  find  no  reversible  error. 

Judgment  affirmed. 


City  op  Bloomington  v.  Woodworth. 

[No.  6.027.    Filed  June  6,  1907.    Rehearing  denied  October  15, 1907.1 

1.  Trial. — Instructions. — Damages. — Duty  of  Injured  Person  to 
Exercise  Care  in  Curing  Himself. — It  Is  the  duty  of  a  person,  In- 
jured by  the  negligence  of  another,  to  use  reasonable  care  in  car- 
ing for  himself  after  being  injured;  and  damages  sustained  be- 
cause of  a  failure  to  exercise  such  care  cannot  be  recovered,     p.  376. 
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2.  Trial. — Instructions, — Applicability  to  Evidence, — Instructions 
requested  should  be  refused,  where  not  applicable  to  the  evidence 
in  the  case.    p.  376. 

8.  Same. — Instructions. — Repetition. — Instructions  requested  should 
be  refused,  where  they  are  substantially  embodied  in  those  given, 
pp.  376,  377. 

4.  Same.  —  Instructions,  —  Municipal  Corporations.  —  Care.  —  Pre' 
sumptions. — ^An  instruction,  in  an  action  against  a  municipal 
corporation  for  injuries  sustained  because  of  a  defective  side- 
walk, that  plaintiff  had  a  right  to  assume  that  such  sidewalk  was 
safe,  but,  that  if  the  sidewalk  was  used  In  the  night,  care  com- 
mensurate with  the  increased  danger  thereby  caused  should  be 
exercised,  is  correct,    p.  376. 

6.  Same. — instructions. — Municipal  Corporations. — Defective  Side- 
toalks. — Knowledge. — Applicability  to  EtHdence. — ^An  instruction, 
In  an  action  against  a  municipal  corporation  for  personal  In- 
juries caused  by  a  defective  sidewalk,  that,  if  plaintiff  knew  of 
the  defect,  care  commensurate  with  the  known  danger  was  re- 
quired, is  correct ;  but  such  instruction  should  not  be  given  where 
there  was  no  evidence  of  such  knowledge,    p.  378. 

6.  EvmKNCB. — Inferences. — Knowledge  of  Defective  Sidewalk. — 
Evidence  that  plaintiff  traveled  over  a  sidewalk  but  once,  and  that 
her  attention  had  never  been  called  to  the  condition  thereof, 
shows  that  she  had  no  knowledge  of  the  defect  therein,    p.  378. 

7.  Trial.  —  Instructions.  —  Defective  Sidewalks.  —  Tendency  of 
Structure  to  Decay.^An  instruction,  in  an  action  against  a  city 
for  damages  caused  by  a  defective  sidewalk,  that  such  city  was 
under  the  duty  not  only  to  make  its  sidewalks  safe  but  to  keep 
them  safe  and  that  it  must  take  notice  of  the  tendency  of  timber 
to  decay,  is  correct,    p.  378. 

8.  Same.  —  Complaint. — Dtfectii:e  Sidewalk. — Evidence. — Bridges. 
— Variance. — Where  the  complaint  alleges  that  the  damages  were 
caused  by  a  defective  sidewalk,  and  the  evidence  shows  that  such 
sidewalk  was  made  of  wood  and  was  extended  over  a  ditch  and 
tliat  the  sidewalk  had  banisters  provided  to  prevent  people  from 
falling  into  such  ditch,  and  that  the  defect  was  beyond  the  ditch, 
there  is  no  variance,    p.  379. 

9.  Municipal  Corporations.— fifideiroifc*. — What  Are. — ^A  side- 
walk does  not  cease  to  be  such  merely  because  it  crosses  a  ditch, 
p.  380. 

10.  Damages. — Excessive. — A  verdict  for  $5,000  damages  is  not  ex- 
cessive, where  plaintiff's  ankle  was  dislocated,  her  fibula  frac- 
tured, the  ligaments  connecting  the  tibia  to  the  foot  severed  so 
that  they  would  probably  never  reunite,  and  where  plaintiff  would 
suffer  great  pain  therefrom  for  many  3rears.    p.  380. 

Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 
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Action  by  Minnie  Woodworth  against  the  City  of  Bloom- 
ington.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A.  M.  Hadley  and  Duncan  d  Batman,  for  appellant. 

Miers  &  Corr,  for  appellee. 

CoMSTOCK,  C.  J. — Appellee  recovered  judgment  for  $5,000 
against  appellant  for  damages  received  by  reason  of  a  de- 
fective sidewalk.  The  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial  is  the  only  error  discussed. 

The  complaint  alleges  that  Seventh  street  in  the  city  of 
Bloomington,  Indiana,  was  much  traveled  between  Morton 
and  Madison  streets ;  that  the  city  had  constructed  and  main- 
tained a  board  sidewalk  on  the  south  side,  just  east  of  the 
railroad ;  that  it  had  negligently  allowed  and  permitted  said 
sidewalk  to  become  out  of  repair,  and  so  to  remain  for  a  long 
time;  that  the  city  had  knowledge  of  said  defect;  that  the 
appellee  was  ignorant  thereof ;  that  she  stepped  into  a  hole  in 
the  sidewalk,  without  any  fault  or  negligence  on  her  part; 
that  she  fell  and  received  the  injuries  for  which  suit  is 
brought.  The  cause  was  put  at  issue  by  a  general  denial 
The  evidence  shows  that  said  Seventh  street  runs  east  and 
west ;  that  Morton  street  and  Madison  street  run  north  and 
south ;  that  there  is  a  sidewalk  on  the  south  side  of  Seventh 
street  between  Madison  and  Morton  streets,  but  no  sidewalk 
on  the  north  side  of  Seventh  street;  that  between  Madison 
and  Morton  streets  the  railroad  tracks  of  the  Chicago,  In- 
dianapolis &  Louisville  Railway  cross  Seventh  street;  that 
from  the  point  where  the  railroad  tracks  cross  Seventh  street, 
eastward  about  thirty  feet,  there  is  a  board  sidewalk;  that 
where  this  board  sidewalk  ends  a  brick  pavement  begins  and 
extends  eastward  to  Morton  street ;  that  this  board  sidewalk, 
at  its  extreme  eastern  end,  crosses  a  ditch  about  five  or  six 
feet  wide,  which  is  walled  up  on  each  side ;  that  the  portion 
of  the  wooden  structure  which  crosses  this  ditch  is  the  so- 
called  bridge;  that  there  ar(^  l)a7\!s!riN  alioiit  fifteen  or  twenty 
feet  long  on  both  sides  of  the  sidewalk,  extending  across  the 
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so-called  bridge  and  about  twelve  or  fifteen  feet  along  the 
sidewalk  west  of  the  west  wall  of  said  ditch ;  that  about  five 
feet  from  the  west  end  of  one  of  the  banisters  was  a  decayed 
plank  with  a  hole  in  the  board  sidewalk  which  was  several 
feet  west  of  the  west  wall  of  the  ditch  over  which  the  so-called 
bridge  extended ;  that  plaintiff  got  her  foot  in  this  hole  and 
fell;  that  her  ankle  was  dislocated,  the  ligaments  torn  and 
lacerated,  and  the  end  of  the  fibula  fractured.  Some  of  the 
witnesses  spoke  of  the  bridge  as  that  part  of  the  sidewalk 
and  bridge  included  between  the  banisters. 

The  court  refused  to  give  to  the  jury  instructions  three, 
seven,  fourteen  and  sixteen  requested  by  appellant.    Said  in- 
struction three  was  to  the  effect  that  any  person  in- 

1.  jured  by  the  negligence  of  another  should  use  rea- 
sonable diligence  to  ascertain  whether  medical  aid  is 

required,  and  should  use  reasonable  diligence  and  care  to 
effect  a  cure,  and  he  cannot  recover  damages  for  any  injury 
which  may  result  from  a  failure  to  exercise  such  care.  The 
instruction  is  a  correct  expression  of  the  law,  but  we  are 
not  referred  to  any  evidence  tending  to  show  any 

2.  negligence  upon  the  part  of  appellee,  which  would 
make  the  instruction  pertinent.    It  appears  from,  the 

evidence  that  she  was  carried  in  a  buggy  to  the  doctor's  office 
very  soon  after  receiving  the  injury,  and  her  foot  and  ankle 
dressed,  after  which  she  was  taken  to  her  home.  She  sub- 
sequently received  treatment  from  the  same  physician. 
Instruction  seven  was  fully  covered  by  instructions  six, 
eight,  eleven  and  twelve,  given  by  the  court  at  the  re- 

3.  quest  of  appellant,  and  the  giving  of  said  instruction 
would  have  been  a  needless  repetition. 

Instruction  fourteen  is  as  follows:    **I  instruct  you  that 

a  person  passing  along  a  sidewalk  or  over  a  bridge  in  a  city 

of  this  State  has  a  right  to  believe  that  the  same  is  in 

4.  a  reasonably  safe  condition  for  the  use  of  pedestrians, 
by  night  as  well  as  by  day,  but  in  using  the  same  in 

the  night-time,  where  no  light  or  imperfect  light  is  furnished 
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by  said  city,  then  in  that  event  I  instruct  you  that  it  is  the 
duty  of  such  pedestrian,  voluntarily  passing  along  said  street, 
to  use  care  and  caution  commensurate  with  the  increased 
danger  and  imperfect  light  or  darkness,  and  to  proceed  along 
such  sidewalk  with  due  regard  to  any  imperfections  or  de- 
fects that  may  exist  in  the  same."  Said  instruction  is  fairly 
covered  by  instruction  fifteen,  given  at  appellant's  request 
in  the  following  language :  **  It  is  the  duty  of  a  city  in  this 
State  to  keep  its  sidewalks  in  a  reasonably  safe  condition, 
and  pedestrians  have  a  right  to  depend  upon  the  fact  that 
they  will  be  so  kept.  But  it  is  the  duty  of  a  pedestrian 
using  a  street,  either  in  the  night-time  when  it  is  dark,  or 
when,  from  any  other  reason,  he  is  unable  to  see  such  side- 
walk over  which  he  desires  to  pass,  to  use  care  and  caution 
commensurate  with  the  increased  danger  caused  by  the  dark- 
ness, or  from  such  other  causes  as  may  exist,  and  unless  he  so 
exercises  his  faculties  in  a  degree  commensurate  with  the  sur- 
rounding dangers,  then  he  cannot  complain,  and  no  liability 
shall  attach  to  such  city  for  any  damage  that  may  result 
from  his  failure  so  to  do.*' 

Instruction  sixteen,  requested,  would  have  told  the  jury 

that  the  plaintiff  could  not  recover  if,  from  the  evidence,  it 

appeared  that  she  was  guilty  of  contributory  negli- 

3.  gence.  Contributory  negligence  was  defined.  In 
view  of  other  instructions  given,  and  particularly  in- 
structions eleven  and  twelve,  given  at  the  request  of  appel- 
lant, appellant  could  not  have  been  injured  by  this  action  of 
the  court. 

Instructions  five,  six  and  seven,  given  at  the  request  of 
appellee,  are  objected  to.  The  general  objection  made  to  all 
of  the  instructions  given,  is  that  they  ignore  the  question  of 
appellee's  knowledge  of  the  alleged  defect.  Instructions 
five  and  six,  in  a  general  way,  relate  to  the  duty  of  a  city  to 
maintain  in  repair  its  sidewalks  and  to  guard  them  if  dan- 
gerous. 

The  seventh  instruction  is  in  the  following  language :    "If 
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the  plaintiflf  was  traveling  on  a  defective  sidewalk,  as  de- 
scribed in  her  complaint,  and  was  using  reasonable 

5.  and  ordinary  care,  as  alleged  in  her  complaint,  and 
was  injured  by  reason  of  said  defective  and  unsafe 

condition,  and  was  without  fault  on  her  part,  and  the  city 
had  knowledge  of  said  defect,  either  actual  or  constructive, 
the  city  would  be  liable  to  her  for  such  damage  as  she  re- 
ceived." In  behalf  of  appellant,  it  is  argued  that  the  law 
requires  of  a  traveler  only  ordinary  care  when  ignorant  of 
danger,  but  when  the  traveler  has  knowledge  of  the  danger 
the  law  requires  care  commensurate  with  the  known  danger. 
The  proposition  is  sound ;  but,  to  apply  to  the  case  at  bar,  it 
should  appear  that  there  was  evidence  at  least  fairly  tend- 
ing to  show  that  she  had  knowledge  of  the  defective  sidewalk. 
An  examination  of  the  record  does  not  disclose  such  evidence, 
nor  are  we  referred  to  any  place  where  it  may  be  found. 

Appellee  testified  that  she  had  been  over  the  street  or  side- 
walk in  question  but  once  before,  and  that  was  at  night,  and 
that  her  attention  had  never  been  called  to  the  condi- 

6.  tion  of  the  street  or  sidewalk.    The  only  reasonable 
inference  to  be  drawn  from  this  evidence  was  that  ap- 
pellee had  no  knowledge  of  the  defect. 

Objection  is  not  well  taken  to  the  following  portion  of  in- 
struction five:    **It  is  not  enough  to  exonerate  the  city  on 
account  of  rotten  and  insecure  sidewalks,  to  show  that 

7.  they  were  originally  well  constructed  and  safe. »  It  is 
the  duty  of  the  city,  not  only  to  make  her  sidewalks 

safe  in  the  first  instance,  but  to  use  ordinary  care  to  see  that 
they  are  kept  safe.  •  •  •  The  city  is  chargeable  with 
knowledge  of  the  natural  tendency  of  timber  to  rot  and  de- 
cay by  the  lapse  of  time  and  exposure  to  the  elements,  and 
it  is  its  duty  to  use  ordinary  care  to  detect  and  guard  against 
the  same,  and,  if  injury  results  by  reason  of  rotten  and  inse- 
cure timber  in  a  sidewalk,  it  is  no  excuse  that  the  city  officers, 
charged  with  the  supervision  of  the  streets  and  sidewalks, 
did  not  know  that  the  timbers  of  such  sidewalks  were  rotten 


MAY  TERM,  1907.  379 

City  of  Bloomington  v,  Woodworth — 40  Ind.  App.  373. 

or  insecure,  if  by  ordinary  care,  in  the  discharge  of  their 
duties,  such  oiBcers  might  have  discovered  the  condition 
thereof  in  time  to  repair  the  same  before  such  injury  oc- 
curred.'* Instruction  six,  given  at  the  request  of  appellant, 
is  in  the  following  language:  '*A  city  is  bound  only  to  the 
exercise  of  reasonable  prudence  and  diligence  in  the  care  of 
its  streets  and  bridges,  and  the  improvement  and  repair  of 
its  sidewalks  and  bridges,  and  it  is  not  required  to  foresee  and 
provide  against  every  possible  danger  and  accident  that  may 
occur.  It  is  only  required  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition,  and  it  is  not  an  insurer 
against  accidents."  While  a  portion  of  said  instruction 
five,  relating  to  the  sidewalk,  was  objectionable,  yet  no  claim 
was  made  for  the  improper  construction  of  the  sidewalk,  and 
no  evidence  was  offered  to  show  that  it  was  not  properly 
constructed  or  was  not  safe  when  constructed,  and,  the  law 
being  correctly  stated  in  several  instructions  pertinent  to  the 
complaint,  we  do  not  believe  the  jury  was  misled  by  the  error 
in  the  language  pointed  out. 

In  behalf  of  the  appellant,  it  is  insisted  that  there  is  a 
complete  failure  of  proof;  that  the  complaint  charges  a  de- 
fective sidewalk  and  the  evidence  shows  that  the  in- 

8.  jury  occurred  on  a  bridge ;  that  a  bridge  and  a  pave- 
ment are  different,  and  that  an  action  based  on 
a  defect  in  one  cannot  be  maintained  by  proof  of  injury 
from  the  other,  citing  Bordman  v.  Griffin  (1875),  52 
Ind.  101;  Cleveland,  etc.,  R.  Co.  v.  Wynant  (1885),  100 
Ind.  160;  Cincinnati,  etc.,  B.  Co.  v.  McLain  (1897),  148  Ind. 
188;  Perry  v.  Barnett  (1879),  65  Ind.  522;  Thomas  v.  Dale 
(1882),  86  Ind.  435;  Pennsylvania  Co.  v.  Walker  (1902),  29 
Ind.  App.  285;  Southern  B.  Co.  v.  Boach  (1906),  38  Ind. 
App.  211.  These  cases  all  support  the  proposition  Ihat  a 
plaintiff  must  recover,  if  at  all,  according  to  the  allegations 
of  his  complaint. 

There  is  evidence  to  show  that  from  a  point  where  the 
railroad  track  crosses  Seventh  street,  eastward  about  thirty 
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f eet^  there  is  a  board  sidewalk ;  that  where  said  board  side- 
walk ends,  a  brick  walk  begins  and  extends  east  to  Morton 
street;  that  this  wooden  sidewalk,  at  its  extreme  east  end, 
crosses  a  ditch  five  or  six  feet  wide.  This  is  what  is  referred 
to  by  witnesses  as  **the  bridge."  There  are  banisters  along 
both  sides  of  the  sidewalk,  for  fifteen  or  twenty  feet,  ex- 
tending across  the  bridge  and  twelve  or  fifteen  feet  along  the 
sidewalk  west  of  the  west  wall  of  said  ditch.  The  defect  in 
the  sidewalk  was  about  six  feet  east  of  the  west  end  of  the 
banisters.     This  is  evidence  to  show  that  the  defect 

9.  was  in  that  part  of  the  sidewalk  which  was  on  the 
ground.    But   a  sidewalk   does  not   cease  to   be   a 

sidewalk  when  a  portion  of  it  is  constructed  across  a  ditch. 
Challiss  V.  Parker  (1873),  11  Kan.  384. 

It  is  insisted  by  appellant  that  the  damages  awarded  are 
excessive.    Appellee  was  twenty-two-  years  old.    The  physi- 
cian who  attended  her  testified  that  her  ankle  was  dis- 

10.  located;  that  '4n  making  that  dislocation  it  fractured 
the  lower  end  of  the  fibula,  which  makes  the  large  part 

of  the  ankle  joint;"  that  the  ligament  joining  the  tibia  to  the 
foot  was  broken.  He  characterized  appellee's  injury  as  very 
painful,  from  which  she  would  suffer  for  a  great  many  years, 
and  that  the  torn  ligaments  would  probably  never  reunite. 

We  find  nothing  in  the  evidence  to  induce  the  belief  that 
the  jury  acted  with  prejudice,  partiality,  or  corruption,  and 
are  not  therefore  warranted  in  disturbing  the  verdict. 
Lauter  v.  Duckworth  (1897),  19  Ind.  App.  535,  and  cases 
cited.    We  find  no  reversible  error. 

Judgment  affirmed. 
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Saylor  v.  Union  Traction  Company. 

[Na  5,22i.    Filed  April  23,  1907.    Rehearing  denied  June  28,  1907. 

Motion  to  vacate  order  overmling  petition  for  rehearing 

overruled  October  15,  1907.] 

1.  Tbial.  —  Inatructians.  —  Interurban  Railroads.  —  Travelers.  — 
"Look  and  Listen*'  Rule. — An  Instruction,  in  a  personal  injury 
case,  that  the  plaintiff  was  guilty  of  contributory  negligence,  as 
a  matter  of  law,  for  his  failure  to  look  up  and  down  the  street 
railroad  track  which  he  was  about  to  cross  for  an  approaching 
car,  is  erroneous,  such  question  being  one  of  fact  for  the  Jury.  p.  384. 

2.  IiVTEBUBBAir  Railboadb. — CvoHsmg  Tracks  of. — Contributory 
Negligence. — ^Whether  a  pedestrian  In  crossing  a  street  railroad 
track  in  front  of  an  interurban  car  which  he  might  have  seen, 
but  did  not,  is  guilty  of  contributory  negligence,  is,  under  all  of 
the  circumstances,  a  question  for  the  Jury.    p.  386. 

3.  Tbial.  —  Instructions.  —  Interurban  Railroads. — Pedestrians. — 
Contributory  Negligence. — An  instruction,  that  if  plaintiff,  when 
attempting  to  cross  the  street  railroad  track,  saw  an  approaching 
car,  he  was  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  attempting  to  cross  In  f rqpt  thereof,  is  erroneous,  such  question 
being  for  the  Jury.    p.  387. 

4.  Intebubbait  RAiutOADS.  —  Pedestrians.  —  Respective  Rights  on 
Streets. — Interurban  railroad  companies  and  other  users  of  the 
streets  have  equal  rights  thereon,  none  having  a  right  unneces- 
sarily to  interrupt  others,  and  it  is  the  right  of  every  user  to 
assume  that  others  will  exercise  ordinary  care  and  caution  to  pre- 
vent injuries  and  also  to  prevent  any  obstruction  of  the  way  of 
others,    p.  388. 

6.  Same. — Care. — Streets. — Travelers. — Interurban  railroad  com- 
panies must  be  watchful,  cautious  and  careful  in  the  operation  of 
their  cars  upon  the  streets,  and  must  take  notice  of  the  frailties 
of  human  nature  and  the  confusion  of  persons  upon  crowded 
street  crossings,    p.  380. 

tt.  Same. — Travelers. — Danger. — Duty. — ^Where  a  motorman  sees 
a  traveler  with  his  face  turned  from  the  car,  evidently  attempting 
to  cross  the  track,  it  is  such  motornian's  duty  to  give  warning 
and,  if  that  does  not  arrest  the  traveler's  attention,  to  put  his  car 
under  control  immediately  and  avoid  a  collision,    p.  391. 

Prom  Howard  Circuit  Court ;  James  F.  Elliott,  Judge. 

Action  by  Robert  T.  Saylor  against  the  Union  Traction 
Company.  Prom  a  judgment  for  defendant,  plaintiflP  ap- 
peals.    Reversed. 
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Bell  dk  Purdum,  St.  John  &  Charles  and  Dailey,  Simmons 
&  Dailey y  for  appellant. 

J.  A.  Van  Osdol,  W.  A.  Kittitiger,  C.  C.  Shirley,  and 
Blacklidge  (6  Wolf,  for  appellee. 

Hadley^  J. — This  was  an  action  brought  by  appellant 
against  the  appellee  for  damages  for  personal  injuries  sus- 
tained by  the  appellant  by  being  struck  by  one  of  the  appel- 
lee's  interurban  cars  on  Washington  street,  in  the  city  of 
Marion.  The  complaint  is  in  four  paragraphs.  The 
first  paragraph  is  a  complaint  for  damages  for  wilful  injury. 
The  second  paragraph  is  for  damages  on  account  of  the  negli- 
gence of  appellee  in  running  its  car  at  a  high  rate  of  speed, 
and  omitting,  while  approaching  the  crossing  where  said  ac- 
cident occurred,  to  give  proper  signals,  by  reason  of  which 
negligence  appellant  was  injured.  The  third  paragraph  is  for 
damages  on  the  ground  of  negligence,  measured  by  a  differ- 
ent standard  than  by  the  ordinary  rules,  by  reason  of  the 
provisions  of  appellee's  franchise  and  the  ordinances  of  said 
city.  The  fourth  paragraph  is  for  damages  on  the  grounds 
that  appellee  was  a  mere  trespasser  on  the  streets  of  said 
city,  and  therefore  was  a  danger  not  to  be  apprehended  by 
appellant,  and  that,  being  a  trespasser  and  having  no  rights 
in  the  streets,  it  was  its  absolute  duty  to  avoid  injuring  any 
person  rightfully  on  said  streets,  in  such  case  the  doctrine  of 
contributory  negligence  not  applying.  Issues  were  joined 
on  these  several  paragraphs,  the  cause  tried  by  jury,  and  a 
general  verdict  returned  for  appellees,  together  with  answers 
to  a  number  of  interrogatories.  Motion  was  made  by  ap- 
pellee for  judgment  on  the  verdict.  Appellant  filed  his  mo- 
tion for  a  new  trial,  which  was  overruled,  and  judgment  ren- 
dered upon  the  verdict  in  favor  of  appellee.  The  errors 
relied  upon  for  reversal  are  the  giving  of  certain  instruc- 
tions at  request  of  appellee,  and  the  refusal  to  give  other 
instructions  asked  by  appellant. 

The  facts  disclosed  by  the  record,  in  brief,  are  as  follows  : 
Appellant  was  a  man  seventy-one  years  of  age.    His  home 
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was  on  the  east  side  of  Washington  street,  about  eighty  feet 
south  of  the  intersection  of  Washington  street  and  Sixth 
street.  Washington  street  runs  north  and  south,  and  Sixth 
street  east  and  west.  In  Washington  street  is  a  double  line 
of  street  railway  tracks.  Cars  passing  north  run  on  the  east 
track,  and  cars  passing  south,  on  the  west  track.  The  cross- 
ing at  Sixth. and  Washington  streets  is  in  a  populous  part  of 
the  city,  and  much  frequented  by  persons  in  vehicles  and  on 
foot.  On  the  day  of  the  injury,  at  about  11 :15  o'clock  a.m., 
appellant  left  home,  and  as  he  stepped  oS  of  the  veranda  he 
looked  south  down  Washington  street  two  squares  to  Eighth 
street,  but  saw  no  car  coming.  He  then  walked  on  the  side- 
walk to  the  comer  of  Sixth  and  Washington  streets,  stepped 
off  the  curb  into  the  street,  and  walked  northwesterly 
towards  the  northwest  comer  of  Sixth  and  Washington 
streets.  When  he  was  within  three  or  four  feet  of  the  east 
track  he  turned  his  head  towards  the  south  and  looked  down 
said  street  forty  or  fifty  feet,  but  he  neither  saw  nor  heard 
the  car  that  struck  him.  At  this  time  two  cars  were  passing 
said  crossing,  on  the  west  track,  going  towards  the  south. 
These  cars  were  sounding  their  gongs,  and  his  attention  was 
directed  to  them.  After  glancing  down  the  street,  he  stepped 
near  the  track,  and  was  immediately  struck  by  said  inter- 
urban  car  and  hurled  high  in  the  air,  to  a  point  twelve  feet 
from  the  track,  in  a  northeasterly  direction.  The  interurban 
car  sounded  no  gong  or  whistle  as  it  approached  the  crossing 
and  as  it  was  passing  the  cars  going  in  the  opposite  direction. 
The  evidence  clearly  shows  that  it  was  going  at  a  very 
high  rate  of  speed,  variously  estimated  from  ten  to  twenty- 
five  miles  an  hour,  and,  as  some  of  the  witnesses  testified, 
hurling  paper  and  leaves  up  over  the  top  of  the  car.  The 
jury  found  by  its  answer  to  an  interrogatory  that  it  was 
running  at  a  speed  from  ten  to  twelve  miles  an  hour.  It 
was  about  one-half  an  hour  behind  its  schedule  time.  Ap- 
pellant knew  that  no  interurban  car  was  due  to  pass  that 
crossing  at  the  time  he  endeavored  to  cross. 
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Appellant  was  very  seriously  injured.  The  motorman  tes- 
tified that  he  saw  appellant  when  he  left  the  curb  and  started 
diagonally  across  the  street;  that  at  that  time  the  car  was 
from  135  to  140  feet  from  appellant ;  that  he  observed  that 
appellant  was  aged,  and  that  he  was  looking  towards  the 
northwest,  away  from  the  approaching  car;  that,  when  it 
first  became  apparent  to  him  that  appellant  was  intending  to 
pass  in  front  of  the  car,  he  was  ten  or  fifteen  feet  away,  and 
before  he  could  avoid  the  collision  his  car  had  struck  appel- 
lant, although  he  applied  the  brakes  and  made  an  effort  to 
stop  the  car  after  appellant's  danger  thus  became  apparent 
to  him,  but  he  took  none  of  these  precautions  when  he  first 
saw  appellant  approaching  the  track;  that,  after  the  colli- 
sion, the  car  ran  135  feet  before  stopping.  It  was  shown 
that  appellant  at  the  time  was  possessed  of  good  eyesight  and 
good  hearing;  that  a  library  building  was  being  erected  on 
the  southwest  comer  of  said  Sixth  and  Washington  streets, 
and  a  number  of  workmen  were  engaged  there  in  dressing 
stone  and  otherwise  engaged  in  constructing  said  building, 
making  noise  and  confusion  calculated  to  distract  the  atten- 
tion of  appellant. 

The  court,  at  the  request  of  appellee,  gave  a  number  of 
instructions  defining  contributory  negligence,  also  the  law  as 
it  relates  to  wilful  injury.    The  giving  of  these  in- 
1.    structions  was  properly  excepted  to.    All  of  these  in- 
structions were  as  strongly  in  the  favor  of  appellee 
as   they   could   well   be    drawn   without    directly    contra- 
vening the  law.    Yet,  while  they  were  all  of  this  nature,  the 
giving  of  some  of  them  was  not  error.     Of  these  instructions, 
three,  five,  eleven,  twelve,  fourteen,  and  eighteen  will  here 
be  considered.    The  third  instruction  advised  the  jury  that 
''the  plaintiff  was  bound  to  look  and  listen  before  stepping 
in  such  close  proximity  to  the  tracks  of  the  defendant  as  to 
be  struck  by  a  passing  car;  and  if,  by  the  failure  to  take 
such  precaution  for  his  safety,  he  was  injured,  then  such  fail- 
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ure  on  his  part  would  be  negligence  such  as  would  prevent 
his  recovery  in  this  action,  on  either  of  the  last  three  para* 
graphs  of  his  complaint."  The  eleventh  instruction,  after 
some  general  rules,  charged  the  jury  as  follows :  **The  ordi- 
nary care  required  of  the  plaintiff  in  this  case  is,  that  if  he 
had  knowledge  that  the  cars  were  running  on  both  of  said 
tracks,  where  Sixth  street  crosses  said  Washington  street, 
and  if  he  had  knowledge  that  cars  were  running  every  few 
minutes  of  the  day,  and  that  it  was  a  dangerous  place  to 
cross  when  cars  were  running  on  or  approaching  said  cross- 
ing, then  to  be  ordinarily  careful  and  diligent  he  was  re- 
quired to  look  both  ways  upon  said  tracks,  and  to  look,  listen, 
and  observe  as  to  whether  there  were  any  cars  approaching 
said  crossing  where  he  attempted  to  cross,  and  if  he  did  not 
do  so,  but  entered  on  or  near  said  track  without  such  ordi- 
nary care  or  caution,  he  cannot  recover  in  this  cause  of  action 
on  account  of  the  negligence  of  said  defendant,  as  charged 
in  the  second,  third,  and  fourth  paragraphs  of  the  com- 
plaint.'' The  twelfth  instruction,  in  part,  was  as  follows: 
"It  is  such  person's  duty  to  look,  listen,  and  observe  in  each 
direction  up  and  down  the  track  for  the  approach  of  cars, 
and  one  who  walks  thoughtlessly  and  heedlessly  along  or 
near  a  street-car  track  without  such  observation,  and  without 
such  care  and  caution,  and  is  injured,  cannot  recover  on  the 
ground  of  negligence,  on  account  of  his  own  contributory 
negligence." 

The  fourteenth  instruction  was  as  follows:  "Double 
tracks  for  electric  street  railways  laid  upon  a  public  street 
of  a  populous  city,  where  other  public  streets  cross  said 
tracks,  are  places  of  danger,  and  especially  so  where  electric 
cars  are  running  back  and  forth  on  said  tracks  every  few 
minutes,  and  at  such  places  the  rule  of  law  is  that  persons 
attempting  or  making  an  effort  to  cross  the  railroad  tracks 
at  such  points  are  bound  to  look  and  listen,  and  it  is  a  rule 
of  law  that  at  such  places  of  danger  every  person  is  bound  to 
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look  and  listen  before  attempting  to  cross  said  railroad 
tracks,  for  the  electric  cars  upon  such  lines  have  a  right  to 
run  their  cars  upon  such  lines  of  railroad,  and  the  public 
and  the  plaintiff  have  a  right  to  cross  said  railroad  tracks, 
and  to  use  said  street  on  and  across  said  railroad  tracks, 
subject  to  the  superior  right  of  the  defendant  company  in 
this  case,  as  to  a  priority  of  passage,  and  if  the  plaintiff  in 
this  case  failed  or  neglected,  from  any  cause  whatever,  to 
look  or  listen  for  an  approaching  car,  and  did  not  see  it  for 
the  reason  that  he  did  not  use  ordinary  care  to  look  and 
observe  the  same,  then,  in  such  case,  he  cannot  recover  for 
mere  negligence  on  the  part  of  the  defendant."  It  will  be 
observed  that  these  instructions  affirm  as  an  absolute  rule  of 
law  that  a  person  when  about  to  cross  a  street  railway  track 
in  a  populous  city,  at  a  much-frequented  crossing,  must  look 
up  and  down  the  track  and  listen  before  attempting  to  cross. 
It  excludes  every  reason  or  condition  that  might  excuse  such 
precautions  on  his  part.  Under  the  decisions  of  this  State, 
and  a  number  of  other  States,  this  rule  is  too  strict.    A  man 

under  such  conditions  must  use  his  senses  of  oBserva- 
2.    tion  with  due  care,  but  to  what  extent  or  in  what 

manner  to  constitute  such  due  care  must  be  governed 
by  all  of  the  facts  and  conditions  surrounding  him  at  the 
time.  And  whether  his  conduct  under  «uch  conditions  was 
the  exercise  of  due  care  and  that  of  an  ordinarily  prudent 
man,  or  was  negligent,  is  a  matter  that  must  be  deter- 
mined, under  all  of  the  facts  and  circumstances,  by  the  jury. 
Baldwin,  American  Railroa^d  Law,  p.  415;  Indianapolis  St. 
R.  Co.  V.  O'Donnell  (1905),  35  Ind.  App.  312;  Indianapolis 
St,  R.  Co.  V.  Schmidt  (1905),  35  Ind.  App.  202 ;  Indianapolis 
St.  R.  Co.  V.  Marschke  (1906),  166  Ind.  490;  Marchal  v.  In- 
dianapolis St.  R.  Co.  (1901),  28  Ind.  App.  133;  Citizens  St. 
R.  Co.  V.  Hamer  (1902),  29  Ind.  App.  426;  EvansviUe  St.  R. 
Co.  V.  Oentry  (1897),  147  Ind.  408;  Roberts  v,  Spokane  St. 
R.  Co.  (1900),  23  Wash.  325,  63  Pac.  506,  54  L.  R.  A.  184; 
Robbins  v.  Sprmg field  St.  R.  Co.  (1895),  165  Mass.  30,  42  N. 
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E.  334;  Consolidated  Traction  Co.  v.  Scott  (1896),  58  N.  J. 
L.  682,  34  Atl.  1094,  33  L.  R.  A.  122,  55  Am.  St.  620;  Shea 
V.  St.  Paul  City  B.  Co.  (1892),  50  Minn.  395,  52  N.  W.  902; 
Schulman  v.  Houston,  etc.,  R.  Co.  (1895),  36  N.  Y.  Supp. 
439;  Moebus  v.  Herrmann  (1888),  108  N.  Y.  349,  15  N.  E. 
415,  2  Am.  St.  440;  Fennick  v.  Boston,  etc.,  St.  B.  Co. 
(1906),  190  Mass.  382,  77  N.  E.  500;  Copeland  v.  Metro- 
politan St.  B.  Co.  (1902),  67  Hun,  App.  Div.,  483,  73  N,  Y. 
Supp.  856;  Cincinnati  St.  B.  Co.  v.  Snell  (1896),  54  Ohio  St. 
197,  43  N.  E.  207,  32  L.  R.  A.  276;  Smith  v.  Union  Trunk 
Line  (1897),  18  Wash.  351,  51  Pac.  400,  45  L.  R.  A.  169; 
Peterson  v.  Minneapolis  St.  B.  Co.  (1903),  90  Minn.  52,  95 
N.  W.  751, 1  Am.  St.  419. 

The  eleventh  instruction  in  effect  told  the  jury  that  if 
api)ellant  saw  a  car  approaching  the  crossing  and  still  en- 
deavored to  cross  in  front  of  it,  he  was  guilty  of  neg- 
3.  ligence  and  could  not  recover.  This  is  not  the  law. 
The  mere  fact  that  a  traveler  can  see  an  approaching 
car,  by  which  he  is  afterwards  struck,  does  not  in  itself  es- 
tablish his  contributory  negligence.  It  must  not  only  be 
approaching,  but  must  be  in  such  close  proximity  that,  tak- 
ing into  account  the  reasonable  rate  of  speed  for  such  places 
and  present  conditions,  or  apparent  rate  of  speed  at  which 
the  car  is  traveling,  a  reasonably  prudent  man  would  not 
attempt  to  cross.  Indianapolis  St.  B.  Co.  v.  Bolin  (1906), 
39  Ind.  App.  169;  Union  Traction  Co.  v.  Vandercook  (1904), 
32  Ind.  App.  621;  Copeland  v.  Metropolitan  St.  B.  Co., 
supra.  In  the  case  last  cited  the  court  say:  **We  do  not 
understand  the  rule  to  be,  with  respect  to  the  rapid  passage 
of  electric  cars,  that  a  person  seeing  a  car  in  the  distance  is 
obliged  to  wait  until  it  has  passed  and  cars  are  no  longer  in 
sight,  for  with  the  short  headway  between  cars  there  is 
hardly  a  moment  of  the  day  when  there  would  be  such  a 
situation.  On  the  contrary,  we  have  many  times  held  that 
pedestrians  are  entitled  to  a  reasonable  use  of  the  streets  and 
street  crossings,  and,  when  exercising  such  rights,  they  are 
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justified  in  assuming  that  those  managing  the  cars  will  re- 
spect them.  If  this  is  not  the  rule,  and  motormen  are  not 
required  to  observe  some  care  in  allowing  pedestrians  the 
reasonable  use  of  streets  and  crossings,  then,  should  they 
desire  to  cross  our  busy  streets  and  avenues,  in  which  electric 
cars  are  constantly  passing,  they  could  never  get  over,  or,  if 
they  did,  it  would  only  be  at  risk  of  life  and  limb.'' 

The  fourteenth  instruction,  in  addition  to  the  *'look  and 

listen"  rule,  instructed  the  jury  that  the  cars  had  a  superior 

right  of  passage  in  said  street.     This  is  a  misleading 

4.  statement  of  law.  The  rights  of  a  street  railway  and 
pedestrians  to  a  street  are  equal.  Neither  has  a  su-. 
perior  right  over  the  other,  except  to  the  extent  that,  since  a 
street-car  runs  on  a  track  and  cannot  be  turned  out  of  the 
way,  and  its  momentum  renders  it  difficult  to  be  stopped, 
it  is  the  duty  of  a  pedestrian  to  turn  out  or  stop  to  avoid 
a  collision.  But  the  duty  to  observe  and  use  all  rea- 
sonable precaution  to  avoid  a  collision  rests  upon  the 
street-car  company  the  same  as  it  does  upon  the  i)ede8- 
trian.  Neither  must  interfere  with  the  passage  of  the  other 
to  any  greater  extent  than  the  necessity  of  the  case  requires. 
The  pedestrian  has  the  right  to  presume  that  the  motorman 
of  a  street-car  in  a  populous  city,  in  passing  a  much-fre- 
quented crossing,  will  exercise  due  care  in  the  operation  of 
such  car  with  reference  to  the  conditions.  The  care  that  is 
required  of  the  pedestrian  at  a  particular  crossing  can  only 
be  properly  measured  by  taking  into  consideration  the  care 
he  has  a  right  to  expect  will  be  exercised  by  those  managing 
a  street-car  along  the  street  he  is  about  to  cross.  Whether  he 
has  a  right  to  expect  that  the  cars  will  be  going  at  a  slow 
rate  of  speed,  that  they  will  be  under  control,  that  they  will 
give  the  proper  signals  of  alarm  to  warn  him  of  their  ap- 
proach— ^all  should  be  considered  in  determing  what  is  rea- 
sonably required  of  him  in  making  such  crossing. 

None  of  the  instructions  in  this  case  intimated  to  the  jury 
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that  they  should  thus  measure  the  acts  of  appellant  in  de- 
termining whether  he  negligently  contributed  to  the 
5.  injury.  As  was  said  in  the  case  of  Smith  v.  Union 
Trunk  Line,  supra:  ** Street  cars  have  not,  by  any 
means,  an  exclusive  right  to  the  streets.  The  occupancy  of 
the  streets  by  street-cars,  other  vehicles,  and  pedestrians,  is 
a  joint  occupancy,  and  the  rules  of  care  which  are  required 
of  pedestrians  in  crossing  street-car  tracks  are  laws  which 
are  made  to  govern  not  the  brightest,  or  the  most  alert, 
minds,  but  the  ordinary  mind;  and  the  ordinary  mind  is 
often  apt  to  be  distracted  with  other  thoughts  than  that  of 
danger  in  crossing  car  tracks  on  the  streets.  As  was  very 
pertinently  remarked  by  the  respondent  in  his  testimony  in 
this  case :  *  One's  mind  cannot  always  be  kept  on  the  street- 
cars.' Of  course,  the  pedestrian  must  exercise  ordinary  care 
to  avoid  consequences  which  might  ensue  from  collision,  and 
the  care  must  be  in  proportion  to  the  danger  to  be  avoided. 
But  the  law  must  look  at  human  minds  just  as  they  exist, 
with  all  their  frailties,  their  inclination  to  abstract  thought 
and  absent-mindedness.  Human  life  is  of  more  importance 
yet  than  rapid  transit,  and  if  street-cars  cannot  reasonably 
protect  life  and  limb  while  running  at  the  rate  of  speed  at 
which  they  do  run,  they  have  a  remedy  left ;  and  that  is  to 
lessen  their  rate  of  speed  and  increase  their  watchfulness  for 
the  safety  of  those  who  must  necessarily  be  the  sufferers 
when  a  collision  occurs.  Bells,  whistles,  and  signals  of  dif- 
ferent kinds  are  used  for  the  purpose  of  challenging  fhe 
attention  of  people  who  are  using  the  st^et,  that  they  may 
protect  themselves  from  these  unfortunate  collisions  and  ac- 
cidents ;  and  the  citizen  has  a  right  to  rely  upon  these  signals 
which  are  in  common  use ;  and  negligence  should  not  be  im- 
puted to  him  by  reason  of  such  reliance.*'  Mere  inattention 
or  mental  abstraction  will  not  excuse  the  exercise  of  ordinary 
care,  and  such  care  requires  that  a  man  shall  be  reasonably 
observant  of  his  condition  and  surroundings. 
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But,  as  was  said  in  the  case  of  Cincinnati  St.  R.  Co.  v.  8neU, 
supra:  ''Ancient  rights  have  not  changed  because  new  ve- 
hicles of  travel  have  been  introduced  upon  the  streets,  nor  be- 
cause a  portion  of  the  people  who  ride,  being  in  haste  to  reach 
their  destination,  demand  rapid  transit  The  streets  remain 
for  all  the  people,  and  he  who  goes  afoot  has  the  right,  espe- 
cially at  a  crossing,  to  walk  to  his  destination ;  he  should  not 
be  compelled  to  run,  or  to  dodge  and  scramble,  to  avoid  colli- 
sion with  vehicles.  As  a  general  proposition,  drivers  of  ve- 
hicles have  the  same  right  to  travel  along  the  carriageway  of 
a  street  that  foot  passengers  have  to  walk  there.  There  is  no 
priority  of  right,  so  that  the  right  of  neither  is  exclusive. 
But  it  is  to  be  borne  in  mind  that  the  injury  by  collision  is 
wholly  upon  the  side  of  the  footman ;  and  the  right  of  per* 
sonal  protection  which  every  person  possesses,  together  with 
that  moral  and  legal  obligation  to  refrain  from  doing  an  in- 
jury to  his  person  which  is  imposed  upon  all  others,  gives 
the  foot  passengers  such  a  right  at  street  crossings  as  to 
make  it  the  duty  of  drivers  of  vehicles,  whether  wagons, 
wheels  or  cars,  so  to  regulate  their  speed  and  give  such  warn- 
ing of  approach,  at  whatever  cost  of  pains  and  trouble  on 
their  part,  as  that  the  footman,  using  ordinary  care  himself 
and  barring  inevitable  accident,  may  cross  in  safety.  •  •  • 
As  matter  of  law,  it  is  as  much  the  duty  of  the  vehicle  to 
keep  out  of  the  way  of  the  footman,  and  esx>ecially  so  at 
crossings,  as  it  is  for  the  latter  to  escape  being  run  over,  giv- 
ing due  consideration  to  the  greater  difSculty  of  guiding  and 
arresting  the  progress  of  the  vehicle.  The  use  of  streets  for 
railways  is  allowed  only  because  it  is  considered  not  to  be  a 
substantial  interference  with  their  free  and  unobstructed 
use  as  highways  for  passage.  •  •  •  Undoubtedly  the 
footman  must  reasonably  use  his  senses  for  his  own  protec- 
tion, and  if  he  knows  of  the  approach  of  a  vehicle,  and,  using 
his  faculties,  perceives  that  he  cannot  continue  on  without 
danger  of  collision,  he  may  not  rush  forward  regardless  of 
consequences.    He  is  not  bound,  however,  to  anticipate  negli- 
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gence  on  the  part  of  drivers  of  vehicles,  but  has  the  right  to 
assume  that  they  will  not  be  negligent." 

Instructions  five  and  eighteen  were  as  follows:  "(5)  If 
you  find  from  the  evidence  in  this  case  that  the  motorman  in 
charge  of  the  car,  which  struck  the  plaintiff  on  the 
6.  occasion  in  question,  saw  the  plaintiff  walking  from 
the  east  side  of  Washington  street  in  a  northwesterly 
coarse,  approaching  the  tracks  of  defendant's  railway  ahead 
of  said  car,  at  a  time  when  said  car  was  running  north  on  the 
tracks  of  said  railroad,  and  if  there  was  nothing  to  indicate 
to  the  motorman  that  the  plaintiff  did  not  know  or  that  he 
could  not,  by  looking  or  listening,  learn  of  the  approach  of 
said  car,  said  motorman  had  a  right  to  assumQ  that  the  plain- 
tiff would  not  step  upon,  or  in  such  close  proximity  to,  said 
track  as  to  be  injured  by  said  car,  and  said  motorman  was 
not  required  to  stop  said  car  until  it  became  apparent  to 
him,  if  it  did  become  apparent  at  all,  that  the  plaintiff  was 
not  going  to  stop  in  time  to  avoid  being  struck  by  said  car.'* 

"(18)  Where  a  motorman  or  conductor,  operating  an 
electric  car  on  a  street-car  track  on  a  public  street  in  a  city, 
observes  a  pedestrian  in  the  street,  or  walking  along  the  side 
of  the  track  in  front  of  said  car,  or  one  who  is  attempting  to 
cross  such  track  when  there  is  no  obstruction  in  the  street, 
and  there  is  nothing  to  prevent  such  person,  by  the  proper 
use  of  his  hearing  and  sight,  from  discovering  such  approach- 
ing car,  such  motorman  has  a  right  to  presume  that  such 
person  so  walking  in  said  street  will  keep  a  safe  distance 
away  from  said  track,,  and  thus  avoid  any  injury.'* 

These  instructions,  as  abstract  propositons  of  law,  might 
in  some  cases  be  correct;  but  where,  as  here,  a  motorman 
nulning  his  electric  car  at  a  high  rate  of  speed  in  a  populous 
part  of  a.  city,  sees  an  old  man  140  feet  away,  crossing  the 
street  diagonally,  with  his  back  towards  the  approaching  car, 
his  attention  turned  therefrom,  with  cars  on  another  track 
passing  in  front  of  him,  and  with  nothing  to  indicate  to  the 
motorman  that  he  is  aware  of  the  approaching  danger,  it  is 
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no  time  to  indulge  in  presumptions.  It  at  once  becomes  the 
duty  of  the  motorman  to  exercise  all  the  reasonable  care  and 
watchfulness  that,  under  the  conditions,  prudence  demands. 
He  must  put  into  motion  every  reasonable  means  at  his  com- 
mand to  warn  the  pedestrian,  and,  if  necessary,  put  his  car 
under  control  until  he  has  good  reason  to  believe  the  pedes- 
trian is  aware  of  his  approach,  and  should  stop,  if  possible 
and  necessary,  to  avoid  a  collision.  Indianapolis  Traction^ 
etc.,  Co.  V.  Smith  (1906),  38  Ind.  App.  160;  Lake  Erie,  etc., 
B.  Co.  V.  Juday  (1898),  19  Ind.  App.  436;  Indianapolis 
Traction,  etc,  Co.  v.  Kidd  (1906),  137  Ind.  402;  Citizens  St. 
B.  Co.  V.  Lowe  (1895),  12  Ind.  App.  47;  Cincinnati,  etc.,  B. 
Co.  V.  Long  (1887),  112  Ind.  166. 

In  the  case  last  cited  the  court  say,  on  page  172: 
''Where  those  having  the  control  and  management  of  trains 
become  aware  of  the  presence  of  a  person  on  the  track,  and 
have  reason  to  believe  from  his  appearance  or  from 
the  manner  in  which  he  is  occupied  that  he  is  either  un- 
conscious of,  or  unable  to  avoid,  the  danger  of  contact 
with  the  cars,  it  becomes  their  duty  to  use  every  reason- 
able effort  to  stop  the  train  and  arouse  the  attention  of 
the  person  on  the  track.  Unless  those  controlling  the  train 
have  reasonable  assurance  that  a  person  who  is  seen  at 
work  on  the  track  is  aware  of  the  approach  of  the  train,  and 
that  he  is  in  a  condition  to  apprehend  and  avoid  the  danger, 
they  are  guilty  of  negligence  if  they  fail  to  give  warning 
and  stop  the  train.  Indianapolis,  etc.,  R.  Co.  v.  Pitzer  [1887], 
109  Ind.  179,  58  Am.  Rep.  387,  and  cases  cited."  These  in- 
structions were  inapplicable  to  the  facts  and  misleading  to 
the  jury,  and  it  was  error  to  give  them. 

Other  questions  are  raised  as  to  other  instructions  given 
and  refused;  but,  since  the  cause  must  be  reversed,  we  do 
not  deem  it  necessary  to  consider  them. 

Judgment  reversed. 
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MiEDREicH  V.  Rank  et  al« 

[No.  5,947.    Piled  October  16,  1907.] 

L  Attobney  and  Cuevt.— Authority, — Presumptiona, — ^The  antbor- 
Ity  of  tbe  plaintiffs  attorney  to  object  to  a  proposed  dismissal  of 
her  case,  at  defendant's  request,  is  presumed,    p.  396. 

2.  Same. — Authority. — General  Retainer, — ^An  attorney,  employed 
under  a  general  retainer,  is  the  sole  manager  of  ills  client's  cause 
in  court    p.  397. 

3.  Parties. — Appearance, — Personal. — Attorneys. — Parties  may  ap- 
pear in  court  personally  or  by  attorneys,  but  cannot  do  both.    p.  397. 

4.  Attosnet  and  Client. — Compromise, — Representing  Opposite 
Party, — ^An  attorney,  without  his  client's  consent,  cannot  com- 
promise nor  prejudice  his  client's  case,  nor  can  he  represent  the 
adverse  party,    p.  397. 

5.  Dismissal  and  Nonsuit. — Compromise. — Answers  of. — Where  a 
plaintUTs  cause  of  action  has  been  settled  during  the  pendency 
of  the  action,  and  a  dismissal  thereof  is  contested,  the  defendant 
must  plead  in  bar  of  the  action  or  its  further  prosecution ;  and 
the  court  cannot  summarily  dismiss  it,  over  plaintiffs  objection, 
though  she  had  heretofore,  in  writing,  requested  a  dismissal,   p.  398. 

ft.  Attobnet  and  Client. — Compensation. — lAens. — ^An  attorney 
may  recover  compensation  for  legal  services  rendered;  and  in 
Indiana  he  may,  by  statute  ($7238  Bums  1901,  $5276  R.  S.  1881), 
acquire  a  lien  on  his  client's  Judgment,    p.  398. 

7.  Same. — Equitable  Liens. — ^An  attorney  has  an  equitable  lien  on 
funds  secured  by  him  in  his  client's  litigation,    p.  398. 

8.  Comfbomise  and  Settlement. — Attorney  and  Client,— Fraud. — 
Parties  to  an  action  may  ordinarily  settle  their  claims  out  of 
court,  and  without  the  knowledge  of  their  attorneys;  but  they 
cannot  execute  a  valid  settlement  which  constitutes  a  fraud  upon 
the  rights  of  the  attorneys  therein,    p.  399. 

9.  CouBTS. — Oncers. — Attorneys. — Duty  to  Protect. — It  is  the  In- 
herent duty  of  the  courts  to  protect  attorneys  practicing  before 
them  from  fraud  and  imposition  practiced  by  clients,    p.  399. 

10.  Attobnet  and  Client. — Dismissal, — Settlement. — Fraud  on  At- 
torney.— Remedy. — ^\\^here  the  plaintiff  and  defendant  fraudu- 
lently settle  their  action  in  order  to  defeat  the  rights  of  plaintifTs 
attorney,  he  may  object  to  the  dismissal  of  the  action,  and  may 
prosecute  it,  in  the  plaintiff's  name,  to  final  Judgment  for  the 
amount  rightfully  due  to  him.  Uanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  distinguished,    p.  400. 
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11.  CoMPBOMiBE  AND  SETTLEMENT.  —  Ffaud,  —  Attomeys.  —  Settle- 
ments made  by  the  parties  to  an  action.  In  the  absence  of  the  In- 
terested attorneys,  are  viewed  with  suspicion,  and  will  be  set 
aside  when  there  is  any  appearance  of  fraud,    p.  401. 

12.  Same. — Fraud. — Attorney  and  Client. — Where  a  beneficiary 
sues  on  a  life  policy  for  $2,000,  and  the  defendant  falsely  repre- 
sents to  her  that  an  imuKxiiate  settlement  will  avoid  the  payment 
of  $150  of  accrued  costs,  and  that  the  case  has  been  'thrown  out 
of  court,"  a  settlement,  for  $400,  made  upon  faith  in  such  repre- 
sentations constitutes  a  fraud  upon  the  beneficiary  as  well  as  upon 
the  attorney,  of  whose  contract  defendant  knew.     p.  402. 

13.  Sam  b. — Consideration, — A  dequacy.  —  Insurance.  —  Attorneys, — 
Where  the  beneficiary  in  a  $2,000  life  policy  surrenders  same  for  a 
paid-up  policy  for  $592,  and  such  beneficiary  afterwards  ascer- 
tains that  the  assured  was  dead  at  the  time  of  the  surrender,  and 
she  brings  a  suit  to  set  aside  such  surrender  and  to  recover  on 
the  original  policy,  a  compromise  for  $400  rests  upon  an  inade- 
quate consideration  and  is,  of  itself,  evidence  of  bad  faith,  espe- 
cially as  to  plaintiflTs  attorney  who  had  prepared  the  case  for 
trial,  and,  to  defendant's  knowledge,  was  to  be  compensated  in 
proportion  as  he  recovered  on  the  policy,    p.  402. 

14.  Attobney  and  Client. — Settlement  of  Cases, — Professional 
Conduct, — ^It  is  unprofessional  for  an  attorney  to  settle  or  know- 
ingly to  permit  his  client  to  settle  the  client's  case  in  the  absence 
of  adverse  counsel,    p.  403. 

Prom  Superior  Court  of  Vanderburgh  County;  John  H. 
Foster^  Judge. 

Action  by  Ada  H.  Bank  against  the  Illinois  Life  Insurance 
Company.  Prom  a  judgment  of  dismissal  and  an  order  over- 
ruling William  P.  Miedreich's  motion  for  leave  to  prosecute 
the  action  for  his  benefit,  as  plaintiff's  attorney,  he  appeals. 
Reversed. 

Louis  J.  Herman,  for  appellant. 

Long  &  Price,  and  Spencer  <&  Brill,  for  appellee  company. 

RoBY,  J. — ^Ada  H.  Rank,  by  William  P.  Miedreich,  her  at- 
torney, sued  the  Illinois  Life  Insurance  Company.  Such 
proceedings  were  had  as  resulted  in  the  filing  of  an  amended 
complaint,  to  which  the  defendant  on  June  6,  1904,  filed  a 
demurrer  for  want  of  facts.    No  ruling  was  made  thereon  at 
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the  June  term  of  the  Superior  Court  of  Vanderburgh  County 
wherein  such  action  was  pending,  and  on  September  5  fol- 
lowing, being  the  first  judicial  day  of  the  September  term, 
the  attorneys  for  the  defendant  brought  into  court  and  filed 
a  paper  signed  by  the  plaintiff,  directing  the  dismissal  of  the 
action.  Her  attorney  thereupon  objected  to  the  dismissal  of 
said  action  by  the  court,  and  filed  a  motion,  supported  by 
afiBdavit,  for  leave  to  prosecute  the  suit  to  final  judgmcint.. 
His  objection  and  motion  were  overruled.  The  defendant's 
motion  to  dismiss  was  sustained,  and  a  judgment  rendered 
for  the  defendant,  from  which  the  attorney  for  the  plaintiff 
appeals,  assigning  error  upon  the  action  of  the  court  as  afore- 
said. The  averments  of  the  plaintiff's  amended  complaint 
are  to  the  effect  that  the  defendant  life  insurance  company 
was  liable  for  the  payment  of  a  policy  of  insurance  thereto- 
fore issued  upon  tlie  life  of  her  husband,  John  W.  Rank,  in 
which  policy  the  plaintiff  was  named  as  beneficiary;  that 
said  Kank  resided  with  his  family  in  EvansviUe,  and 
was  in  February,  1894,  temporarily,  at  St.  Paul,  Minnesota; 
that  he  went  from  St.  Paul  to  New  York  City,  and  in  Au- 
gust, 1894,  wrote  to  the  plaintiff  that  he  was  suffering  from 
nervous  headaches,  was  on  the  verge  of  a  nervous  collapse, 
and  was  desirous  of  coming  home ;  that  she  forwarded  money 
to  him  with  which  to  pay  his  fare  home,  and  has  not  had  any 
tidings  from  him  since,  notwithstanding  diligent  inquiry  and 
search  upon  her  part;  that  she  continued  to  pay  the  pre- 
miums on  said  i)olicy  until  February,  1896,  at  which  time, 
such  payments  being  onerous,  she  surrendered  said  policy  in 
consideration  of  a  paid-up  policy  issued  by  said  company  for 
the  stun  of  $598.  It  is  averred  that  said  paid-up  policy  was 
issued  and  accepted  under  a  mutual  mistake  of  fact;  that 
both  parties  believed  John  W.  Rank  to  be  living,  when,  in 
fact,  he  was  then  dead ;  that  the  original  $2,000  policy  is  in 
the  defendant's  possession,  and  for  that  reason  a  capy  is  not 
filed  with  the  complaint.    Performance  of  its  conditions  is 
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averred,  and  a  decree  prayed  for  the  cancelation  of  the  paid- 
up  policy,  the  reinstatement  of  the  original  policy,  and  for 
$2,000. 

In  the  affidavit  filed  by  Mr.  Miedreich,  it  is  stated  that  he 
was  employed  as  an  attorney  by  Mrs.  Bank  to  prosecute  her 
claim  against  the  defendant  upon  the  paid-up  policy,  and  a 
written  contract  is  set  out,  by  the  terms  of  which  she  agreed 
to  pay  him  for  his  services  therein  an  amount  equal  to 
twenty-five  per  cent  of  the  amount  recovered  by  judgment 
or  compromise;  that  he  investigated  the  legal  propositions 
and  facts  involved,  and  gathered  evidence  by  which  to  estab- 
lish the  death  of  John  H.  Rank,  and  came  to  the  conclusion 
that  the  defendant  was  liable  for  the  full  amount  of  the 
original  policy,  whereupon  a  second  agreement  was  entered 
into  between  him  and  Mrs.  Bank,  by  which  his  fee  was  fixed 
at  an  amount  equal  to  thirty-three  and  one-third  per  cent  of 
the  recovery,  as  aforesaid ;  that  he  thereupon  instituted  this 
action.  He  further  sets  out  that  the  signature  of  his  client 
to  the  written  dismissal  produced  by  defendant  was  secured 
by  means  of  misrepresentations  made  to  her  by  it;  that  it 
represented  to  her,  she  at  the  time  residing  at  Nashville, 
Tennessee,  that  the  case  had  been  thrown  out  of  court ;  that 
unless  she  settled  she  would  have  to  pay  the  accrued  costs, 
amounting  then  to  $150,  and  which  would  amount  to  $175  by 
September  5,  when  in  fact  all  the  costs  in  the  case  amounted 
only  to  $12 ;  that  the  defendant  had  notice  of  the  contract^ 
between  him  and  Mrs.  Bank ;  that  the  value  of  his  service  is 
$666,  and  that  he  has  received  no  compensation  whatever. 
The  facts  set  up  in  the  affidavit  are  not  stated  with  the 
technical  accuracy  usual  to  a  pleading  charging  fraud,  but 
they  are  sufficient  to  make  a  prima  facie  case  of  fraud  upon 
the  attorney  by  the  parties  to  the  action.  The  paper  pur- 
porting to  evidence  a  settlement  of  the  case  bore  the 

1.  signature  of  the  plaintiff,  and  was  filed  by  the  attor- 
neys for  the  defendant.  The  attorney  for  the  plaintiff 
was  in  court  objecting  to  the  proposed  dismissaL    His  au- 
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thority  is  not  only  presumed  (Indiana,  etc,  R.  Co.  v.  Maddy 
[1885],  103  Ind.  200),  but  conclusively  established  by  writ- 
ten contracts  of  employment.  No  other  attorney  appeared 
for  the  plaintiff,  and  no  suggestion  that  Mr.  Miedreich 's  em- 
ployment had  terminated  was  made.  ''In  the  general  man- 
agement of  a  suit,  the  attorney  has  a  very  extensive  author- 
ity. •  •  •  The  conduct  of  a  suit,  except  in  a  matter 
arising  in  the  argument  or  hearing  before -the  court,  is  Ex- 
clusively under  the  control  of  the  attorney  of  record  in  it. " 
Weeks,  Attorneys  at  Law  (2d  ed.,  by  Boone),  §220. 
The  authority  which  an  attorney  exercises  under  a  general 
retainer  is  not  the  subject  of  uncertainty.    **He  is 

2.  more  than  the  mere  agent  as  to  the  business  committed 
to  his  care,  he  is  the  sole  manager."    Curtis  v.  Rich- 
ards (1895),  4  Idaho  434,  40  Pac.  57. 

"However,  it  may  be  said,  in  a  general  way,  that  a  party 

to  an  action  may  appear  in  his  own  proper  person,  or  by 

attorney,  but  he  cannot  do  both.    If  he  appears  by 

3.  attorney,  he  should  be   heard   through   him.     It   is 
necessary  to  the  decorum  of  the  court  and  the  due  and 

orderly  conduct  of  the  cause  that  the  attorney  should  have 
the  control  and  management  of  the  action.  Moreover  the 
client  is  thereby  protected  from  the  intrigues  of  his  ad- 
versary. All  the' proceedings  in  court  to  enforce  the  remedy, 
to  bring  the  demand,  cause  of  action,  or  subject-matter  of  the 
suit  to  trial,  judgment  and  execution,  are,  ordinarily,  with- 
in the  exclusive  control  of  the  attorney;  and,  on  the  other 
hand,  the  attorney  cannot  compromise,  settle,  sur- 

4.  render,  or  impair  the  cause  of  action,  or  the  subject- 
matter  of  litigation  without  the  consent  of  his  client, 

it  being  within  the  exclusive  control  of  the  client." 
Note  to  Cameron  v.  Boeger  (1902),  93  Am.  St.  165,  170. 
And  see,  3  Am.  and  Eng:  Ency.  Law  (2d  ed.)  357,  note;  Mc- 
Connell  v.  Brown  (1872),  40  Ind.  384.  The  attorney  for  the 
defendant  cannot  be  permitted  to  represent  the  opposite 
party.     Bartholomew  v.  Union  Trust  Co.  (1905),  36  Ind. 
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App.  328.     The  plaintiff  was  present  in  the  court  by 

5.  her  attorney.     He  may  have  had  **  special  instructions 
from  his  client*'  {McConneU  v.  Brown,  supra) ,  and 

the  defendant  could  not  compel  a  dismissal  of  the  cause.  If 
it  had  made  a  settlement  **it  would  have  to  plead  in  bar  of 
the  action  or  its  further  prosecution."  McConneU  v.  Brown, 
supra.  It  follows  that  the  court  erred  in  dismissing  the 
action.  There  is  no  appeal,  however,  by  the  plaintiff,  and 
the  disposition  of  the  appeal  depends  upon  whether,  upon  the 
showing  made,  the  action  of  the  court  in  refusing  to  permit 
the  prosecution  of  the  action  by  the  attorney  was  correct. 

After  several  centuries  of  effort,  the  courts  have  come  to 

the  conclusion  that  an  attorney  may  recover  pay  for  services 

rendered.    Interesting  historical  reviews  of  the  sub- 

6.  ject  are  contained  in  McDonald  v.  Napier  (1853),  14 
Ga.   89,   104,   and   in   Fischer-Hansen  v.   Brooklyn 

Heights  R.  Co.  (1903),  173  N.  Y.  492,  495,  66  N.  E.  395.  In 
Indiana  he  may,  by  virtue  of  the  statute,  acquire  a  lien  upon 
the  judgment  which  he  obtains  for  his  client.  §7238  Bums 
1901,  §5276  R.  S.  1881. 

It  has  been  decided  that  such  lien   is   not  his   exclusive 

remedy,  but  that  equity  will,  independent  of  the  statute, 

create  and  enforce  a  lien  in  his  favor.    **The  reason 

7.  for  this  rule  is  that  the  services  of  the  solicitor  have, 
in  a  certain  sense,  created  the  fund,  and  he  ought  in 

good  conscience  to  be  protected.**  Puett  v.  Beard  (1882), 
86  Ind.  172,  44  Am.  Rep.  280.  See,  also,  Justice  v.  Justice 
(1888),  115  Ind.  201.  A  remarkably  clear  discussion  of  the 
subject  is  contained  in  the  opinion  of  the  court,  written  by 
Hackney,  J.,  in  Koons  v.  Beach  (1897),  147  Ind.  137. 

In  New  York,  and  other  states,  statutes  have  been  enacted 
under  which  the  attorney  may  acquire  a  lien  upon  his  client's 
cause  of  action,  but  there  is  no  such  statute  in  this  State, 
and  it  has  been  held  that  ordinarily  an  attorney  acquires  no 
lien  for  fees  until  after  judgment.  Hanna  v.  Island  Coal 
Co.  (1892),  5  Ind.  App.  163,  51  Am.  St  246,  262. 
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It  is  not  necessary  to  determine  whether  the  contract  be- 
tween Mrs.  Bank  and  appellant  amounted  to  an  equitable 
assignment  in  the  latter 's  favor. 

Generally  speaking,  the  plaintiff  has  full  power  to  com* 

promise  and  settle  his  claim  out  of  court  and  without  the 

knowledge   or   consent   of  his   attorney.    Hanna  v, 

8.  Island  Coal  Co,,  supra;  Young  v.  Dearborn  (1853), 
27  N.  H.  324;  Jackson  v.  Stearns  (1906),  48  Ore.  25, 

84  Pac.  798, 5  L.  R.  A.  (N.  S. )  390.  * '  The  right  of  the  parties 
thus  to  settle  is  absolute  and  the  settlement  determines  the 
cause  of  action  and  liquidates  the  claim.  •  •  •  Of 
course  we  do  not  refer  to  dishonest  settlements  made  to  cheat 
attorneys,  which  the  courts  will  brush  aside  with  a  strong 
hand."  Fischer-Hansen  v.  Brooklyn  Heights  R,  Co,,  supra. 
The  law  favors  compromises,  and  the  settlement  of  litigation 
is  encouraged,  but  such  favor  does  not  extend  to  transactions 
which  are  flavored  with  fraud. 

The  effect  of  the  authorities  is  accurately  summarized  in  a 
monographic  note  to  Cameron  v.  Boeger  (1902),  93  Am.  St. 
165,  173,  and  cases  cited,  as  follows : 

"While  honest  settlements  between  the  parties  to  a  litiga- 
tion, made  without  any  intention  of  taking  advantage  of  the 
attorneys  are  commendable  and  to  be  encouraged,  collusive 
and  fraudulent  settlements  made  for  the  purpose  of  defraud- 
ing the  attorneys  are,  of  course,  reprehensible.  If  such  are 
attempted,  the  court  may  intarf ere  to  protect  the  attorney. 
Its  power  to  do  so  is  inherent,  and  is  founded  on  its  right  to 
protect  its  own  officers  against  collusion  and  fraud  practiced 
by  the  parties  to  the  cause." 

It  is  well  known,  although  seldom  stated,  that  the  useful- 
ness of  the  American  judiciary  depends  upon  the  members  of 
its  bar.     The  judge  can  decide  only  questions  pre- 

9.  sented  to  him  for  decision,  and,  in  the  absence  of  an 
independent    bar,    containing  right-minded,  fearless 

lawyers,  the  judge  and  the  court  would  be  of  little  use.  The 
duty  of  courts  to  protect  ofifi?ers  who  are  so  essential  to  them 
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and  from  whom  the  highest  fidelity  is  exacted,  from  fraud 
and  imposition  practiced  or  attempted  by  litigants  is  per- 
fectly clear.  It  is  an  inherent  obligation,  and  inherent 
power  in  the  court  to  discharge  it  has  always  been  recog- 
nized. Jackson  v.  Stearns,  supra;  Rasquin  v.  Knickerbocker 
Stage  Co.  (1861),  21  How.  Prac.  293;  Potter  v  Ajax  Mining 
Co,  (1899),  19  Utah  421,  431  57  Pac.  270;  Heister  v.  Mount 
(1840),  17  N.  J.  L.  438;  Fischer-Hansen  v.  Brooklyn 
Heights  R.  Co,,  supra;  National  Exhibition  Co.  v.  Crane 
(1901),  167  N.  Y.  505,  608,  60  N.  E.  768;  Talcott  v.  Bronson 
(1834),  4  Paige  ^501;  Reid  v.  Jordan  (1876),  56  Ga.  282; 
Jones  V.  Morgan  (1869),  39  Ga.  310,  99  Am.  Dec.  458;  mono- 
graphic note  to  Hanna  v.  Island  Coal  Co.  (1892),  51  Am.  St. 
246,  263,  276. 

'*  Where  a  settlement  is  privately  effected  between  the 
parties,  with  the  design  of  preventing  the  attorney  from  ob- 
taining his  costs,  the  court  will,  notwithstanding  the 

10.  settlement,  allow  the  attorney  to  go  on  and  collect  the 
costs  in  the  action,  that  he  may  secure  himself. '*  Bc^- 
quin  V.  Knickerbocker  Stage  Co.,  supra.  The  procedure  in 
such  case  is  as  follows:  ** Though  a  party  may,  without  the 
consent  of  his  attorney,  make  a  bona  fide  adjustment  with  the 
adverse  party  and  dismiss  an  action  or  a  suit  before  a  judg- 
ment or  a  decree  has  been  rendered  therein,  if  it  appears, 
however,  that  such  settlement  was  collusive  and  consum- 
mated pursuant  to  the  intent  of  both  parties  to  defraud  the 
attorney,  the  court  in  which  the  action  or  suit  was  pending 
may  interfere  to  protect  him,  as  one  of  its  officers,  by  setting 
aside  the  order  of  dismissal,  and  permitting  him  to  proceed 
in  the  cause  in  the  name  of  his  client  as  plaintiff  to  final 
determination  to  ascertain  what  sum  of  money  or  interest  in 
the  subject-matter,  if  any,  is  due  him  for  his  services  when 
fully  performed.*'  Jackson  v.  Stearns,  supra;  Potter  v. 
Ajax  Mining  Co.,  supra;  Young  v.  Dearborn,  supra;  RandaU 
V.  Van  Wagenen  (1889),  115  N.  Y.  527,  531,  22  N.  E.  361, 
12  Am.  St.  828;  Weeks  v.  Wayne  Circuit  Judges  (1889),  73 
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Mich.  256,  41 N.  W.  269 ;  Howard  v.  Town  of  Osceola  (1868), 
22  Wis.  453;  Voell  v.  Kelly  (1885),  64  Wis.  504,  25  N.  W, 
536 ;  Heister  v.  Mount,  supra. 

The  procedure  has  been  designated  as  ** clumsy."  **It  was 
a  device  of  the  courts,  not  of  the  legislature,  and  sprang 
from  the  necessity  of  providing  some  remedy  against  fraudu- 
lent settlements.*'  Fischer-Hansen  v.  Brooklyn  Heights  R. 
Co.,  supra,  at  page  501.  The  necessity  is  no  less  at  this  time 
in  Indiana  than  it  was  in  England  years  ago,  when  the  pro- 
cedure was  first  followed,  and  it  furnishes  a  remedy  by  which* 
the  courts  may  compel  the  litigants  to  treat  the  lawyer  with 
some  measure  of  the  honesty  which  he  is  bound  to  exercise  in 
his  dealings  with  them.  Hanna  v.  Island  Coal  Co.,  supra, 
was  an  independent  action  brought  by  an  attorney  against 
the  opposite  party  in  the  litigation,  theretofore  disposed  of 
by  settlement.  The  case  might  have  been  placed  upon  the 
ground  that  the  remedy  of  the  attorney  was  by  motion. 
The  opinion  in  said  case  shows  that  the  principles 
heretofore  stated  were  not  considered,  and  were  in- 
deed not  within  the  issue.  The  language  used  by  the  learned 
writer  of  that  opinion  is  therefore  limited  to  the  case  then 
before  the  court.  The  procedure  adopted  by  the  appellant 
in  the  case  at  bar  was  correct,  and,  if  the  facts  before  the 
court  were  sufScient  to  make  a  prima  facie  case  of  fraud 
against  him,  the  judgment  appealed  from  will  have  to  be  re- 
versed. The  aflBdavit  was  presented  to  the  court  as  one  step 
in  a  pending  cause,  the  details  of  which  that  court  already 
knew. 

The  settlement  was  made  by  the  parties  in  the  absence,  and 

without  the  knowledge  of  the  plaintiff's  attorney.   While  it 

was  competent  for  the  parties  to  settle  their  contro- 

11.    versy  in  that  manner,  yet  a  settlement  thus  made  is 

viewed  with  suspicion   (Falconio  v.  Larsen  [1897], 

31  Ore.  137,  48  Pac.  703,  37  L.  R.  A.  254),  and  will  be  closely 

scrutinized  and  set  aside  when  there  is  any  appearance  of 

fraud.     Voell  v.  Kelly,  supra. 

Vol.  40—26 
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When  it  is  remembered  that  Mrs.  Bank  was  in  another 

state  and  that  the  necessity  for  an  immediate  settlement  to 

avoid  the  payment  of  $150  costs  which  she  was  falsely 

12.  told  had  already  accrued  and  which  she  was  falsely 
told  would  amount  to  $175  by  September  5,  and  when 

it  is  remembered,  in  addition,  that  the  case  she  was  settling 
was  one  which  **had  been  thrown  out  of  court,"  it  would 
not  be  severe  to  say  that  there  was  some  appearance  of  fraud, 
primarily  upon  the  plaintiff,  but  necessarily  including  the 
attorney  of  whose  relation  and  contract  both  parties  knew, 
and  to  whom  his  client  pays  nothing. 

The  amount  of  the  paid-up  policy  which  it  is  alleged  was 

held  by  Mrs.  Bank  was  $592.     In  any  view  of  the  facts  she 

was  entitled  to  that  sum  and  costs,  if  she  was  entitled 

13.  to  an3i;hing.    The  rights  of  the  parties  would  be  prac- 
tically determined  by  the  fact  of  the  husband's  death. 

Whether  he  was  dead  or  alive  was  a  question  which  a  court 
ought  to  be  able  to  determine  in  accord  with  the  evidence  ad- 
duced upon  the  subject.  Mrs.  Bank  was  paid  $400.  If  the 
man  was  dead,  the  consideration  was  inadequate,  and  an  in- 
adequate consideration  affords  evidence  of  bad  faith. 
Young  v.  Dearborn,  supra.  It  is  stated  in  the  affidavit  that 
the  attorney  gathered  evidence  to  prove  that  the  man  was 
dead  at  the  time  the  original  policy  was  taken  up,  and  the 
circumstances  that  the  defendant  made  the  settlement  it  did 
with  a  widow  whose  financial  ability  made  it  onerous  for 
her  to  pay  premiums  upon  a  $2,000  policy  of  life  insurance, 
and  that  it  made  such  settlement  in  a  distant  state,  and  out 
of  the  presence  of  her  attorney,  assisted  thereto  by  misrepre- 
sentations which,  had  they  been  true,  would  have  rendered 
the  payment  made  to  her  a  mere  gratuity,  are  inconsistent 
with  the  necessary  good  faith  and  fair  dealing.  Without  an 
attorney  to  present  and  a  court  to  enforce  her  claim,  Mrs. 
Bank  was  helpless.  She  agreed  to  compensate  the  attorney 
in  proportion  as  she  recovered  on  the  policy.  He  evidently 
discharged  his  duty,  and  when  through  his  efforts  his  client 
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was  placed  upon  even  terms  with  the  insurance  company, 

and  their  respective  rights  were  about  to  be  adjudicated,  the 

transaction  in  question  took  place.     There  are  litigants  who 

do  not  hesitate,  under  such  circumstances,  to  **beat 

14.  the  lawyer  out  of  his  fee."  This  is  not  strange  in 
view  of  the  fact  that  he  furnishes  the  only  check  upon 
their  rapacity,  but  no  member  of  the  bar  who  wishes  to  be 
regarded  as  reputable  will  connive  or  knowingly  permit  such 
practice  by  his  clients — practice,  fraudulent  in  itself  and 
against  public  policy,  in  that  its  result  is  to  prevent  the  un- 
fortunate and  the  poor  from  obtaining  that  redress  which  it 
is  the  high  concern  of  the  law  td  secure  to  them. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 


Indianapolis  Traction  &  Terminal  Company 
V.  Miller. 

[No.  6,123.    Filed  October  17.  1907.] 

1.  Pleading. — Complaint, — Initial  Attack  on  Appeal, — A  complaint 
attacked  for  the  first  time  on  appeal,  Is  sufficient,  it  the  facts  al- 
leged will  bar  another  action  for  the  same  cause,    p.  404. 

2.  Same. — Complaint, — Carrier  and  Passenger, — Street  Railroads, 
— Negligence. — A  complaint  alleging  that  the  plaintiff  was  a  pas- 
senger on  defendant  street  railroad  company's  car,  and  that  as 
she  was  alighting  therefrom  the  motorman  negligently  started 
the  car,  causing  her  to  fall  and  receive  Injuries,  states  a  cause  of 
action,    p.  404. 

3.  Tbial. — Instructions, — Enumeration  of  Facts  Constituting  Neg- 
ligence,— Street  Railroads, — An  instruction  that  If  the  plaintiff 
was  a  passenger  on  defendant  street  railroad  company's  car,  and 
that  while  In  the  act  of  alighting  the  motorman  negligently 
started  the  car  wltb  a  Jerk,  thereby  throwing  plaintiff,  to  her 
iojnry,  the  verdict  should  be  for  her,  unless  the  evidence  shows 
her  guilty  of  contributory  negligence,  is  correct,  negligence  in 
starting  the  car  being  the  only  negligence  alleged  in  the  complaint 
p.  406. 

4.  Same.  —  Instructions,  —  Contributory  Negligence, — Evidence, — 
Burden  of  Proof. — An  instruction,  In  a  personal  injury  case,  that 
if  certain  facts  are  found,  the  verdict  should  be  for  plaintiff. 
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unless  it  Jias  been  "shown"  by  the  evidence  .that  she  was  guilty 
of  contributory  negligence,  is  not  erroneous,  where  other  instruc- 
tions clearly  defined  such  negligence  and  outlined  the  proof  nec- 
essary to  establish  same,  and  placed  the  burden  of  proof  as  to 
such  issue  upon  defendant,  p.  40(k 
5.  Appeal. — Weighing  Evidence.— Where  there  is  some  evidence 
tending  to  establish  all  of  the  material  facts  in  a  case,  the  Jud^r- 
ment  will  not  be  disturbed  on  appeal,    p.  407. 

Prom  Superior  Court  of  Marion  County  (67,486) ;  Vinson 
Carter,  Judge. 

Action  by  Jennie  Miller  against  the  Indianapolis  Traction 
&  Terminal  Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

F.  Winter  and  W.  H,  Latta,  for  appellant. 

Cclei  8.  Denny  and  George  L.  Denny,  for  appellee. 

CoMSTOCK,  C.  J. — ^Action  for  personal  injury.  The  com- 
plaint was  in  one  paragraph.  It  alleges  that  when  the 
plaintiff  was  in  the  act  of  alighting  from  one  of  appellant's 
cars,  and  before  she  had  stepped  from  the  running-board  the 
car  was  started  forward,  throwing  her  to  the  ground  and 
causing  the  injuries  for  which  she  sues.  Appellant  answered 
by  general  denial.  The  case  was  submitted  to  a  jury,  and 
verdict  returned  against  defendant,  on  which  judgment  was 
rendered  for  $5,000. 

That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  the  first  error  assigned.  As  the 
complaint  is  attacked  for  the  first  time  in  this  court  it 

1.  is  only  necessary  to  determine  its  sufficiency  to  bar 
another  action  for  the  same  cause.     It  sets  out  the 

following  facts  by  direct  averment.     On  June  22,   1904, 

having  paid  her  fare  for  transportation;  she  was  a  passenger 

on  one  of  defendant's  cars  in  charge  of  a  motorman 

2.  and  conductor  thereof,   at  a  time  and  place   defi- 
nitely stated,  and,  after  the  car  had  stopped  for  the 

passengers  to  alight  at  a  place  where  plaintiff  was  to  change 
cars,  the  motorman,  without  giving  any  warning,  with  a  sud- 
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den  and  violent  jerk,  started  said  ear,  thereby  throwing 
plaintiff  to  the  pavement.  Then  follows  a  statement  of  her 
injuries.  The  facts  directly  alleged  are  sufficient  as  against 
this  first  attack.  City  of  South  Bend  v.  Turner  (1901),  156 
Ind.  418,  54  L.  R.  A.  396,  83  Am.  St.  200;  Xenia  Real  Estate 
Co.  V.  Macy  (1897),  147  Ind.  568. 

The  second  and  remaining  error  assigned  is  the  overruling 
of  appellant's  motion  for  a  new  trial 

The  reasons  set  out  in  said  motion,  which  are  discussed,  are 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence, is  colitrary  to  law,  and  that  the  court  erred  in 

3.  giving  to  the  jury  of  its  own  motion  instruction  eight, 
which  is  as  follows:  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  was  a  passenger  upon  one  of  de- 
fendant's street-cars  at  the  time  and  place  in  controversy; 
that  said  car  had  stopped  for  the  purpose  of  allowing  passen- 
gers to  alight  therefrom ;  that  the  plaintiff  attempted  so  to 
alight;  that  while  she  was  in  the  act  of  so  doing  the  de- 
fendant negligently  started  said  car  forward  with  a  sudden 
jerk  or  movement,  thereby  throwing  plaintiff  to  the  pave- 
ment and  injuring  her — ^then  the  plaintiff  would  be  entitled 
to  recover,  unless  it  has  been  shown  by  the  evidence  that 
plaintiff  was  herself  guilty  of  negligence  which  approximate- 
ly contributed  to  her  injury,  in  which  latter  case  plaintiff 
would  not  be  entitled  to  recover."  It  is  argued  that  the 
instruction  was  erroneous,  because:  (1)  It  attempted  to. 
confine  the  consideration  of  the  jury  to  certain  facts,  and  to 
exclude  other  facts  which  should  have  been  considered;  (2) 
it  invaded  the  province  of  the  .jury,  '*as  it  was  a  question 
of  fact  for  the  jury  as  to  what  facts  constituted  negligence ;" 
(3)  because  the  facts  in  the  instruction  are  not  sufficient, 
standing  alone,  to  warrant  the  court  in  instructing  the  jury 
peremptorily  to  find  for  the  plaintiff.  It  is  unquestionably 
error  in  an  instruction  to  limit  or  confine  the  consideration 
of  a  jury  to  certain  facts  to  the  exclusion  of  others  that  are 
important.    The  negligence  charged  is  the  negligent  starting 
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of  the  car  without  warning,  with  a  sudden  jerk.  This  was 
the  gist  of  the  action,  and  if  the  plaintiff  was  free  from  neg- 
ligence contributing  to  her  injury  the  consideration  of  other 
facts  was  unnecessary.  The  question  of  the  negligent  start- 
ing of  the  car  was  left  to  the  jiiry  by  the  conditional  form  in 
which  the  instruction  is  put.  The  instruction  is  not  per- 
emptory, but  is  based  upon  the  finding  by  the  jury  of  the 
facts  which  would  make  the  starting  of  the  car  negligent. 
The  facts  being  found  by  the  jury,  it  was  for  the  court  to 
pronounce  the  law. 

It  is  argued,  too,  that  the  instruction  incorrectly  states  the 
degree  of  proof  required  on  the  question  of  contributory  neg- 
ligence.   Attention  is  directed  to  the  words,  **  unless 

4.  it  has  also  been  shown  by  the  evidence  that  the  plain- 
tiff was  herself  guilty  of  contributory  negligence.*^ 
The  use  of  the  word  ** shown*'  is  criticised  for  the  reason 
that  it  implies  demonstration,  and  the  expression,  **  shown 
by  the  evidence"  is  criticised  on  the  ground  that  it  implies 
demonstration  by  all  the  evidence,  when  **  contributory  negli- 
gence" need  only  be  proved  by  a  preponderance  of  the 
evidence,  and  need  not  be  '* shown"  by  the  evidence  nor  by 
all  the  evidence,  and  "any  evidence  or  the  evidence  of  only 
one  witness  may  amount  to  a  preponderance  in  the  minds  of 
the  jury." 

The  fourth  instruction  given  defined  contributory  negli- 
gence, and  told  the  jury  that  it  was  a  defense  to  an  action 
for  personal  injuries,  that  **the  burden  is  upon  the  defendant 
to  show  contributory  negligence  by  a  fair  preponderance  of 
the  evidence.  But  if  the  evidence  as  a  whole,  by  whomsoever 
produced,  does  establish  such  contributory  negligence,  then 
it  will  avail  the  defendant  and  prevent  the  plaintiff  from  re- 
covery." In  instruction  seven  the  court  told  the  jury  that 
it  was  the  duty  of  a  passenger  in  alighting  from  a  car  to  use 
reasonable  care  to  avoid  injury;  that  a  passenger  should  not 
attempt  to  alight  while  the  car  is  in  motion,  if  the  motion  is 
such  as  to  make  it  dangerous  to  do  so;  that,  in  attempting  to 
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alight  while  the  car  is  in  motion,  a  passenger  assumes  the 
additional  risk  necessarily  attendant  upon  such  attempt,  if 
there  be  any.  The  ninth  instruction  given  informed  the  jury 
that  if  it  appeared  from  the  evidence  that  the  plaintiff  at- 
tempted to  alight  from  the  car  before  it  had  stopped, 
and  if  her  injury  was  caused  by  the  attempt  to  alight  while 
the  car  was  in  motion,  she  would  not  be  entitled  to  recover. 

In  view  of  all  the  instructions  given,  and  they  are  to  be 
considered  as  a  whole  in  determining  the  effect  of  any  one, 
the  proposition  of  appellant's  counsel  that  any  evidence,  **or 
the  evidence  of  only  one  witness,  may  amount  to  a  prepon- 
derance in  the  minds  of  the  jurors,*'  is,  we  think,  unwar- 
ranted. 

It  is  insisted  that  appellee  was  proved  guilty  of  contribu- 
tory negligence  by  the  undisputed  physical  facts,  and 

5.  that  her  own  negligence  was  the  efficient  cause  of  her 
injury.  We  canAOt  concede  this  claim.  We  cannot 
say  that  the  verdict  is  without  support. 

Judgment  affirmed. 


Massey  v.  Massey, 

[No.  6,14S.    Filed  April  12,  1907.    Rehearing  denied  June  26,  1907. 
Transfer  denied  October  17,  1907.1 

1.  DivoBCE. — Cruel  and  Inhuman  Treatment. — What  is. — ^To  con- 
stitute '*cruel  and  inhuman  treatment"  it  is  mot  necessary  that 
the  act  or  acts  complained  of  shall  consist  of  physical  violence, 
p.  409. 

2.  Same. — Cruel  and  Inhuman  Treatment. — Definition. — ^The  ques- 
tion of  cruel  and  inhuman  treatment  is  usually  determined  from 
the  particular  facts  of  each  case,  and  the  detnltions  thereof  are 
usually  negative  rather  than  affirmative,    p.  409. 

3.  Same. — Cruel  and  Inhuman  Treatment. — Conditimi  of  Parties. — 
Whether  alleged  conduct  is  "cruel  anci  inhuman"  should  be  de- 
termined from  a  consideration  of  tne  character  of  the  parties 
and  of  their  physical,  social,  intellectual  and  moral  natures,     p.  409. 

4.  Same. — Cruel  and  Inhuman  Treatment. — Charge  of  Adultery. — 
The  wife's  false  oharjfo  of  Ikt  hnsbaiui's  adultery,  widely  circu- 
lated in  the  community,  as  well  us  the  huHbaud's  false  charge  of 
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the  wife's  adultery,  may  constitute  "cruel  and  Inhuman  treat- 
ment" sufficient  to  authorize  the  granting  of  a  divorce,  p.  410. 
5.  Pleading. — Complaint. — Divorce. — Cruel  and  Inhuman  Treat- 
ment. — A  complaint  for  divorce  by  the  husband  showing  that  the 
wife  continuously  accused  bim  falsely  of  being  unchaste;  that 
she  endeavored  to  destroy  his  business,  and  scolded  him  for  using 
her  money  therein;  that  she  was  petulant,  Irritable  and  con- 
stantly complaining,  and  that  she  was  abusive,  scornful,  cold, 
and  indifferent  as  to  his  happiness,  states  a  cause  of  action  and 
sufficiently  shows  the  endangering  of  the  husband*s  physical  well- 
being,    p.  410. 

Prom  Gibson  Circuit  Court ;  Oscar  M,  Welbofn,  Judge. 

Suit  by  Hiram  B.  Mass^  against  Permelia  E.  Massey. 
From  a  decree  for  defendant,  plaintiff  appeals.    Reversed. 

Thomas  Duncan,  for  appellant. 
Henry  A.  Y eager,  for  appellee. 

Hadley,  J. — This  is  a  suit  instituted  by  appellant  against 
appellee  for  divorce.  Appellant  filed  an  amended  complaint, 
to  which  appellee  filed  a  demurrer,  which  demurrer 
was  sustained.  Appellant  refusing  to  plead  further,  judg- 
ment was  rendered  against  him.  The  ruling  of  the  court 
on  the  demurrer  is  the  only  error  assigned.  The  complaint, 
after  stating  the  marriage  and  the  residence  of  the  parties, 
avers  that  they  separated  January  12,  1905 ;  that  during  the 
time  of  their  marriage  appellee  continuously  charged  appel- 
lant with  being  untrue  to  her  and  of  being  an  unchaste 
man ;  that  she  stated  to  numerous  good  citizens  of  the  com- 
munity that  he  was  untrue  to  her  and  unchaste,  all  of  which 
she  knew  to  be  false;  that  she  endeavored  to  destroy  his 
business,  and  constantly  upbraided  him  for  using  her  money 
therein ;  that  she  was  petulant,  irritable,  and  constantly  com- 
plaining ;  that  she  frequently  asserted  she  cared  nothing  for 
him,  for  his  home,  or  his  business,  and  refused  to  take  any 
interest  in  his  home,  when  able  to  do  so,  and  also,  when  able 
to  do  so,  refused  to  prepare  the  daily  meals  for  him  and 
his  servants ;  that  she  read  frivolous  literature,  to  the  neglect 
of  her  household  duties;  that  she,  for  a  long  time  prior  to 
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and  on  the  day  of  separation,  was  cold,  abusive,  scomftil, 
and  indifferent  to  the  happiness  of  the  appellant;  that  by 
reason  thereof  she  kept  appellant  in  continual  distress,  and 
the  trouble  destroyed  his  peace  of  mind  and  broke  up  his 
home. 

If   this   complaint   states   facts   sufficient   to   constitute 

grounds  for  a  divorce,  it  must  be  under  the  fourth  clause  of 

§1044  Bums  1901,  §1032  R.  S.  1881,  which  is  as  fol- 

1.  lows :    *  *  Cruel  and  inhuman  treatment  of  either  party 
by  the  other.''    That  there  can  be  cruel  and  inhuman 

treatment  without  physical  violence  is  now  so  well  settled 

that  citation  of  authorities  is  useless.    What  constitutes  cruel 

and  inhuman  treatment  must  be  determined  by  the 

2.  facts  of  the  given  case.    As  was  said  in  the  ease  of 
Kelly  V.  Kelly  (1883),  18  Nev.  49,  1  Pac.  194,  51  Am. 

Rep.  732:  **In  considering  extreme  cruelty  as  a  ground  of 
divorce,  courts  have  cautiously  given  it  negative,  rather  than 
aflSrmative,  definitions.  The  difl&culty  in  giving  it  an  affirm- 
ative definition  arises  from  the  fact  that  cruelty  is  a  relative 
term;  its  existence  frequently  depends  upon  the  character 
and  refinement  of  the  parties,  and  the  conclusion  to  be 
reached  in  each  case  must  depend  upon  its  own  particular 
facts.  *We  do  not  divorce  savages  and  barbarians  because 
they  are  such  to  each  other,'  said  the  supreme  court 

3.  of  Pennsylvania,  in  Richards  v.  Richards  [1860],  37 
Pa.  St.  225.    *We  can  exercise  no  sound  judgment  in 

such  cases  [divorce  cases]  without  studying  the  acts  com- 
plained of  in  connection  with  the  character  of  the  parties, 
and  for  this  we  want  the  common  sense  of  the  jury  rather 
than  fixed  legal  rules.'  Richards  v.  Richards,  supra.''  Mere 
cold  neglect  has  been  held  by  our  Supreme  Court  to  be  cruel 
and  inhuman  treatment,  in  the  case  of  Rice  v.  Rice  (1855), 
6  Ind.  100,  wherein  the  court  say:  **We  may  remark  of  this 
instruction  that  it  seems  to  contemplate  an  entirely  physical, 
sensual  view  of  the  marriage  relation ;  and  if  that  relation 
has  no  aim  to  the  social  happiness  and  mental  enjoyments 
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of  those  united  in  it,  the  instruction  should  have  been  given. 
But  if  it  is  otherwise,  if  it  be  true  that  we  are  possessed  of 
social,  moral,  and  intellectual  natures,  with  wants  to  be  sup- 
plied, with  susceptibilities  of  pain  and  pleasure ;  if  they  can 
be  wounded  and  healed,  as  well  as  the  physical  part,  with 
accompanying  suffering  and  delight,  then,  we  think,  that 
conduct  which  produces  perpetual  social  sorrow,  although 
physical  food  be  not  withheld,  may  well  be  classed  as  cruel, 
and  entitle  the  sufferer  to  relief." 

False  charges  of  infidelity  by  a  wife  of  a  husband,  widely 

circulated  in  the  community,  may  cause  the  keenest  suffering 

to  the  husband,  in  comparison  to  which  blows  would 

4.  be  insignificant.    And  where,  as  averred  here,  these 
false  statements  are  persistent,  continuous,  and  are 

coupled  with  coldness,  neglect,  lack  of  interest  in  family 
affairs,  aggressive  action  against  his  means  of  livelihood, 
irritability,  petulancy  and  scorn,  to  the  extent  of  breaking 
up  his  home,  we  can  well  perceive  that  they  might  produce 
the  depths  of  distress  and  wretchedness  that  would  naturally 
cause  physical  impairment.  Kelly  v.  Kelly,  supra;  Holyoke 
V.  Holyoke  (1886),  78  Me.  404,  6  Atl.  827;  Whitmore  v. 
Whitmore  (1882),  49  Mich.  417,  13  N.  W.  800;  Carpenter 
V.  Carpenter  (1883),  30  Kan.  712,  2  Pac.  122,  46  Am.  Rep. 
108;  McOee  v.  McOee  (1904),  72  Ark.  355,  80  S.  W.  579; 
Spitzmesser  v.  Spitzmesser  (1901),  26  Ind.  App.  532.  It  is 
well  settled  that  the  false  charge  of  adultery  by  a  husband 
against  his  wife  is  grounds  for  divorce  under  the  charge  of 
cruel  and  inhuman  treatment.  Graft  v.  Oraft  (1881),  76 
Ind.  136;  Shores  v.  Shores  (1864),  23  Ind.  546.  And,  in 
reason,  a  wife's  like  accusation  against  the  husband  should 
be  no  less  available  to  him  in  his  suit  for  her  cruelty. 
1  Bishop,  Mar.,  Div.  and  Sep.,  §1636;  §1044  Bums  1901, 
§1032  R.  S.  1881.  In  a  suit  by  the  husband  for  divorce  on 
account  of  cruel  treatment,  where  no  actual  violence 

5.  is  averred,  it  must  clearly  appear  from  the  facts  in 
the  case  that  the  acts  of  the  wife  have  rendered  the 
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continuance  of  the  marital  relation  so  intolerable  to  the  hus- 
band as  to  endanger  his  physical  well-being.  The  averments 
of  the  complaint  show  that  such  a  condition  would  exist 
mider  the  facts  therein  averred,  with  a  man  of  ordinary  tem- 
perament, standing  and  self-respect.  Appellee  relies  upon 
the  case  of  McAlister  v.  McAlister  (1888),  71  Tex.  695,  10 
S.  W.  294.  From  the  reasoning  in  this  case,  it  will  appear 
that  the  statutes  of  Texas,  and  the  decisions  thereunder  pro- 
vide a  different  rule  in  cases  of  this  character  than  that 
which  obtains  in  this  State,  and  we  do  not  think  it  should  be 
of  controlling  force.  The  court  bases  its  decision  upon  the 
following  statement:  "Wisely  or  not,  our  statutes  do  not 
make  occasional  acts  of  adultery  on  the  part  of  the  husband 
a  cause  of  divorce  when  sought  by  the  wife.  Otherwise, 
when  the  husband  asks  divorce  from  the  wife  taken  in 
adultery." 

Cause  reversed,  with  instructions  to  the  lower  court  to 
overrule  the  demurrer  to  the  amended  complaint. 

Myers,  C.  J.,  Boby,  P.  J.,  and  Watson,  J.,  concur.  Com- 
stock  and  Babb,  JJ.,  dissent. 

Dissenting  Opinion. 

Babb^  J. — I  cannot  concur  with  the  view  expressed  in  this 
cause,  that  the  appellant's  complaint  is  sufficient.  While  the 
contract  of  marriage  is  a  civil  contract,  when  once  executed 
the  relation  it  creates  is  by  no  means  a  mere  civil  obligation. 
Afl  is  well  said  in  the  very  able  opinion  delivered  by  Robin- 
son, J.,  in  the  case  of  Eikenbury  v.  Eikenhury  (1904),  33 
Ind.  App.  69:  '*The  marriage  executed,  regulated  as  it  is 
by  law  upon  principles  of  public  policy,  is  an  institution  of 
society  in  which  the  State  is  deeply  concerned.  The  State 
itself  regulates  it  because  the  State  has  an  interest  in  main- 
taining the  family  relation.*'  The  same  judge,  quoting  from 
the  case  of  Noel  v.  Eiving  (1857),  0  Ind.  37,  says:  /'It  is 
preeminently  the  basis  of  civil  institutions,  and  thus  an 
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object  of  the  deepest  public  concern.  •  •  •  It  is  a  great 
public  institution,  giving  character  to  our  whole  civil  pol- 
ity.'* As  the  marriage  relation  is  one  in  which  the  public 
has  a  concern,  a  dissolution  of  that  relation  is  one  in  which 
society  is  concerned.  Any  thing  and  every  thing  which 
tends  to  break  down  or  destroy  the  marriage  relation  is  of 
the  highest  concern  to  the  State.  Loose  interpretation  of  the 
divorce  laws  of  the  State  is  an  attack  upon  the  institution  of 
marriage.  It  tends  to  loosen  the  tie  that  binds  husband  and 
wife  together,  and  is  a  blow  at  the  family  relation.  Public 
policy,  good  morals,  and  the  interest  of  society,  alike  demand 
at  the  hands  of  the  court  a  strict  construction  of  the  divorce 
law.  The  matrimonial  yoke,  if  galling  at  all,  is,  generally 
speaking,  as  galling  to  one  of  the  parties  as  it  is  to  the 
other;  and  when  a  divorce  is  granted  to  one  of  the  parties 
to  the  inharmonious  union  the  other  is  also  relieved;  and  it 
is  a  matter  of  common  knowledge,  that,  generally  speaking, 
so  far  as  the  parties  to  the  action  are  concerned,  a  divorce 
case  is  an  ex  parte  proceeding,  in  which  both  plaintiff  and 
defendant  are  not  only  willing  but  anxious  that  the  decree 
be  granted.  It  frequently  happens  that  the  defendant  in  a 
divorce  proceeding  voluntarily  furnishes  the  means  to  carry 
on  the  suit.  A  divorce  proceeding,  while  it  is  governed  by 
the  rules  governing  proceedings  in  civil  cases  so  far  as  they 
are  applicable,  is  not  a  civil  case,  and  differs  in  essential 
particulars  from  civil  actions.  In  civil  actions  the  only  par- 
ties in  interest  are  the  parties  to  the  suit,  the  plaintiff  and 
defendant.  Their  rights  are  the  only  rights  that  are  to  be 
considered.  But  in  a  divorce  suit  there  are  three  interests 
to  be  considered,  the  interest  of  the  plaintiff,  the  interest  of 
the  defendant,  and  the  interest  of  society. 

I  hold  that  public  policy  requires  that  one  who  brings  an 
action  to  dissolve  the  marriage  relation  shall,  in  his  com- 
plaint, not  only  allege  the  wrongful  acts  of  the  defendant 
that  show  as  between  the  plaintiff  and  defendant  that  he  has 
grounds  for  divorce,  but  it  must  also  affirmatively  be  made 
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to  appear  that,  as  between  the  State  and  the  plaintiff,  he  is 
entitled  to  a  decree  of  divorce.  This  can  only  be  done  by 
an  averment  that  he  himself  is  without  fault.  It  has  been 
held  in  numerous  cases,  and  is  undoubtedly  the  law,  need- 
ing no  expression  from  any  court  to  confirm  it,  that  where 
it  appears  that  the  plaintiff  has  committed  matrimonial  of^ 
fenses  it  would  be  the  duty  of  the  court  to  deny  the  divorce, 
whatever  may  have  been  the  guilt  of  the  defendant.  The 
statute  in  this  State,  making  it  the  duty  of  the  prosecuting 
attorney  to  appear  and  defend  divorce  cases  in  which  default 
has  been  made,  clearly  recognizes  the  interest  of  the  State  in 
the  proceeding.  I  maintain  that  public  policy  requires  that 
in  every  divorce  case  the  complaint  shall  aflSrmatively  show, 
and  the  evidence  prove,  that  the  plaintiff  is  without  fault. 
The  complaint  in  this  case  not  only  fails  to  show  that  the 
appellant  was  not  without  fault  himself,  but,  I  think,  it 
affirmatively  shows  that  the  domestic  infelicity  was  in  part 
due  to  his  own  wrongful  conduct.  One  of  the  grounds  of 
his  charges  against  the  appellee  is  that  she  was  continuously 
and  constantly  upbraiding  him  for  the  employment  of  her 
money  in  his  business.  I  think  it  is  fairly  to  be  inferred 
from  this  averment  that  the  appellant  had,  by  some  means, 
obtained  possession  of  the  separate  means  of  the  appellee, 
and,  without  her  consent,  was  wrongfully  using  it  in  his 
private  business  in  a  manner  that  met  her  disapproval,  and 
that  this  was  one,  and  perhaps  the  principal,  ground  of  dis- 
cord between  the  parties. 

I  therefore  think  that  the  court  below  was  correct  in  sus- 
taining the  demurrer  to  the  complaint. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Dissenting  Opinion  on  Petition  for 

Rehearing. 

COMSTOCK,  C.  J. — The  prevailing  opinion  in  this  cause 

holds  that  the  complaint  stated  a  cause  of  action  against  the 

wife  for  the  cruel  and  inhuman  treatment  of  her  husband. 
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With  due  respect  for  the  judgment  of  my  brethren  who  join 
in  that  opinion  I  cannot  concur  therein. 

The  sufficiency  of  the  complaint  is  the  only  question  pre- 
sented by  this  appeal.  Cruelty  between  husband  and  wife 
is  "such  cruelty  as  causes  injury  to  the  life,  limb,  or  health, 
or  creates  danger  of  such  injury  or  a  reasonable  apprehen- 
sion of  such  danger.''  Anderson's  Law  Diet.  It  is  defined 
in  1  Bishop,  Mar.,  Div.  and  Sep.,  §1531,  as  follows :  *  *  Cruelty 
is  any  conduct  in  one  of  the  married  parties  which,  to  the 
reasonable  apprehension  of  the  other,  or  in  fact,  renders  co- 
habitation physically  unsafe,  to  the  degree  justifying  a  with- 
drawal therefrom." 

In  the  same  work  (1  Bishop,  Mar.,  Div.  and  Sep.,  §1652) 
the  author  restates  the  doctrine  of  cruel  treatment  as  fol- 
lows: ''Matrimony  contemplates  a  cohabiting  or  dwelling 
together  of  the  parties,  and  thereon  a  mutual  performance 
of  the  correlate  duties  which  the  law  superinduces  upon  the 
marriage.  And  while  one  does  his  part,  the  other  is  not 
authorized  to  withdraw  and  live  in  separation.  But  neither 
the  husband  nor  the  wife  can  continue  the  cohabitation,  with 
the  due  discharge  of  matrimonial  duties,  if  in  physical  peril 
from  the  other.  And  whenever  by  reason  of  the  other's 
fault  the  peril  exists,  the  party  put  in  peril  is  entitled  to  be 
judicially  separated  or  divorced  from  the  other.  The  creat- 
ing of  the  peril,  in  whatever  manner  done,  whether  by  blows, 
by  threats,  or  by  conduct  producing  mental  anguish  to  the 
detriment  of  the  physical  health,  or  by  any  other  means,  is 
termed  cruelty.  And  as  the  law  does  not  concern  itself  about 
trifles,  the  cruelty  must  be  of  a  magnitude  serious,  so  as  to 
be  commensurate  with  the  serious  nature  of  suspending  or 
dissolving  the  marriage  relation.  It  may  proceed  either  from 
the  husband  or  from  the  wife.  In  the  details  of  this  doc- 
trine, the  particular  character  of  marriage,  the  law's  idea  of 
the  mutual  rights  and  duties  of  husband  and  wife,  the  health 
of  the  respective  parties,  and  all  analogous  things  are  to  be 
taken  into  the  account."     The  fourth  cause  for  divorce, 
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under  our  statute,  is  '^  cruel  and  inhuman  treatment  of  either 
party  by  the  other."    §1044  Burns  1901,  §1032  B.  S.  1881. 

The  general  principles  of  the  law  are  the  same  whether 
the  suit  be  instituted  by  the  husband  or  the  wife.  The  wife 
is  entitled  to  a  divorce  for  the  cruel  and  inhuman  treatment 
of  the  husband;  the  husband  for  the  cruel  and  inhuman 
treatment  of  the  wife.  But  conduct  which  would  be  cruel 
to  the  one  would  not  be  to  the  other.  In  the  application  of 
the  principles,  regard  must  be  had  to  the  duties  which  the 
marriage  relation  has  created — the  physical  conditions  and 
temperament  of  the  parties.  The  false  charge  of  unchastity, 
made  by  a  husband  against  his  wife  in  the  presence  of  third 
parties,  is  held  by  the  courts  to  be  cruel  and  inhuman  treat- 
ment. It  is  sure  to  injure  the  life  and  health  of  a  pure 
woman.  A  like  charge  against  the  husband  is  not  so  serious- 
ly regarded.  It  frequently  fails  to  disturb  his  self-com- 
placency. A  husband  convicted  of  adultery  is  not  visited 
with  the  same  consequences  or  punishment,  morally  or  social- 
ly, as  the  wife  for  a  like  offense.  Great  writers  on  juris- 
prudence have  given  their  opinion  against  granting  di- 
vorces for  the  adultery  of  the  husband.  Montesquieu,  Poth- 
ier,  and  D.  Taylor  all  insist  that  prosecutions  for  this  offense 
ought  to  be  confined  to  the  wife.  Shelford,  Mar.  and 
Div.,  •395.  Reference  to  the  above-mentioned  writers  is 
made  to  show  how  differently  the  same  conduct  is  regarded 
in  persons  of  different  sex  and  as  tending  to  show  the  differ- 
ence in  the  effect  upon  the  health  of  the  man  or  woman  of  a 
mere  charge  of  this  social  sin.  To  say  that  husband  and 
wife  are  equals  in  conjugal  status,  that  in  what  they  say  or 
do  they  are  alike  affected,  that  a  charge  of  unchastity  against 
a  man  of  the  coarseness  of  fiber  of  the  average  man,  would 
injure  his  life  or  health  as  it  would  that  of  the  wife  or 
mother,  is,  to  put  it  mildly,  unwarranted.  The  prevailing 
opinion  is  based  upon  the  transparent  fiction  of  the  law  that 
the  status  of  the  husband  and  wife  is  equal. 

In  McAlister  v.  McAlister  (1888),  71  Tex.  695,  10  S.  W. 
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294,  the  husband  sued  for  a  divorce  upon  the  ground  of 
alleged  excesses,  cruel  treatment,  and  outrages  on  the  part 
of  the  defendant.  The  first  and  second  of  these  specifica- 
tions are  as  follows :  **  (1)  That  for  six  or  seven  years  ap- 
pellee has  repeatedly  harassed  him  with  studied  insults,  and 
publicly  accused  him  of  adultery  with  various  women. 
(2)  Appellee  publicly  and  falsely  accused  him  of  adultery 
with  one  [naming  her],  his  neighbor's  wife;  that  the  accu- 
sation caused  scandal  in  the  neighborhood,  and  was  cal- 
culated to  wound  appellant's  feelings,  and,  in  fact,  came  near 
causing  a  personal  difficulty  with  the  woman 's  husband ;  that, 
when  threatened  with  a  suit  for  slander,  the  appellee  volun- 
tarily went  before  a  notary  public  and  made  affidavit  that  the 
charge  was  false,  and  made  with  wicked  and  slanderous  in- 
tent, and  that  said  affidavit  was  printed  and  published  to  the 
world,  bringing  shame  and  reproach  on  appellant,  injuring 
his  feelings,  and  disgracing  his  little  children."  The 
section  of  the  statute  upon  which  the  petition  was 
based  reads  as  follows:  **1.  Where  either  the  husband  or 
wife  is  guilty  of  excesses,  cruel  treatment  or  outrages  toward 
the  other,  if  such  ill  treatment  is  of  such  a  nature  as  to  ren- 
der their  living  together  insupportable."  1  Sayles'  Tex. 
Civ.  Stat.,  Art.  2,977.  In  the  course  of  the  opinion  the 
court  said :  **The  ordinary  meaning  of  cruelty  in  actions  for 
divorce  is  that  the  act  endangers  or  threatens  the  life,  limb 
or  health  of  the  aggrieved  party.  To  this,  in  our  courts,  is 
added  any  outrage  upon  the  feelings  infiictmg  mental  pain 
or  anguish.  •  •  •  There  are  no  allegations  in  the  petition 
showing  that  from  the  character,  calling,  or  occupation  of 
the  plaintiff,  or  from  his  temperament,  or  from  any  other 
subjective  cause,  the  charges  would  be  calculated  to,  or  did, 
produce  mental  suffering  or  anguish  beyond  the  ordinary 
effect  likely  to  be  produced.  Cases  might  exist  upon  such  al- 
legations showing  the  special  effects  of  the  charge  of  adultery 
upon  the  husband,  and  that  the  mental  suffering  caused 
thereby  was  such  as  to  render  the  living  together  insupport- 


MAY  TERM,  1907.  417 

Massey  v.  Massey — 40  Ind.  App.  407. 

able  where  a  divorce  should  be  allowed.  But  taking  the 
gravity  of  the  offense  charged  when  made  against  the  wife 
with  the  comparative  levity  of  it  when  against  the  husband, 
we  are  of  the  opinion  that  the  mere  charge  of  adultery  on  the 
part  of  the  husband  made  by  the  wife,  though  the  charge 
be  often  repeated  and  be  false,  is  not,  under  our  laws,  a  suffi- 
cient ground  for  divorce." 

But  apart  from  the  expressions  of  the  courts,  it  must  be 
accepted  as  of  common  observation,  that  such  false  charge 
against  a  man  is  trivial  in  its  effects,  compared  with  the 
utter  ruin  it  may  cause  a  woman.  Cruel  treatment,  identical 
in  its  manifestations,  was  involved  alike  in  the  case  of 
McAlister  v.  McAlister,  supra,  and  the  case  at  bar.  **  Cruel 
treatment"  in  the  Texas  statute  is  substantially  equivalent 
to  ** cruel  and  inhuman  treatment"  in  our  statute.  The 
complaint  alleges  that  the  defendant  was  continuously  charg- 
ing the  plaintiff  with  being  untrue  to  her;  that  to  numerous 
good  citizens  of  the  community  in  which  they  lived,  she 
charged  that  he  was  unchaste,  well  knowing,  at  the  time  of 
so  doing,  that  her  statements  were  false ;  that  at  the  time  of 
their  marriage  he  was  engaged  in  a  profitable  business  with 
his  brother  in  farming  and  stock  raising;  that  she  en- 
deavored to  destroy  his  business,  and  constantly  upbraided 
him  for  using  her  money  therein;  that  she  was  petulant, 
irritable,  constantly  complaining,  and  frequently  asserted 
to  him  that  she  cared  nothing  for  him,  his  home,  nor  his 
business;  that  she  refused  to  prepare  daily  meals  for  the 
plaintiff  and  his  servants  when  she  was  able  to  do  so ;  that 
she  wasted  her  time  in  reading  frivolous  literature,  to  the 
neglect  of  her  household  duties;  that  for  a  long  time  prior 
to  the  date  of  their  separation  she  was  cold,  abusive,  and 
scornful  to  plaintiff  and  indifferent  to  his  happiness.  It  is 
averred  that  the  defendant  complained  of  the  use  of  her 
money  in  his  business.  Whether  she  derived  any  benefit 
therefrom  is  not  stated.    It  is  not  likely  that  the  plaintiff 
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would  omit,  in  this  connection,  the  statement  of  any  fact 
vindicating  his  liberality  or  business  sagacity.  It  might, 
therefore,  fairly  be  inferred  that  she  did  not  derive  any 
benefit  from  plaintiflE's  use  of  her  money.  This  ground  of 
complaint,  on  her  part,  would  not  seem  to  be  unreasonable. 
Very  few  women  have  the  grace  quietly  to  submit  to  the 
appropriation  by  their  husbands  of  their  separate  estate. 
Her  irritability  may  have  been  largely  due  to  the  use  of  her 
property  without  her  consent.  This  fact  doubtless  was  given 
due  weight  by  the  trial  court.  That  she  refused  to  cook  for 
the  hired  servants  perhaps  only  emphasizes  her  just  resent- 
ment caused  by  the  plaintiff's  faults  and  delinquencies.  It 
will  not  be  presumed  that  a  wife  will  causelessly  give  her 
husband  unnecessary' pain.  The  complaint  should  contain 
some  averment  overcoming  this  presumption — an  allegation 
that  the  plaintiff  was  without  fault,  or  some  equivalent 
averment.  It  does  affirmatively  appear  that  the  wife  had  at 
least  one  grievance  to  which  we  have  made  reference.  The 
omission  from  the  complaint  that  the  alleged  misconduct  of 
the  wife  was  not  defendant's  fault,  is  fatal.  This  is  true 
from  the  very  nature  of  the  action.  ' '  Matrimony, ' '  as  said  by 
Bishop,  ''contemplates  •  •  •  a  mutual  performance  of  the 
correlate  duties  which  the  law  superinduces  upon  the  mar- 
riage. And  while  one  does  his  part,  the  other  is  not  author- 
ized to  withdraw  and  live  in  separation."  1  Bishop,  Mar., 
Div.  and  Sep.,  §1652.  No  case  is  presented  for  the  consid- 
eration of  the  court,  until  it  appears  affirmati^ly  from  the 
complaint  that  one  seeking  an  annulment  of  the  marriage 
bond  is  blameless.  Apart  from  the  charge  of  unchastity,  the 
grounds  for  divorce,  being  preferred  by  a  man,  appear  frivo- 
lous. By  one  respectable  court,  at  least,  that  charge  has  been 
held  insufficient,  but  that  charge  is  made  only  in  the  com- 
plaint before  us  by  way  of  recital.  Plaintiff  does  not,  except 
by  inference  and  recital,  deny  its  truth.  The  complaint 
states  that  there  is  living,  as  the  fruits  of  the  marriage,  one 
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daughter,  bom  March  27,  1901.  With  whom  the  little  girl 
lives  or  to  whose  care  her  future  shall  be  entrusted,  plaintiff 
is  silent.  If  he  desired  that  she  should  be  near  him  that  he 
might  give  her  a  father's  protection,  or  if  separation  from 
her  would  cause  him  grief,  he  gives  no  sign.  While  this 
omission  does  not  indicate  a  temperament  especially  sensitive 
to  paternal  affection,  it  does  tend  to  show  that  he  is  willing 
to  commit  his  child  to  the  keeping  of  his  wife,  who  he  al- 
leges has  caused  him  continual  distress  and  trouble  and  de* 
stroyed  his  peace  of  mind,  thus  in  a  measure  discrediting  his 
charges. 

Courts  should  bear  in  mind  that  the  marriage  contract  is 
peculiar  and,  in  various  respects,  differs  from  others.  It  is 
for  life,  the  parties  having  no  power  by  mutual  consent  to 
dissolve  it.  Society  is  interested  in  the  fidelity  with  which 
it  should  be  observed.  It  can  only  be  annulled  by  judicial 
tribunals  especially  clothed  with  power  to  do  so.  Where  the 
husband  asks  for  a  divorce,  and  especially  upon  the  grounds 
of  cruel  and  inhuman  treatment  by  the  wife,  his  cause  should 
be  a  clear  one.  The  alleged  conduct  of  the  wife  does  not 
bring  the  grievances  complained  of  within  the  definitions  of 
cruel  and  inhuman  treatment.  In  the  Indiana  cases  cited 
in  the  original  opinion  {Rice  v.  Rice  [1854],  6  Ind.  100, 
Shores  v.  Shores  [1865],  23  Ind.  546,  and  Oraft  v.  Oraft 
[1881],  76  Ind.  136),  the  question  of  the  sufficiency  of  the 
complaint  is  not  raised.  In  Spitzmesser  v.  Spitzmesser 
(1901),  26  Ind.  App.  532,  the  facts  averred  are  so  dissimilar 
to  those  in  the  complaint  under  consideration  that  the 
ruling  cannot  aid  us  in  the  case  at  bar.  In  McOee  v. 
McGee  (1904),  72  Ark.  355,  80  S.  W.  579,  Carpenter  v.  Car^ 
penter  (1883),  30  Kan.  712,  2  Pac.  122,  46  Am.  Rep.  108, 
and  Whitmore  v.  Whitmore  (1882),  49  Mich.  417,  13  N.  W. 
800,  the  sufficiency  of  the  complaint  is  not  questioned.  The 
proposition,  that  the  complaint  should  aver  that  the  com- 
plaining party  is  not  the  cause  of  the  grievances  of  which 
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he  complains,  is  not  denied  in  any  of  the  cases  cited.  The 
nature  of  the  marriage  contract  makes  this  averment  neces- 
sary in  any  proceeding  to  annul. 

The  trial  court  correctly  sustained  a  demurrer  to  the  com- 
plaint and  the  petition  for  rehearing  should  be  granted  and 
the  judgment  of  the  lower  court  afSrmed. 

Rabby  J.y  concurs. 


Clarke  bt  al.  v.  Evansville  Boat  Club. 

INo.  6,671.    Filed  October  17,  1907.] 

1.  Appeal. — Supersedeas. — Function  of. — ^The  function  of  a  super- 
sedeas bond  Is  to  stay  further  proceedings  upon  the  judgment 
appealed  from.    p.  421. 

2.  Same. — Supersedeas. — Restitution. — Statutes. — ^Whether  a  su- 
persedeas bond  has  the  effect  of  restoring  appellants*  right  of 
possession  to  property  from  which  they  were  ousted  by  the 
sheriff  pursuant  to  a  writ  Issued  upon  a  judgment  for  possession 
In  favor  of  appellee,  Is  not  presented  in  an  application  for  such 
supersedeas  bond,  under  (654  Bums  1901,  §642  R.  S.  1881,  pro- 
viding that  any  levy  made  on  the  judgment  appealed  from  shall 
be  relinquished  upon  the  filing  of  such  bond.    p.  421. 

From  Vanderburgh  Circuit  Court;  Alexander  OUchrisi, 
Si>ecial  Judge. 

Action  by  the  Evansville  Boat  Club  against  John  N. 
Clarke  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  On  motion  for  supersedeas.  Supersedeas 
ordered. 

Edgar  Durre  and  Spencer  &  Brill,  for  appellants. 

Per  Curiam. — ^Appellants,  against  whom  a  judgment  was 
rendered  for  the  possession  of  real  estate,  prayed  an  apx>eal 
to  this  court,  gave  bond,  and  perfected  such  appeal  as  of 
term  time,  except  that  they  failed  to  file  the  transcript  in  the 
ofiice  of  the  clerk  of  this  court  within  the  sixty  days  specified 
by  statute.    §650  Bums  1901,  §638  R.  S.  1881. 

Notice  of  appeal  was  subsequently  served  upon  the  ap- 
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pellee  and  the  appellants  now  present  their  application  and 
bond  for  a  supersedeas,  together  with  a  brief  in  sup- 

1.  port  thereof.     It  is  stated  in  the  brief  that,  acting 
under  a  writ  issued  in  said  cause,  the  sheriff  of  said 

county  has  ousted  the  appellants  from  the  premises  in  dis- 
pute, and  we  are  asked  to  restore  the  property  to  them. 

The  function  of  a  supersedeas  is  to  stay  further  proceed- 
ings upon  the  judgment  appealed  from.    Board,  etc.,  v.  Oor- 
man  (1873),  19  Wall.  (U.  S.)  661,  22  L.  Ed.  226-, 

2.  Elliott,  App.  Proc:,  §389.    Section  654  Burns  1901, 
§642  R.  S.  1881,  provides  that  any  levy  made  shall  be 

relinquished.    To  what  extent  the  provisions  of  this  statute 
may  apply  to  the  facts  of  this  case  is  not,  at  present,  a  mat- 
ter which  we  are  in  a  position  to  decide. 
Supersedeas  ordered. 


Frederick  v.  Koons,  Administrator. 

[No.  6,085.    FUed  October  18,  1907.] 

1.  Pleadhtg. — Complaint  —  Conversion.  —  Decedents^  Estates.  —  A 
complaint  by  an  administrator  against  his  decedent's  suryiving 
busband,  showing  that  such  husband  converted  to  his  own  use 
and  benefit  $1,600.  the  property  of  said  estate,  which  he,  on  de- 
mand, refused  to  turn  over  to  plaintiff,  is  sufficient,  the  allega- 
tion of  the  conversion  of  $1,600  necessarily  implying  that  such 
sum  consisted  of  lawful  money,    p.  422. 

2.  Same. — Demurrer, — To  Complaint. — Paragraphs. — ^A  demurrer 
to  a  complaint  should  be  overruled,  where  the  complaint  consisted 
of  two  paragraphs,  one  of  which  was  good.    p.  422. 

3»  Same. — Complaint. — Paragraphs. — Separate  Filing  of. — Effect. 
— Demurrer. — Where  a  second  paragraph  of  complaint  was  filed 
after  Issue  was  made  on  the  first  paragraph,  the  complaint  there- 
after consisted  of  both  paragraphs,  and  a  demurrer  thereto  ques- 
tioned the  sufilcleney  of  both  jointly,   p.  422. 

4.  Appbal. — Right  Result. — Where  the  trial  court  reached  the  right 
result,  its  judgment  wUl  be  affirmed,    p.  423. 

From  Hanoock  Circuit  Court ;  Edward  W.  Felt,  Judge. 

Action  by  Benjamin  F.  Koons,  as  administrator  of  the 
estate  of  Sarah  Frederick,  deceased,  against  Jacob  Frederick. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 


422  APPELLATE  COURT  OF  INDL&JMA, 

Frederick  v.  Koons — 40  Ind.  App.  421. 

B.  L.  Mason  and  17.  8,  Jackson,  for  appellant. 

Horace  O.  Tergin  and  William  W.  Cook,  for  appellee. 

Babb,  J. — This  action  was  brought  by  the  appellee  as  ad- 
ministrator of  the  estate  of  Sarah  Frederick,  deceased, 
against  the  appellant,  who  was  her  surviving  husband,  to  re- 
cover money  alleged  to  have  belonged  to  the  deceased,  and 
to  have  been  wrongfully  converted  by  the  appellant  to  his 
own  use.  The  complaint  was  in  two  paragraphs.  A  de- 
murrer thereto  was  overruled,  exceptions  reserved,  and  a 
general  denial  filed.  A  jury  trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  appellee.  Appellant's 
motion  for  a  new  trial  was  overraled,  and  the  overruling  of 
the  appellant's  demurrer  to  the  complaint  and  his  motion 
for  a  new  trial  are  assigned  as  errors  here. 

The  first  paragraph  of  the  complaint  contains  many  re- 
dundant allegations,  but  it  does  aver  that  the  appellant  con- 
verted to  his  own  use  and  benefit  $1,600,  the  property 

1.  of  said  estate,  which  he  refused,  on  demand,  to  turn 
over  to  the  appellee.    These  allegations  are  sufficiait 

to  enable  the  complaint  to  withstand  a  demurrer.  The  alle- 
gation that  $1,600  was  converted  means  $1,600  in  lawful 
money,  and  the  failure  to  aver  the  amount  of  damages  the 
estate  sustained  by  reason  of  the  unlawful  conversion  of  the 
money  was  not  a  fatal  omission.  No  question  arises  as  to  the 
sufficiency  of  the  second  paragraph  of  the  complaint.  Ap- 
pellant seems  to  think  he  demurred  to  it,  but  the  de- 

2.  murrer  which  he  claims  to  have  addressed  to  the  sec- 
ond paragraph  of  the  complaint  was  addressed,  not  to 

the  second  paragraph,  but  to  the  complaint.  The  complaint 
comprises  both  the  first  and  second  paragraphs,  and  if  either 
was  sufficient  the  demurrer  was  properly  overruled.  It  is 
true  the  second  paragraph  was  filed,  the  record  shows,  after 
issue  was  formed  on  the  first  paragraph,  but  that  fact 

3.  makes  no  difference.    After  the  second  paragraph  of 
the  complaint  was  filed,  the  complaint  was  comprised 

of  the  first  and  second  paragraphs,  and  of  neither  alone. 
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and  thereafter  a  demurrer,  to  raise  any  question  as  to  the 

sufSciency  of  either  paragraph,  standing  alone,  should  have 

been  addressed   to   the  proper  paragraph,   which  it  was 

claimed  was  not  sufficient. 

No  error  intervened  in  overruling  appellant's  motion  for 

a  new  trial.    The  evidence  abundantly  supported  the 

4.    verdict  of  the  jury,  and  substantial  justice  seems  to 

have  been  done  in  the  cause. 
Judgment  affirmed. 


Kellogg  v.  Ridgely  et  al. 

[No.  6,176.    PUed  October  18,  1907.] 

1.  Appeal. — Vacation. — Assignment  of  Errors. — Parties, — In  a  va- 
cation appeal,  the  full  names  of  all  of  the  parties  to  the  judg- 
ment appealed  from  must  be  contained  in  the  assignment  of 
errors,    p.  424. 

2,  Sake. — Vacation. — Term-Ttme. — Failure  to  Perfect. — A  failure 
by  appellant,  to  file  his  appeal  bond,  within  the  time  and  with  the 
surety,  as  directed  by  the  order  of  the  trial  court,  constitutes  the 
appeal  taken  a  vacation  appeal,    p.  424. 

8.  Samb. — Parties.— Jurisdiction. — Dismissal. — Where  all  of  the 
parties  to  a  Judgment  appealed  from  are  not  before  the  court  on 
appeal,  such  appeal  will  be  dismissed  for  want  of  jurisdiction. 
p.  424. 

From  Tippecanoe  Circuit  Court ;  Henry  H.  Vinton,  Judge. 

Action  by  Asa  T.  Ridgely  and  another  against  Henry  C. 
Kellogg  and  others.  From  a  judgment  for  plainti£Es,  de« 
fendant  Kellogg  appeals.    Appeal  dismissed. 

George  D.  Parks  and  Harry  D.  Snideman,  for  appellant. 

Caldwell  &  Caldwell  and  S.  P.  Baird,  for  appellees. 

Watson,  P.  J. — The  appellees  ask  that  this  appeal  be  dis- 
missed for  the  reason  that  it  does  not  meet  the  requirements 
of  a  term-time  appeal,  and  therefore  is  a  vacation  appeal. 

The  judgment  below  was  rendered  in  favor  of  appellees 
and  against  appellant  and  thirty-six  other  parties  who  were 
codefendants  with  the  appellant. 

To  give  this  court  jurisdiction  the  assignment  of  errors 
must  contain  the  full  names  of  all  the  parties  to  the  judg- 
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ment  appealed  from,  unless  the  same  is  a  perfected 

1.  term-time  appeal.  Section  647  Burns  1901,  Acts  1899, 
p.  5,  providing  for  appeals,  has  no  application  to  ap- 
peals prayed  for  in  term-time,  but  not  perfected  as  such. 
Ewbank's  Manual,  §146;  Elliott,  App.  Proc,  §§249,  322; 
Burns  v.  Trustees  of  Hunteriown,  etc.,  Church  (1903),  31 
Ind.  App.  640;  Michigan  Mut.  Life  Ins.  Co.  v.  Frankel 
(1898),  151  Ind.  534;  Smith  v.  Fairfield  (1901),  157  Ind. 
491,  and  cases  cited. 

Section  650  Bums  1901,  §638  R.  S.  1881,  provides  that,  if 

the  appellant  desires  the  stay  of  all  further  proceedings  on 

the  judgment  appealed  from,  he  shall  file  a  bond  with 

2.  penalty  and  surety  to  be  approved  by  the  court,  with- 
in such  time  as  the  court  may  direct,  and  unless  the 

bond  is  so  filed,  and  surety  named  and  approved  by  the 
lower  court,  the  appeal  is  not  a  term-time,  but  a  vacation 
appeal.  Ewbank's  Manual,  §146 ;  Elliott,  App.  Proc,  §§246, 
247;  Ham  v.  Oreve  (1873),  41  Ind.  531,  534;  Michigan  Mut. 
Life  Ins.  Co.  v.  Frankel,  supra;  Holloran  v.  Midland  B.  Co. 
(1891),  129  Ind.  274.  The  record  discloses  that,  upon  the 
overruling  of  the  motion  for  a  new  trial,  Henry  C.  Kellogg, 
one  of  the  defendants,  prayed  an  appeal  to  the  Supreme 
Court  ''which  was  granted  upon  his  filing  an  appeal  bond  in 
the  sum  of  $100,  with as  surety  thereon,  which  is  ap- 
proved by  the  court,  such  bond  to  be  filed  within  sixty 
days  from  this  date." 

The  record  does  not  disclose  that  the  surety  on  any  bond 

was  approved  by  the  court.    Therefore  appellant  is  deemed 

to  have  abandoned  his  appeal  in  term,  and  it  be- 

3.  comes  thereby  a  vacation  appeal.    Being  a  vacation 
appeal,  and  all  the  parties  to  and  affected  by  the 

judgment  not  properly  brought  before  the  court,  as  required 
by  the  statute  and  by  the  rules  of  the  Supreme  and  Appel- 
late Courts,  in  appellate  proceedings,  this  cause  should  be 
dismissed. 

The  appeal  is  therefore  dismissed  at  appellant's  cost. 
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Payne,  Administrator,  v.  Larter. 

[No.  6,119.    Filed  October  29,  1907.] 

1.  WiTiTEBSEs. — Competency. — In  tills  State,  all  witnesses  are  com- 
petent, unless  rendered  incompetent  by  statute,    p.  426. 

2.  Same. — Competency. — Claimant* 8  Children,  —  Statutes,  —  Dece- 
dents Estates, — Parties. — To  render  a  witness  incompetent,  under 
§506  Bums  1»01,  §498  R.  S.  1881,  providing  that  any  necessary 
party  to  the  issue  or  record  in  a  case  by  or  against  a  decedent's 
personal  representatives,  shall  not  be  competent  to  testify  ad- 
versely to  the  estate  involved  as  to  any  matter  occurring  in  de- 
cedent's lifetime,  such  party  must  be  a  necessary  party  to  the 
issue  as  well  as  to  the  record,  the  children  of  a  claimant  against 
such  estate  being  competent  to  testify  as  to  such  matters,    p.  426. 

3.  Same. — Competency. — Interests  Adverse  to  Estate. — What  Are. 
—The  interest  which  is  adverse  to  an  estate,  under  §506  Bums 
1901,  §498  R.  S.  1881,  and  which  renders  incompetent  a  witness 
who  is  a  necessary  party  to  the  issue  and  record  in  a  case  against 
an  administrator,  where  the  judgment  must  be  for  or  against  the 
estate,  must  be  certain  and  vested,  and  not  remote;  and  the  in- 
terest of  a  claimant's  children  may  affect  the  weight,  but  not  the 
competency,  of  their  testimony,    p.  426. 

4  New  Trial.  —  Nettly-Discovered  Evidence. — Diligence,  —  Hoto 
Shown. — In  an  application  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  the  affidavit  showing  diligence  must  state 
the  things  done  in  ascertaining  and  securing  the  evidence  for  the 
trial,  general  allegations  that  affiant  used  diligence  being  insuffi- 
cient   p.  427. 

Prom  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Leason  Larter  against  Lucien  B.  Payne,  as  ad- 
ministrator of  the  estate  of  Hiram  Taylor,  deceased.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

R.  N]  Palmer  and  Boruff  &  Boruff,  for  appellant. 
John  R,  East,  James  A.  Zaring  and  Rufus  H.  East,  for  ap- 
pellee. 

CoMSTOCK,  C.  J. — ^Appellee  recovered  judgment  for 
$506.25  on  his  claim  filed  in  the  court  below  for  services  al- 
leged to  have  been  rendered  the  deceased,  Hiram  Taylor,  by 
said  claimant  and  certain  members  of  }iis  family.    The 
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amount  demanded  was  $1,230,  and  the  items,  which  were 
for  boarding,  washing  for  and  nursing  decedent,  and  for 
labor  performed  by  claimant's  minor  children,  extended 
over  a  series  of  years  from  1898  to  the  death  of  said  dece- 
dent, March  17, 1905. 

Upon  this  appeal,  appellant  discusses  only  the  action  of 
the  court  in  permitting  appellee's  minor  children  to  testify 
in  his  behalf  as  to  their  services,  and  in  refusing  to  grant 
appellant  a  new  trial  upon  the  ground  of  newly-discovered 
evidence. 

In  this  State  the  general  rule  is  that  all  persons  are 

L    competent  witnesses.     Competency,  notwithstanding 
interest,  is  the  rule,  and  incompetency  the  exception. 

Section  506  Burns  1901,  §498  R.  S.  1881,  makes  an  excep- 
tion to  this  general  rule.    It  provides  that  **  suits  or  proceed- 
ings in  which  an  executor  or  administrator  is  a  party, 

2.  involving  matters  which  occurred  during  the  lifetime 
of  the  decedent,  where  a  judgment  or  allowance  may 

be  made  or  rendered  for  or  against  the  estate  represented  by 
such  executor  or  administrator,  any  person  who  is  a  neces- 
sary party  to  the  issue  or  record,  whose  interest  is  adverse  to 
such  estate,  shall  not  be  a  competent  witness  as  to  such  mat- 
ters against  such  estate.'*  To  render  such  witness  incompe- 
tent, he  must  be  a  necessary  party  to  the  issue,  as  weU  as  to 
the  record.  Scherer  v.  Ingennan  (1887),  110  Ind.  428;  JV^icfe- 
laus  V.  Dahn  (1878),  63  Ind.  87.  See,  also,  Sloan  v.  Sloan 
(1898),  21  Ind.  App.  315;  Owings  v.  Jones  (1898),  151  Ind. 
30,  and  cases  cited. 

The  witnesses  whose  competency  was  challenged  were 
neither  parties  to  the  issue  nor  to  the  record. 

The  interest  adverse  to  an  estate,  which,  under  the  statutes, 

disqualifies  a  witness,  must  be  certain  and  vested,  and  not 

remote.    Connelly  v.  O'Connor  (1889),  117  N.  Y.  91, 

3.  22  N.  E.  753;  Nearpass  v.  TUman  (1887),  104  N.  Y. 
506,  10  N.  E.  894;   Whitman  v.  FoUy  (1891),  125  N. 

Y.  651,  26  N.  E.  725.    The  interest  of  appellee's  children  was 
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such  as  affected  the  weight  of  their  testimony,  but  not  its 
competency. 

The  motion  for  a  new  trial  for  newly-discovered  evidence  is 

based  upon  the  affidavits  of  the  administrator  of  the  estate 

and  of  Charles  D.  and  Prank  Parmer,  respectively, 

4.  The  affidavits  state  that  Charles  D.  and  Prank  Parmer 
are  brothers;  that  Charles  D.  is  forty-seven  and 
Frank,  fifty-one  years  of  age ;  that  they  have  known  Hiram 
Taylor,  deceased,  for  fifteen  years;  that  during  the  years 
1899-1902,  inclusive,  and  up  to  March,  1903,  said  Taylor 
lived  with,  boarded  with,  nursed  and  took  care  of  the  father 
of  said  affiants  all  of  the  time,  except  the  time  taken  to  come 
to  Bedford  and  act  as  janitor  at  a  church,  attend  to  his 
gardening  and  fruit,  such  work  taking  only  a  small  portion 
of  his  time;  that  they  did  not  disclose  these  facts  because 
they  did  not  know  there  was  a  claim  against  the  estate  of 
decedent,  and  that  they  are  willing  to  testify  to  such  facts. 

The  administrator  makes  oath  that  before  the  trial  of  this 
cause  he  made  diligent  inquiry  and  search  for  evidence  to 
support  and  sustain  the  allegations  of  his  various  answers  in 
said  cause,  and,  to  sustain  and  support  the  defense  in  said 
cause,  affiant  inquired  of  all  persons  that  he  had  reason  to 
believe  had  any  knowledge  of  any  facts  of  evidence  that 
would  sustain  the  defense  in  said  cause ;  that  he  made  dili- 
gent search  and  inquiry  of  all  persons  likely  to  know  or 
have  any  knowledge  of  the  facts,  and  personally  interviewed 
said  persons  as  to  their  knowledge  of  the  facts  and  evidence 
in  said  cause;  that  after  the  trial,  to  wit,  July  3,  1906,  he 
learned  for  the  first  time  that  said  Charles  D.  and  Prank 
Farmer  would  testify  to  the  facts  set  out  in  said  affidavits. 
We  need  not  determine  whether  the  proposed  new  evidence 
is  cumulative,  or  whether  it  would  change  the  result.  The 
affidavit  of  the  administrator  does  not  show  diligence  on  his 
part  to  discover  the  evidence  in  time  to  use  it  on  the  trial. 
Diligence  is  not  shown  by  general  allegations  of  fact.  **The 
facts  constituting  the  pretended  diligence  must  be  set  forth 
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with  such  particularity,  definiteness,  and  clearness  that  the 
court  may  itself  see  on  the  face  of  the  pleading  that  there 
was,  in  fact,  proper  diligence."  Bertram  v.  State,  ex  rel. 
(1904),  32  Ind.  App.  199.  See,  also,  Louisville,  etc,  R,  Co,  v. 
Vinyard  (1906),  39  Ind.  App.  628.  '*If  it  consists  in  making 
inquiries,  the  time,  place,  and  circumstances  must  be  stated, 
to  the  end  that  the  court  may  know  that  such  inquiries  were 
ma4i3  in  the  proper  quarter,  and  in  due  season."  McDonald 
y.  Coryell  (1893),  134  Ind.  493,  and  cases  cited. 
Judgment  affirmed. 


Knoefel  v.  Atkins. 

[Na  6,962.    FUed  June  7, 1907.    Rehearing  denied  October  29,  1907.] 

1.  Appeal. — Inauffloiency  of  Evidence, — ^The  Appellate  Court,  in 
determining  whether  the  evidence  was  sufficient  to  support  the 
judgment,  will  consider  only  the  evidence  favorable  to  the  suc- 
cessful party,  together  with  the  inferences  therefrom,    p.  432. 

2.  Same. — Weighing  Evidence, — Sales, — Drugs.  —  Evidence  that 
plaintifTs  agent  ordered,  from  a  druggist,  phosphate  of  soda  and 
placed  the  package  received  in  a  basket ;  that  a  few  dajrs  later  she 
took  a  dMe  thereof,  whereupon  she  became  violently  sick,  and 
upon  investigation  the  package  wai^  fouABi  to  contain  acetanilld, 
sufficiently  shows  that  the  defendant  made  a  mistake  in  the 
drug  sold.    p.  432. 

3.  Pleading. — Complaint — Negligence. — Sales  of  Drugs.— A  com- 
plaint alleging  that  the  defendant,  a  druggist,  negligently  sold  to 
the  plaint il¥  acetanilld  instead  of  phosphate  of  soda  Which  was 
ordered,  to  plaintifTs  damage,  states  a  cause  of  action,    p.  434. 

4.  Same.— OompZaint. — Negligence, — Details. — Evidence. — Variance. 
— ^Where  the  complaint  against  a  druggist  for  selling  acetanilld 
instead  of  phosphate  of  soda  alleges  negligence  generally  and  gives 
the  details  of  the  transaction,  it  is  not  necessary  that  the  evidence 
show  such  details  to  be  true,  the  details  being  uncontrolling  in 
the  complaint  as  well  as  the  evidence,    p.  434. 

5.  Negligence. — Presumptions  of, — Where  the  thing  causing  an  ac- 
cident is  under  defendant's  management  and  control,  and  the  acci- 
dent is  of  unusual  occurrence  when  proper  care  is  used,  the 
happening  of  the  accident  raises  a  presumption  of  defendant-'s 
negligence,    p.  435. 

6.  Same.— Failure  to  Discharge  Duty.^PresumptionSi — ^Failure  of 
defendant  to  discharge  his  legal  or  contractual  duty  raises  a  pre- 
sumption of  his  negligence,    p.  435. 
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7.  Negligence.— H€«  Ipsa  Loquitur, — Burden  of  Proof, — Where  de- 
fendant has  complete  control  of  that  which  causes  an  accident,  and 
the  accident  does  not  usually  happen  where  ordinary  care  Is 
used,  proof  of  the  accident  together  with  the  circumstances  makes 
a  prima  facie  case  of  negligence  against  defendant,  and  the  burden 
Is  then  upon  him  to  prove  his  exercise  of  due  care.    p.  435. 

8.  Same. — Druggists, — ^fifc^e*. — Wrong  Medicines.— Res  Ipsa  lAh 
quitur, — ^Negligence  is  presumed,  where  the  evidence  shows  that 
a  druggist  sold  acetanilid  to  a  customer  who  ordered  phosphate 
of  soda  and  such  customer  was  severely  Injured  thereby,  the 
doctrine  of  res  ipsa  loquitur  applying.  Howes  v.  Rose,  13  Ind. 
App.  674,  overruled,    p.  437. 

9.  AppEAii. — Weighing  ^vWencc— The  Appellate  Court  will  not 
w^gh  conflicting  oral  evidence,    p.  439. 

10.  T¥iAij.—In9tructions,--Druggists.— Mistakes, — Negligence.^-The 
plaintiff,  In  an  action  against  a  druggist  for  negligence  in  selling 
to  her  a  poisonous  drug  instead  of  the  harmlesis  drug  ordered, 
has  a  right  to  an  instruction  that  proof  of  the  mistake  on  the 
druggist's  part  raises  a  presumption  of  negligence  against  him. 
p.  439. 

11.— Evidence. — Impeaching, — Contradiction  of  Fact  Testified  to,-- 
Where  a  druggist's  clerk  denies  a  conversation  with  a  witness 
relative  to  a  mistake  in  selling  acetanilid  for  i^osphate  of  soda, 
the  evidence  of  such  witness  Is  admissible,  in  impeachment,  to 
show  that  such  conversation  occurred,    p.  439. 

Trial. — Instructions. — Outlining  Issues. — ^An  Instruction,  not 
mandatory  in  form,  outlining  the  issues  of  the  case  to  the  jury, 
is  not  Improper,    p.  439. 

13.  Same. — Instructions. — Contributory  Negligence. — When  Omis- 
sion oft  Harmless. — Where  the  evidence  showed  that  the  mother 
ordered  phosphate  of  soda  from  defendant,  a  druggist,  and  was 
given  acetanilid;  that  she  did  not  know  the  difference  between 
such  drugs  and  gave  to  her  daughter,  the  plaintiff,  the  acet- 
anilid thinking  it  was  phosphate  of  soda,  an  instruction  say- 
ing that  such  druggist  was  liable  for  such  sale,  omitting  any 
mention  of  plaintiff's  contributory  negligence,  is  harmless^  there 
being  no  evidence  of  contributory  negligence,    p.  439. 

14.  Same. — Instructions. — Damages. — Confining  Jury  to  Evidence 
Relative  Thereto. — ^An  instruction  that  the  Jury  In  estimating  the 
damages  should  consider  all  of  the  circumstances  ''shown  by  the 
evidence — the  pain  and  suffering  endured  by  the  plaintiff,  injury 
to  her  health,  loss  of  strength,  the  anxiety  and  privation,  if  any, 
which  the  plaintiff  has  already  suffered,  or  may  hereafter  suffer, 
♦  •  •  and  upon  all  the  evidence'*  award  such  sum  as  will 
fairly  compensate  her  for  her  injuries^  is  reversible  error.  Roby, 
J.,  dissents,  collecting  authorities,    p.  440. 
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Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Martha  Atkins  against  Charles  D.  Knoefel. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Oeorge  H,  Voight,  Charles  W.  Schindler,  Charles  D,  KeUo, 
Merrill  Moores  and  Morton  8.  Hawkins,  for  appellant. 

C.  L.  <fe  H.  E.  Jewett,  T.  J,  Brock  and  A.  Bowling,  for 
appellee. 

Rabb,  J. — The  appellee  sued  appellant  to  recover  damages 
alleged  to  have  been  sustained  from  injuries  resulting  to  her 
from  the  effects  of  taking  a  poisonous  drug  alleged  to  have 
been  negligently  sold  by  the  appellant  as  and  for  a  harmless 
remedy.  General  denial  was  filed  to  the  complaint ;  a  trial 
by  jury,  resulting  in  a  general  verdict  in  favor  of  appellee, 
assessing  her  damages  at  $2,.000,  and  with  the  general  verdict 
the  jury  returned  answers  to  interrogatories.  The  only 
error  complained  of  was  the  action  of  the  court  below  in 
overruling  appellant's  motion  for  a  new  trial.  The  grounds 
of  the  motion  urged  in  this  court  are:  (1)  InsuflSciency  of 
the  evidence  to  sustain  the  verdict;  (2)  admitting  in  evi- 
dence certain  testimony  of  witness  Thomas  Bamett;  (3) 
giving,  by  the  court,  of  instructions  one,  two,  six,  and  seven, 
asked  for  by  appellee;  (4)  the  damages  assessed  are  ex- 
cessive. 

The  complaint  avers  that  the  defendant  was  at  the  time  of 
the  transaction  complained  of  the  proprietor  of  a  drug  store 
in  the  city  of  New  Albany,  engaged  in  the  sale  of  drugs  at  re- 
tail; that  plaintiff's  mother,  Dorcas  Scott,  directed  Henry 
Wolfe  to  purchase  for  her  a  quantity  of  phosphate  of  soda  : 
that  phosphate  of  soda  is  a  medicinal  compound,  harmless 
and  beneficial  in  its  effect  when  taken  as  a  medicine,  and 
which  could  be  safely  administered  without  medical  advice  in 
quantities  as  large  as  two  teaspoonf uls  at  a  single  dose ;  that 
said  Wolfe,  pursuant  to  the  request  and  direction  so  given 
him,  went  to  the  drug  store  of  the  defendant  and  ordered  ten 
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cents  worth  of  phosphate  of  soda;  that  thereupon  the  de- 
fendant's salesman,  Edward  Mayes,  carelessly  and  negligent- 
ly delivered  to  said  Wolfe,  for  said  Dorcas  Scott,  a  package 
purporting  to  contain  phosphate  of  soda,  but  which,  in  fact, 
contained  an  entirely  different  drug  called  acetanilid;  that 
said  drug  so  delivered  by  said  clerk  to  said  Wolfe  is  a  chem- 
ical compound  of  a  highly  poisonous  nature,  and  so  injurious 
in  its  effects  as  to  be  unsafe  to  take  as  a*  medicine  except  in 
small  doses  amd  under  medical  direction ;  that  when  taken  in 
doses  of  one  teaspoonful  or  more  it  is  injurious  and  poisonous 
in  its  effects  upon  the  human  system ;  that  both  phosphate  of 
soda  and  acetanilid  are  white  substances,  similar  in  general 
appearance  to  one  not  familiar  with  drugs,  but  easily  distin- 
guished from  each  other  by  careful  and  competent  druggists. 

It  is  further  averred  that  said  Edward  Mayes  was  negli- 
gent in  thQ  sale  of  said  acetanilid  to  said  Wolfe,  in  that  he 
negligently  and  hastily  picked  up  the  receptacle  in  which 
said  poisonous  acetanilid  was  contained,  and,  without  looking 
at  the  label  or  outside  of  said  receptacle  to  ascertain  what 
substance  was  in  it,  poured  the  entire  contents  of  said  re- 
ceptacle into  a  paper  upon  the  scales;  that  he  negligently 
failed  to  look  at  said  substance  when  weighing  the  same,  to 
see  whether  it  was  or  was  not  phosphate  of  soda,  whereas, 
if  he  had  examined  said  drug  while  he  was  weighing  it  he 
could  have  discovered  that  it  was  not  phosphate  of  soda,  but 
acetanilid;  that  he  negligently  wrapped  up  and  deliv- 
ered said  acetanilid  to  said  Wolfe  without  placing  a  mark  or 
label  thereon  to  indicate  that  the  same  was  acetanilid;  that 
the  plaintiff,  while  at  the  home  of  her  mother,  and  as  a 
member  of  her  family  for  the  time  being,  desiring  to  take  a 
purgative  medicine,  at  the  direction  of  her  mother  took  two 
teaspoonfuls  of  said  drug,  believing  it  to  be  phosphate  of 
soda,  and  that  as  a  consequence  she  became  very  sick,  was 
disabled  for  a  long  while,  and  suffered  injury. 

One  of  the  errors  complained  of  by  the  appellant  is  that 
the  evidence  is  not  sufficient  to  sustain  the  verdict,  in  that 
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it  does  not  sufficiently  show  the  negligence    of   the 

1.  druggist  in  making  the  sale.    In  determining  the  ques- 
tion of  the  sufficiency  of  the  evidence,  the  court  will 

not  undertake  to  weigh  the  evidence,  but  will  consider  only 
that  evidence  which  is  most  favorable  to  the  appellee,  not 
only  the  facts  proved,  but  all  the  inferences  that  may  reason- 
ably be  drawn  from  the  facts  proved,  and,  if  they  are  suffi- 
cient to  sustain  the  verdict,  the  court  cannot  set  it  aside  on 
account  of  the  insufficiency  of  the  evidence. 

Two  questions  arise  in  considering  the  sufficiency  of  the 
evidence  to  sustain  the  verdict :  ( 1 )  Did  the  appellant  make 
a  mistake,  and  sell  and  deliver  to  the  witness  Wolfe,  the 
agent  of  Dorcas  Scott,  acetanilid  for  phosphate  of  soda,  and 
did  the  appellee  take  the  drug  thus  sold  by  appellant,  and 
sustain  injury  thereby?  (2)  Was  the  appellant  guilty  of 
negligence  in  making  the  mistake  f 

In  considering  the  first  question  the  only  serious  point  that 

arises  is  the  sufficiency  of  the  proof  to  identify  the   drug 

taken  by  appellee  with  the  drug  delivered  by  appel- 

2.  lant's  clerk  to  the  witness  Wolfe.    The  testimony  of 
Wolfe  is  abundantly  sufficient  to  show  that  he  called 

on  appellant's  clerk  for  a  dime's  worth  of  phosphate  of  soda, 
and  that  the  clerk  wrapped  up  and  delivered  to  him  a  pack- 
age in  a  brown  paper,  which  Wolfe  afterwards  delivered 
into  the  hands  of  Ida  Scott,  and  that  she  put  this  package  in 
a  basket  on  top  of  the  cupboard  in  the  diningroom  of  her 
mother's  home,  on  Saturday  afternoon,  Pebrurary  28;  that 
on  Monday,  March  2,  appellee  took  from  this  same  basket  a 
package  wrapped  in  brown  paper,  and  took  therefrom  one 
and  one-half  teaspoonfuls  of  acetanilid.  The  evidence  is 
entirely  silent  upon  the  question  as  to  what  else,  beside  the 
package  from  which  appellee  took  the  dose,  the  basket  con- 
tained, or  whether  it  was  the  only  package  in  the  basket  at 
the  time  Miss  Scott  placed  the  same  in  it,  and  at  the  time  ap- 
pellee took  the  package  out  of  it.  It  must  be  confessed  that 
appellee's  case  would  have  been  iinvh  stronger  had  the  evi- 
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dence  affirmatively  disclosed  that  there  were  no  other  similar 
packages  in  the  basket  at  the  time  the  package  was  taken  out 
of  it  by  appellee,  and  that  there  was  not  at  that'  time,  nor  at 
any  time  after  Miss  Scott  received  the  package,  any  similar 
package  containing  phosphate  of  soda  in  the  basket.    On  the 
other  hand,  the  appellant's  defense  would  have  been  com- 
plete had  it  been  shown  that  the  basket  contained,  besides  the 
package  from  which  appellee  took  the  dose,  a  package  of 
phosphate  of  soda;  and  the  appellee's  case  would  have  been 
greatly  weakened  had  the  evidence  shown  that  there  were 
at  the  time  in  the  basket  other  packages  similar  in  appear- 
ance to  the  one  from  which  appellee  took  the  dose.    But  none 
ot  the  witnesses  who  knew  about  the  facts  were  asked  a  ques- 
tion by  either  party  on  the  subject  of  the  contents  of  the 
basket  from  which  appellee  took  the  package. 

If  the  appellee  or  any  of  her  witnesses  had  been  asked  re- 
garding the  contents  of  the  basket,  and  she  or  they  had  re- 
fused to  answer,  or  had  answered  evasively,  the  jury  might 
well   have    assumed   that   there    were   other   packages   in 
the  basket  besides  the  one  from  which  appellee  took  the 
dose,  and  that  one  of  these  contained  phosphate  of  soda. 
The  entire  examination  of  the  witnesses  seems  to  have  pro- 
ceeded upon  the  assumption  on  the  part  of  both  parties  that 
the  package  from  which  appellee  took  the  dose  was  the 
identical  package  delivered  by  Wolfe  to  Ida  Scott.    In  this 
state  of  the  evidence  there  is  no  presumption,  either  one  way 
or  the  other,  as  to  other  packages  being  in  the  basket,  and 
the  court  cannot  say  that  the  circumstances  proved  did  not 
justify  the  finding  of  the  jury  that  the  package  from  which 
appellee  took  the  poisonous  dose  was  the  same  package  sold 
and  delivered  by  appellant's  clerk  to  Wolfe.    Was  the  ap- 
pellant guilty  of  negligence  in  making  the  mistake?    In  the 
consideration  of  this  question  we  can  well  consider  also  the 
complaint  urged  by  appellant  against  the  seventh  instruction 
asked  by  the  appellee  and  given  by  the  court  to  the  jury,  to 
Vol.  40—28 
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the  effect  that,  ''when  a  druggist  sells  drugs  or  medicines  to 
a  customer,  he  impliedly  warrants  that  they  are  of  the  char- 
acter called  for,  and  he  is  bound  to  know  the  properties  of 
the  medicine  he  vends." 

It  is  not,  generally  speaking,  necessary  in  actions  for  neg- 
ligence that  the  complaint  set  forth  the  circumstances  which 
tend  to  show  negligence.     It  *is  sufficient  to  allege 

3.  generally  the  doing  of  the  act  that  led  to  the  injury, 
and  that  it  was  negligently  done.  The  alleged  wrong- 
ful act  charged  in  the  appellee's  complaint  in  this  case,  as 
leading  to  the  injury,  was  the  delivery  by  appellant's  clerk 
to  Wolfe,  the  agent  of  Dorcas  Scott,  when  he  called  for  phos- 
phate of  soda,  of  the  poisonous  drug  acetanilid,  and  to  al- 
lege that  this  act  was  negligently  done  was  sufficient. 

In  Davis  v.  Quarnieri  (1887),  45  Ohio  St.  470,  485,  15  N. 
E.  350,  4  Am.  St.  548,  it  was  contended  that  no  act  of  negli- 
gence could  be  proved  except  as  specifically  alleged  in 

4.  the  petition.     The  court  say  in  that  case:     **The 
wrongful  act  complained  of — ^the  act  which  led  to  the 

injury — was  carelessly  selling  and  delivering  to  the  plaintiff 
a  deadly  poison  instead  of  the  harmless  medicine  called  for. 
•  •  •  The  allegation  in  a  pleading  that  the  party  com- 
plained against  negligently  committed  the  particular  i|ct 
which  led  to  the  injury  where  redress  is  sought,  furnishes 
the  predicate  for  the  proof  of  all  such  incidental  facts  and 
circumstances  both  of  omission  and  commission  as  fairly 
tend  to  establish  the  negligence  of  the  primary  fact  com- 
plained of.''  The  case  of  Fisher  v.  Qolladay  (1890),  38  Mo. 
App.  531,  is  to  the  same  effect.  Evidence,  therefore,  may  be 
sufficient  to  establish  negligence  on  the  part  of  appellant  in 
delivering  acetanilid  to  his  customer  who  called  for  phos- 
phate of  soda,  even  though  it  does  not  establish  the  particular 
facts  and  circumstances  averred  in  the  complaint. 

It  is  a  well-established  rule  in  actions  for  negligence  that 
where  the  thing  causing  the  accident  is  under  the  manage- 
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ment  and  control  of  the  defendant,  and  the  accident 

5.  is  such  as  does  not  ordinarily  happen,  if  those  who 
have  the  management  of  such  thing  use  proper  care, 

a  presumption  of  negligence  arises  from  the  happening  of 
the  accident.    Lawson,  Presumptive  Bv.  (2d  ed.),  122. 

It  is  also* a  well-recognized  rule  that  where  a  party  is 

under  a  duty,  either  by  law  or  by  contract,  the  failure  to 

discharge  that  duty  raises  a  presumption  of  negli- 

6.  gence  against  the  party  charged  with  the  duty.  Law- 
son,  Presumptive  Ev.  (2d  ed.),  126. 

It  has  been  well  said  that  an  accident  speaks  for  itself 

when  its  cause  is  under  the  control  of  the  party  who  brings 

it  to  pass.     There  must  be  reasonable  evidence  of 

7.  negligence,  but,  where  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and 

the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  expla* 
nation  by  the  defendant,  that  the  accident  arose  from  want 
of  care.  In  such  case  the  mere  proof  of  the  accident  and 
the  circumstances  under  which  it  happened  are  sufficient  to 
throw  upon  the  person  causing  the  accident  the  burden  of 
showing  that  he  used  due  care.  Scott  v.  London,  etc.,  Docks 
Co.  (1864),  3  Hurl.  &  Colt.  ^596;  Byrne  v.  Boodle  (1863),  2 
Hurl.  &  Colt.  722.  This  rule  is  universally  applied  against 
common  carriers  of  passengers,  where  the  passenger  is  in- 
jured from  accidents  resulting  from  defects  in  either  the 
means  or  the  management  of  the  transportation.  Pittsburgh, 
etc.,  R.  Co.  V.  Higgs  (1906),  165  Ind.  694,  4  L.  R.  A.  (N.  SO 
1081;  Indianapolis  St.  R.  Co.  v.  Schmidt  (1904),  163  Ind. 
360;  Cleveland,  etc.,  R.  Co.  v.  Newell  (1885),  104  Ind.  264, 
274,  54  Am.  Rep.  312;  Brighton  v.  White  (1891),  128  Ind. 
320;  Louisville,  etc.,  R.  Co.  v.  Taylor  (1890),  126  Ind.  126; 
Terre  Haute,  etc.,  R.  Co.  v.  Sheeks  (1900),  155  Ind.  74; 
Louisville,  etc.,  R.  Co.  v.  MUler  (1895),  141  Ind.  533;  Pitts- 
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burgh,  etc.,  R.  Co,  v.  CampbeU  (1904),  116  111.  App.  356; 
North  Chicago  St.  R.  Co.  v.  Cotton  (1892),  140  111.  486,  29  N. 
B.  899;  Pittsburgh,  etc.,  R.  Co.  v.  Thompson  (1870),  56  111. 
138;  Peoria,  etc.,  R.  Co.  v.  Reynolds  (1878),  88  HI.  418; 
Eagle  Packet  Co.  v.  Defries  (1880),  94  111.  598,  34  Am. 
Rep.  245.  This  rule  has  been  applied  where  a  traveler  on 
the  streets  of  a  city  was  struck  by  an  electric  sprinkling  car 
running  wild  on  the  street-car  tracks  of  the  city.  The  su- 
preme court  of  Illinois,  in  deciding  the  case  of  Chicago  City 
R.  Co.  V.  Barker  (1904),  209  111.  321,  70  N.  E.  624,  say, 
that  while  negligence  itself  is  never  presumed,  the  pre- 
sumption of  negligence  may  be  created  by  the  circumstances 
under  which  the  accident  occurred;  and  where  it  is  thus 
presumed  from  the  occurrence,  the  defendant  is  called  upon 
to  rebut  the  prima  facie  case  made,  by  showing  that  he  took 
reasonable  care  to  prevent  the  accident.  The  rule  was  ap- 
plied where  a  shed,  temporarily  erected  over  a  sidewalk  in 
the  course  of  building  operations,  fell  on  a  traveler  as  he 
passed  along  the  walk.  Ltibelsky  v.  Silverman  (1905),  96 
N.  Y.  Supp.  1056.  The  same  rule  was  applied  in  the  similar 
case  of  Connolly  v.  Des  Moines  Investment  Co.  (1906),  130 
Iowa  633,  105  N.  W.  400.  In  the  case  of  Cincinnati,  etc.,  R. 
Co.  V.  South  Fork  Coal  Co.  (1905),  139  Fed.  528,  71  C.  C. 
A.  316,  1  L.  R.  A.  (N.  S.)  533,  the  court  say:  ''In  each 
action  for  a  tortious  injury  the  question  as  to  what  evidence 
will  make  a  prima  facie  case  of  negligence  and  require  an 
explanation  from  the  defendant  will  depend  upon  the  nature 
and  circumstances  of  the  injury  and  the  measure  of  care 
due  from  the  defendant." 

From  the  consideration  of  all  the  cases  on  the  subject 
this  general  rule  may  be  adduced:  Where  an  accident  hap- 
pens resulting  in  the  injury  to  a  person  or  his  property,  and 
it  is  made  to  appear  that  aU  the  instrumentalities  causing 
the  accident  are  under  the  exclusive  control  and  management 
of  the  defendant,  and  the  accident  is  such  as  ordinarily 
would  not  occur  if  due  care  was  exercised  by  those  who 
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have  oontrol  of  such  instrumentalities,  and  a  duty  to  exer- 
cise such  care  is  owing  the  plaintiff  from  the  defendant, 
then  proof  of  the  circumstances  of  the  accident  and  injury 
resulting  therefrom  casts  on  the  defendant  the  presumption 
of  negligence  and  the  burden  of  explaining  the  accident 
consistent  with  due  care  on  his  part. 

Does  this  rule  apply  to  the  case  of  a  druggist,  who,  by 
mistake,  deals  out  poison  to  a  customer  who  calls  for  a 

harmless  remedy?    What  duty  does  the  druggist  owe 
8.    to  the  customer?    All  the  authorities  agree,  and  the 

very  necessities  of  the  case  require,  that  the  highest 
degree  of  care  known  to  practical  men  must  be  used  to  pre- 
vent injuries  from  the  use  of  drugs  and  poisons.  It  is  for 
these  reasons  that  a  druggist  is  held  to  a  special  degree  of 
responsibility.  The  care  required  must  be  commensurate 
with  the  danger  involved.  The  skill  employed  must  corre- 
spond with  that  superior  knowledge  of  the  business  which 
the  law  requires.  1  Cooley,  Torts  (Lewis's  ed.),  *82,  *83 
Thomas  v.  Winchester  (1852),  6  N.  Y.  397,  57  Am.  Dec.  455 
Howes  V.  Rose  (1895),  13  Ind.  App.  674,  55  Am.  St.  251 
10  Am.  and  Eng.  Ency.  Law  (2d  ed.),  270,  note  3,  and  cases 
cited.  The  same  rule  that  applies  to  the  conunon  carrier 
of  passengers,  and  for  the  same  reason — ^that  is,  that  the 
life  and  safety  from  bodily  harm  of  a  passenger  is  at 
hazard,  and  his  security  due  to  the  care  and  skill  of  the 
carrier  alone,  and  under  circumstances  where  the  passenger 
is  powerless  to  protect  himself — applies  to  the  druggist. 
So,  too,  the  life  and  health  of  a  customer  at  the  druggist's 
countei:  is  at  hazard,  and  he  is  equally  dependent  for  se- 
curity upon  the  care  and  skill  of  the  druggist,  and  is  equally 
powerless  to  protect  himself.  Are  the  agencies  by  which 
the  customer  may  be  injured  by  mistake  exclusively  under 
the  management  and  control  of  the  druggist  f  To  ask  this 
question  is  to  answer  it.  The  poisons  and  the  harmless 
medicines  in  which  he  deals  are  on  his  shelves,  in  his  recep- 
tacles.   He  puts  them  there,  he  takes  them  down,  and  deals 
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them  out  to  the  customer  who  is  not  presumed  to  be  able  to 
identify  them,  and  who,  as  a  rule,  would  not  know  quinine 
from  strychnine,  or  acetanilid  from  phosphate  of  soda.  And 
is  a  mistake  in  the  dealing  out  of  medicine  such  an  accident 
as  may  ordinarily  be  expected  when  due  care  is  used  by  the 
druggist  f  Most  certainly  not.  Such  being  the  case,  no 
sound  reason  can  be  found  for  refusing  to  apply  the  rule 
above  announced  to  the  case  of  a  druggist  dealing  out  a 
poisonous  drug  by  mistake  to  a  customer  who  asks  for  a 
harmless  remedy,  and  we  hold  that  it  does  apply.  And 
when  it  is  shown  that  a  customer  calls  upon  a  druggist  for 
a  harmless  remedy,  and  the  druggist  or  his  clerk  deals  out 
to  him  a  poison  by  mistake,  these  circumstances  make  a 
prima  facie  case  of  negligence  against  the  druggist,  and  call 
upon  him  to  show  that, his  mistake  was,  under  the  circum- 
stances, consistent  with  the  exercise  of  due  care  on  his  part ; 
and  the  burden  is  not  imposed  upon  the  purchaser  of  the 
drug  to  go  behind  the  druggist's  counter  and  into  the  details 
of  his  business,  and  explain  how  it  came  about  that  the 
druggist  made  the  mistake,  and  that  there  was  negligence  in 
the  way  the  goods  were  handled  by  him  somewhere  in  the 
course  of  their  transit  through  his  hands  into  the  hands  of 
the  purchaser.  The  case  of  Howes  v.  Rose,  supra',  so  far 
as  it  is  inconsistent  with  the  decision  here  expressed  on  this 
point,  is  overruled. 

This  view  is  not  inconsistent  with  the  decision  of  the  su- 
preme court  of  Michigan  in  the  case  of  Brown  v.  Marshall 
(1882),  47  Mich.  576.  In  that  case  a  mandatory  instruction 
was  given  that  entirely  left  out  of  consideration  any  expla- 
nation the  druggist  might  give  of  the  accident,  consistent 
with  the  exercise  of  due  care  on  his  part.  We  do  not  hold 
that  the  druggist  may  not  show  that  the  mistake  made  by 
him  was  excusable,  and  that  the  circumstances  were  such 
that  he  could  not  be  charged  with  a  lack  of  due  care.  What 
we  do  hold  is  that  the  burden  rests  upon  the  druggist  to  ex- 
plain his  own  mistake. 
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The  jury  in  this  case  found  that  the  mistake  was  made  as 
alleged  in  the  complaint.     The  evidence  justified  that  find- 
ing.   No  explanation  whatever  was  offered  by  the  ap- 

9.  pellant  as  to  how  the  mistake  came  to  be  made.    He 
simply  denied  the  sale  of  the  acetanilid,  and  in  this 

condition  of  the  evidence  the  case  could  not  be  reversed,  on 
the  ground  that  it  was  insufiScient  to  sustain  the  verdict. 

For  the  reasons  already  expressed,  there  was  no  error  in 

the  seventh  instruction  given  by  the  court  to  the  jury  at 

the  appellee's  request.    Indeed,  the  appellee  was  en- 

10.  titled  to  an  instruction  that  the  proof  of  the  drug- 
gist's mistake  raised  a  presumption    of    negligence 

against  him. 

There  is  no  merit  in  the  objection  taken  by  appellant  to 

the  testimony  of  the  witness  Bamett.    Appellant's  witness 

Mayes  had  testified  on  his  direct  examination  that  he 

11.  did  not  know  appellee's  witness  Wolfe ;  did  not  know 
of  selling  him  any  kind  of  drug  on  February  28,  or 

at  any  other  time,  and  never  sold  acetanilid  for  phosphate 
of  soda.  The  questions  propounded  to  the  witness  Bamett, 
and  the  answers  thereto,  were  for  the  purpose  of  contradict- 
ing Mayes  relative  to  an  alleged  conversation  had  with  Bar- 
nett  as  to  this  sale,  and  were  competent  for  that  purpose  as 
impeaching  evidence. 

There  is  no  merit  in  appellant's  objection  to  instruction 

one,  given  by  the  court  at  appellee's  request.     It  simply 

informed  the  jury  of  the  nature  of  the  issues  they 

12.  were  to  try.    It  was  not  mandatory  in  form,  and  could 
not  have  been  misunderstood  by  the  jury. 

Instruction  two,  given  by  the  court  at  appellee's  request, 

was  a  mandatory  instruction,  and  did  not  correctly  state 

the  law,  and,  unless  harmless,  would  require  the  re- 

13.  versal  of  the  cause.    It  was  erroneous  because  it  failed 
to  take  into  consideration  the  element  of  contributory 

negligence  on  the  part  of  the  appellee,  which  might  defeat 
her  recovery,  and,  if  a  finding  favorable  to  appellant  on  this 
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question  could  be  upheld  under  the  evidence,  the  case  must 
be  reversed,  notwithstanding  other  conflicting  instructions 
given  by  the  court  properly  stated  the  law.  The  complaint 
avers  that  the  appellant  sold  the  drug  to  Wolfe  for  phos- 
phate of  soda,  and  that  from  the  identical  drug  thus  sold  by 
appellant  for  phosphate  of  soda  the  appellee  took  the  dose 
which  injured  her,  and  that  it  was  acetanilid ;  that  the  ap- 
pellee knew  nothing  about  the  appearance  of  either  drug, 
and  believed  the  medicine  she  was  taking  to  be  what  it  was 
sold  for,  phosphate  of  soda.  If  the  jury  found  all  the  facts 
averred  in  the  complaint,  they  necessarily  found  this  fact  to 
be  true.  If  it  were  true,  the  appellee  had  a  right  to  rely 
upon  the  implied  representation  of  the  druggist  that  thd 
drug  was  phosphate  of  soda,  and  in  taking  it  she  would  not 
subject  herself  to  the  imputation  of  negligence;  and  the 
court,  if  the  jury  had  found  in  favor  of  the  appellant  upon 
this  question  alone,  would  be  duty  bound  to  set  aside  the 
verdict.  Such  being  the  case,  the  error  was  a  harmless  one, 
and  would  not  justify  the  reversal  of  the  cause. 

The  sixth  instruction  given  by  the  court  to  the  jury  at 
the  appellee's  request,  and  complained  of  here,  was  as  fol- 
lows:   **If  you  find  for  the  plaintiff,  it  will  be  your 

14.  duty  to  assess  the  damages  which,  in  your  jadgment, 
she  ought  to  recover.  The  damages  cannot  exceed  the 
sum  of  $15,000  demanded  in  the  complaint.  In  fixing  the 
amount  of  damages  you  will  consider  all  the  circumstances 
of  the  case  as  shown  by  the  evidence,  the  pain  and  suffering 
endured  by  the  plaintiff,  the  injury  to  her  health,  loss  of 
strength,  the  anxiety  and  privation,  if  any,  which  the  plain- 
tiff has  already  suffered,  or  may  hereafter  suffer,  occasioned 
by  the  use  of  the  drug,  and,  upon  all  the  evidence,  you  are 
to  award  her  such  sum  as,  in  your  judgment,  will  fairly  com- 
pensate her  for  the  injuries  she  has  sustained.'*  This  was 
the  only  instruction  given  to  the  jury  on  the  question  of 
damages,  or  that  in  any  way  related  to  the  subject,  or  limited 
the  inquiry  pf  the  jury  in  making  the  assessment  of  damages, 
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and  is  criticised  as  giving  to  the  jury  too  wide  a  scope  to 
draw  upon  in  the  assessment  of  damages,  in  that  they  might 
consider  all  the  circumstances  shown  by  the  evidence,  and 
in  leaving  the  assessment  to  their  judgment  not  controlled 
by  the  proof  in  the  case.  In  the  case  of  City  of  Delphi  v. 
Lowery  (1881),  74  Ind.  520,  527,  39  Am.  Rep.  98,  an  in- 
struction  directing  the  jury  "from  all  the  facts'*  to  deter- 
mine what  amount  the  plaintiff  should  recover,  was  held  a 
reversible  error.  It  had  been  shown  in  evidence  in  that  case 
that  the  intestate's  family  was  left  in  poverty,  and  that  oth- 
ers had  been  injured  at  the  same  place  where  the  intestate 
met  his  death.  This  case  has  never  been  overruled,  and  has 
frequently  been  cited  with  approval  In  the  case  of  Broad- 
street  V.  Hall  (1904),  32  Ind.  App.  122,  the  trial  court,  after 
correctly  instructing  the  jury  what  facts  were  proper 
for  them  to  consider  in  determining  the  amount  of 
damages  they  should  award  the  appellee,  in  case  they  found 
for  her,  added,  ''and  all  the  facts  and  circumstances 
proved  in  the  case."  Evidence  went  to  the  jury  in  that  case 
that  the  boy  who,  in  riding  his  father's  horse,  had  collided 
with  the  appellee,  causing  the  injury  sued  for,  was  in  the 
habit  of  riding  his  father's  horse  recklessly  through  the 
streets.  The  instruction  was  held  reversible  error  because 
it  did  not  limit  the  consideration  of  the  jury  in  assessing 
damages  to  the  evidence  relating  to  that  subject,  and  numer- 
ous cases  are  cited  in  support  of  that  view.  A  similar  ques- 
tion was  presented  to  the  Supreme  Court  in  the  case  of 
Monongahela  River ^  etc.,  Coke  Co,  v.  Hardsaw  (1907),  169 
Ind. — ^where  an  instruction  by  the  trial  court,  after  calling 
the  jury's  attention  to  all  the  facts  proper  for  them  to  con- 
sider in  the  assessment  of  damages,  added  the  phrase,  ''to- 
gether with  all  the  facts  and  circumstances  in  the  case,"  was 
held  reversible  error. 

There  are  no  circumstances  in  this  case  that  will  take  it 
out  of  the  operation  of  the  rule.  Here  no  instruction  with- 
drew from  the  consideration  of  the  jury  any  evidence  offered 
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in  the  case  for  any  purpose.  There  was  evidence  before  the 
jury  tending  to  prove  that  the  appellant's  clerk,  who  is 
charged  with  having  made  the  mistake  in  this  case,  had  made 
similar  mistakes  previously,  and  under  the  broad  sweep  of 
this  instruction  the  jury  had  the  right  to  consider,  in  assess- 
ing damages,  all  the  circumstances  upon  which  the  case  was 
predicated,  to  wit,  that  the  appellant  was  a  retail  druggist, 
dealing  in  deadly  poisons,  and  that  he,  through  his  clerk, 
had  carelessly  dealt  out  to  a  customer,  calling  for  a  harmless 
remedy,  a  deadly  poison ;  that  the  appellant,  with  the  knowl- 
edge of  the  charge  that  his  clerk  had  made  the  mistake,  still 
retained  him  in  his  employ  long  after  the  circumstance  hap- 
pened, and  up  to  the  time  the  case  was  tried.  The  evidence 
of  Mayes  shows  that,  when  he  testified  as  a  witness  upon  the 
trial  of  this  cause,  he  was  still  in  the  employ  of  the  appel- 
lant as  a  drug  clerk.  No  instruction  given  to  the  jury  with- 
drew this  fact  from  their  consideration  in  the  assessment  of 
damages.  The  instruction  given  by  the  court  in  the  case  of 
Pittsburgh,  etc,  R,  Co.  v.  Carlson  (1900),  24  Ind.  App.  559, 
and  Citizens  St.  R.  Co.  v.  Hoffbauer  (1900),  23  Ind.  App. 
614,  are  clearly  distinguishable  from  the  case  at  bar.  Under 
the  authority  of  the  cases  we  have  heretofore  cited,  the  in- 
struction complained  of  was  clearly  erroneous,  and  for  this 
reason  the  cause  must  be  reversed. 

Cause  reversed,  with  instruction  to  the  court  below  to 
grant  a  new  trial. 

Watson,  P.  J.,  not  participating. 

Dissenting  Opinion. 

ROBY,  J. — I  do  not  agree  to  the  reversal  of  this  judgment. 
The  instruction  which  is  held  to  be  erroneous  is  in  terms  as 
follows:  **If  you  find  for  the  plaintiff,  it  will  be  your  duty 
to  assess  the  damages  which,  in  your  judgment,  she  ought  to 
recover.  The  damages  cannot  exceed  the  sum  of  $15,000 
demanded  in  the  complaint.    In  fixing  the  amount  of  dam- 
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ages  you  will  consider  M  the  circumstances  of  this  case  as 
shown  by  the  evidence,  the  pain  and  suffering  endured  by 
the  plaintiff,  the  injury  to  her  health,  loss  of  strength,  the 
anxiety  and  privation,  if  any,  which  the  plaintiff  has  already 
suffered,  or  may  hereafter  suffer,  occasioned  by  the  use  of 
the  drug,  and,  upon  all  the  evidence,  you  are  to  award  her 
such  sum  as,  in  your  judgment,  will  fairly  compensate  her 
for  the  injuries  she  has  sustained."  There  is  no  substantial 
difference  between  that  portion  of  this  instruction  which  is 
italicized  in  the  quotation  just  given,  and  that  portion  of  the 
instruction  which  is  also  set  out  and  italicized  in  the  opinion 
of  the  Supreme.  Court  in  the  case  of  Monongahela  River,  etc., 
Coke  Co.  V.  Hardsaw  (1907),  169  Ind.  — ,  which  was  re- 
versed because  of  the  giving  of  such  instruction,  and  the  de- 
cision in  that  case,  as  announced,  leads  to  the  reversal  of 
this  one.  The  language  used  in  the  opinion  in  that  case  is 
in  part  as  follows:  ''That  the  portion  of  the  instruction 
embraced  in  italics  is  erroneous  is  beyond  controversy.  City 
of  Delphi  V.  Lowery  [1881],  74  Ind.  520,  39  Am.  Rep.  98, 
and  authorities  cited;  Broadstreet  v.  Hall  [1904],  32  Ind. 
App.  122.  By  the  charge  in  question  the  court  gave  the 
jury  complete  liberty  in  the  estimation  of  damages  to  con- 
sider all  the  facts  and  circumstances  in  evidence  in  the  case, 
without  any  regard  to  their  relevancy  to*  or  bearing  upon, 
the  issue  of  damages.  Had  the  court  added  the  words  'rele- 
vant thereto'  or  'which  have  any  bearing  thereon'  a  different 
question  would  be  presented." 

If  the  statement  that  the  question  is  "beyond  contro- 
versy" is  to  be  taken  as  meaning  that  the  Supreme  Court 
will  not  consider  it,  that  the  conclusion  announced  "is  so 
whether  it  is  so  or  not,"  then  it  might* as  well  be  accepted 
without  comment;  but  I  choose  to  believe,  for  the  present, 
that  the  positiveness  of  the  assertion  is  due  to  lack  of  infor- 
mation upon  the  subject,  and  that,  being  inadvertently  made, 
it  will  not  operate  to  prevent  the  application  of  correct  legal 
principles  to  the  facts  presented.    City  of  Delphi  v.  Lowery, 


444  APPELLATE  COURT  OF  INDIANA, 

Knoefel  i?.  Atkins— 40  Ind.  App.  428. 

supra,  and  Broadstreei  v.  Hall,  supra,  are  the  only  Indiana 
eases  cited  to  this  point  in  Monongahela  River,  etc.,  Coke  Co. 
V.  Hardsaw,  supra.  The  latter  of  these  cases  {Broadstreei  v. 
Hall,  supra)  is  based  upon  the  former,  and  therefore  it,  as 
well  as  the  case  of  Monongahela  River,  etc.  Coke  Co.  v. 
Hardsaw,  supra,  rests,  so  far  as  authority  is  concerned,  sole- 
ly upon  City  of  Delphi  v.  Lowery,  supra.  In  that  case  the 
trial  court  admitted  incompetent  evidence  directly  addressed 
to  the  question  of  damages.  It  permitted  proof  to  be  made, 
over  objection,  that  the  intestate  left  his  family  in  a  desti- 
tute condition.  The  court  declared  this  evidence  incompe- 
tent, but  held  that  the  ground  of  its  incompetency  not  hav- 
ing been  stated  in  the  trial  court  no  question  was  presented 
upon  appeal.  The  evidence  was  not  addressed  to  any  issue 
in  the  case  except  to  the  amount  of  recovery,  and  was  calcu- 
lated to  prejudice  defendant.  An  instruction  was  given  in 
terms  as  follows :  ''If  you  find  for  the  plaintiff,  in  assessing 
her  damages,  you  may  take  into  consideration  the  age  of  the 
deceased,  his  habits  and  occupation,  and  from  all  the  facts 
determine  what  amount  the  plaintiff  should  recover,  not  ex- 
ceeding $5,000."  The  court  said:  "This  instruction,  as  ap- 
plied to  the  facts  which  the  court  permitted  the  appellee  to 
prove,  was  erroneous.  Where,  as  here,  facts  are  allowed  to 
go  in  evidence,  which  furnish  an  incorrect  basis  for  the  as- 
sessment of  damages,  an  instruction  which  directs  the  jury 
to  determine  from  *all  the  facts'  the  amount  of  the  recovery 
is  erroneous."  It  further  said:  '*The  evidence  of  this  fact 
was  unquestionably  emphasized  by  its  going  to  the  jury  over 
the  objection  of  the  appellant.  In  directing  the  jury  to 
consider  'all  the  facts,'  they  were  required  to  consider  the 
fact  that  the  appellee's  intestate  left  his  family  in  poverty 
and  want,  and  this  was  an  element  which  ought  not  to  have 
entered  into  the  consideration  of  the  jury."  The  foregoing 
quotations  state  the  ground  of  reversal  and  bring  the  case 
within  the  doctrine  that  **if  evidence  not  admissible  under 
the  pleadings  is  admitted  over  objections  made  at  the  proper 
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time,  it  will  be  erroneous  to  give  instruction^  based  on  such 
evidence. '*  1  Blashfield,  Instructions  to  Juries,  §84,  and  au- 
thorities cited.  And  see  11  Ency.  PL  and  Pr.,  165,  and 
authorities  cited  in  note  2.  There  is  language  used  in  City 
of  Delphi  V.  Lowery,  supra,  on  page  528,  which  was  copied 
in  Broadsireet  v.  Hall,  supra,  on  page  129,  and  upon  which 
the  latter  case  was  based,  which,  together  with  the  authori- 
ties cited — ^the  same  ones  in  both  cases — is  the  sole  support 
of  Monongahela  Biver,  etc,  Coke  Co.  v.  Hardsaw,  supra. 
That  language  is  as  follows:  ** Where  there  are  facts  given 
in  evidence  which  ought  not  to  be  considered  in  estimating 
damages,  the  instructions  of  the  court  should  inform  the 
jury  what  facts  should  be  considered  by  them  in  making 
their  estimate,  and  not  leave  it  to  them  to  take  into  account 
facts  which  have  no  legitimate  bearing  upon  that  branch  of 
the  case.  Chicago,  etc.,  R.  Co.  v.  Becker  [1875],  76  111.  25; 
Steel  V.  Kurtz  [1876],  28  Ohio  St.  191;  Blake  v.  Midland  B. 
Co.  [1852],  10  Eng.  L.  &  Eq.  437;  Telfer  v.  Northern  B.  Co. 
[1862],30N.  J.  L.  188." 

A  review  of  these  cases  is  interesting.  Chicago,  etc.,  B.  Co. 
V.  Becker,  supra,  was  a  case  in  which  a  parent  sought  to  re- 
cover damages  on  account  of  the  death  of  his  infant  son,  an 
instruction,  by  which  the  jury  were  directed  to  **  assess  such 
damages  as  they  believe  to  be  right,"  was  held  to  be  er- 
roneous in  permitting  a  recovery  on  account  of  the  mental 
anguish  of  the  parent.  In  Steel  v.  Kurtz,  supra,  the  action 
was  for  damages  on  account  of  the  death  of  a  married 
woman,  who  left  a  husband,  brothers,  and  sisters.  The 
court  treated  the  brothers  and  sisters  as  the  ''next  of  kin" 
for  whose  benefit  the  action  was  brought,  and  instructed 
that,  no  damages  to  them  having  been  shown,  the  verdict 
should  be  for  nominal  damages  only.  The  husband  was 
ignoi"ed,  and  the  court  on  appeal  declared  him  to  be  the 
next  of  kin  and  reversed  the  judgment.  Blake  v.  Midland 
R.  Co.,  supra,  decided  by  Lord  Coleridge,  **  turns  entirely 
upon  the  construction  of  the  recent  statute.    9  and  10  Vict., 
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c.  93/'  Telfer  v.  Northern  R.  Co.,  supra,  holds  that  in  a 
case  under  the  statute  to  recover  damages  for  death  caused 
by  negligence  only  pecuniary  loss  can  be  allowed.  The  ques- 
tion is  decided  upon  the  evidence.  Blake  v.  Midland  R.  Co., 
supra,  is  cited.  No  question  relating  to  the  giving  of  in- 
structions was  in  either  case,  and  neither  of  the  four  cases, 
first  cited  in  City  of  Delphi  v.  Lowery,  supra,  and  a  second 
time  cited  in  Broadstreet  v.  Hall,  supra,  has  even  a  remote 
connection  with  the  proposition  which  it  is  supposed  to  sup- 
port. 

It  thus  appears  that  the  doctrine  said  to  be  **  beyond  con- 
troversy" originated  in  a  dictum,  and  is  not  supported  by 
a  single  case  ever  cited  to  it  by  either  the  Supreme  or  Ap- 
pellate Court.  This  condition  leads  to  a  search  for  some 
established  legal  principle  upon  which  it  can  rest,  and  to 
this  search  nothing  which  has  been  written  upon  the  subject 
offers  any  assistance.  **The  fact  that  a  charge  may  be  too 
general  cannot  be  assigned  for  error  unless  the  complaining 
party  makes  request  for  more  specific  instructions." 
Hughes,  Instructions  to  Juries,  §7.  See,  also,  11  Ency.  PL 
and  Pr.,  217,  and  note  5,  citing  seventy  Indiana  cases.  **  Evi- 
dence competent  only  for  some  specific  purpose  should  be  lim- 
ited to  that  particular  purpose  by  proper  instructions,  and  a 
refusal  so  to  instruct  is  error."  Hughes,  Instructions  to 
Juries,  §109.  **An  instruction  for  one  party  containing 
terms  or  expressions  which  perhaps  ought  to  be  explained, 
cannot  be  complained  of  as  error  if  the  party  complaining 
fails  to  request  instructions  explaining  such  terms  or  ex- 
pressions." Hughes,  Instructions  to  Juries,  §6.  And  see 
Treschman  v.  Treschman  (1902),  28  Ind.  App.  206;  Balti- 
more, etc.,  R.  Co.  V.  Conoyer  (1898),  149  Ind.  524;  Summit 
Coal  Co.  V.  Shaw  (1896),  16  Ind.  App.  9;  Hughes  v.  Parker 
(1897),  148  Ind.  692.  In  the  somewhat  noted  criminal  case 
of  Hinshaw  v.  State  (1897),  147  Ind.  334,  381,  the  rule  was 
stated,  in  connection  with  facts  analogous  in  principle  to 
those  here  involved,  as  follows:    *'But  they  say  the  instruc- 
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tion  is  bad  for  another  reason,  namely:  because  the  court  did 
not  tell  the  jury  what  were  'subsidiary  facts,'  'evidentiary 
facts*  and  'essential  elements  of  the  crime  charged.'  That 
objection  is  a  concession  that  the  instruction  was  correct  as 
far  as  it  went,  but  that  it  did  not  go  far  enough  to  define 
what  was  meant  by  those  terms.  It  is  thoroughly  settled 
that  an  instruction  objected  to  because  it  does  not  go  far 
enough,  is  not  an  available  error  unless  the  complaining 
party  tenders  an  instruction  to  the  court  covering  the 
omitted  ground  and  the  court  refuses  to  give  it,  to  which 
refusal  there  is  an  exception."  Powers  v.  State  (1882),  87 
Ind.  144;  Behymer  v.  State  (1884),  95  Ind.  140;  11  Ency. 
PL  and  Pr.,  224.  The  rule  is  necessary  to  the  orderly  admin- 
istration of  justice  and  the  fair  trial  of  causes. 

Lawsuits  frequently  involve  more  than  one  issue  of  fact. 
In  the  case  at  bar,  one  matter  to  be  determined  was  whether 
the  defendant  was  liable,  involving  various  matters  of  fact, 
and  another  was  the  amount  of  recovery,  if  any.  Evidence 
relevant  to  any  one  part  of  the  case  was  admissible,  and  it 
was  the  duty  of  the  jurors  to  find  all  facts  from  the  evi- 
dence. They  were  told  to  determine  the  amount  of  plain- 
tiff's recovery,  if  any,  from  a  consideration  of  all  the  evi- 
dence. There  may  have  been  cases  in  which  judgments  have 
heretofore  been  reversed  because  of  a  direction  to  the  jury 
to  find  from  the  evidence  and  from  all  the  evidence,  but  I 
have  not  been  able  to  discover  them.  Instructions  have  been 
frequently  questioned  upon  the  ground  that  the  jury  were 
not  restricted  by. them  to  assessment  of  damages  from  the 
evidence.  The  case  of  Chicago,  etc.,  R.  Co.  v.  Thrasher 
(1905),  35  Ind.  App.  58,  was  reversed  upon  this  ground,  and 
is  to  some  extent  in  harmony  with  Chicago,  etc.,  B.  Co.  v. 
Becker,  supra,  but  was  subsequently  overruled.  Indianap- 
olis, etc,  Traction  Co.  v.  Henderson  (1906),  39  Ind.  App. 
324.  Such  instructions  are  approved  upon  the  ground  that 
"it  will  not  be  presumed  that  a  jury  will  find  anything  ex- 
cept from  the  evidence,  or  that  they  will  even  consider  any 
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matters  not  shown  by  the  evidence.*'  Ohio,  etc.,  R.  Co.  v. 
Stein  (1894),  140  Ind.  61,  70.  So  that  the  jurors  in  the 
case  at  bar  were  told  to  do  the  exact  thing  which  they  other- 
wise would  be  presumed  to  do. 

The  complaint  is  required  to  contain  ''a  statement  of  the 
facts  constituting  the  cause  of  action,  in  plain  and  concise 
language,  without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  in- 
tended." §341  Bums  1901,  §338  R.  S.  1881.  An  instruc- 
tion  in  plain  and  concise  language,  enabling  a  person  of  com- 
mon understanding  to  know  what  is  intended,  meets  the  rea* 
son  of  the  law.  **  Jurors  are  presumed  to  be  men  of  con- 
science and  intelligence,  honestly  striving  to  do  impartial 
justice.''  McDonel  v.  State  (1883),  90  Ind.  320,  327.  See, 
also,  Kennedy  v.  State  (1886),  107  Ind.  144,  150,  57  Am. 
Rep.  99;  Boyle  v.  State  (1886),  105  Ind.  469,  481,  55  Am. 
Rep.  218.  The  presumption  is  aii  applicable  one.  To  hold 
that  in  an  instruction,  the  subject-matter  of  which  is  the 
measure  of  damages  to  be  assessed,  a  direction  to  consider  all 
the  evidence  requires  the  consideration  of  evidence  not  con- 
nected with  such  subject-matter,  is  to  reverse  the  presump- 
tion. 

In  Louisville,  etc.,  R.  Co.  v.  Falvey  (1886),  104  Ind.  409, 
429,  an  instruction,  after  enumerating  certain  elements  of 
damage,  concluded  as  follows:  **And  the  amount  assessed 
should  be  such  a  sum  as,  in  your  judgment,  will  fully  com- 
pensate her  for  the  injuries,  or  any  of  them,  thus  sustained." 
Of  this  the  court  said:  "One  of  the  objections  urged  to  this 
instruction  is,  that  it  does  not  require  the  jury  to  assess  the 
damages  from  the  evidence  in  the  case.  There  is  no  force  in 
this  objection.  No  juror  of  average  intelligence  could  fail  to 
understand  that  the  court  directed  him  to  be  guided  by  the 
evidence."  What  evidence?  The  evidence  relevant  to  the 
subject  of  damages,  of  course.  In  the  case  of  City  of  In- 
dianapolis  v.  Scott  (1880),  72  Ind.  196,  203,  where  the  same 
objection  was  made  to  a  similar  instruction,  the  Supreme 
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Court  said:  '*But  no  jury  of  reasonable  intelligence  could 
have  been  misled  by  the  charge  into  the  supposition  that  such 
matters  could  be  considered  unless  shown  by  the  evidence. 
As  to  the  latter  part  of  the  charge,  the  jury  could  not  sup- 
pose they  were  authorized  to  find  anything  except  from  the 
evidence.  If  the  nature  and  character  of  the  plaintiff's  in- 
juries were  shown,  the  amount  of  her  damages  must  have 
been  determined  by  the  judgment  of  the  jury.'*  And  see 
Pittsburgh,  etc.,  R.  Co.  v.  Carlson  (1900),  24  Ind.  App.  559; 
Citizens  St.  R.  Co.  v.  Hoffbauer  (1900),  23  Ind.  App.  614. 
The  greater  includes  the  less,  and  the  three  cases  last  cited 
carry  with  them  a  holding  that  the  jury  were  presumed  to 
know  enough  to  consider  upon  the  subject  of  damages  only 
that  part  of  the  evidence  which  had  a  bearing  upon  it.  To 
say  that  the  jury  will  find  the  proper  amount  of  damages 
from  the  evidence  relevant  to  the  subject,  without  any  direc- 
tion to  find  from  the  evidence,  and  that,  when  the  same 
enumeration  of  elements  is  made,  accompanied  with  the  state- 
ment that  such  facts  must  be  found  from  a  consideration  of 
all  the  evidence  in  the  ease,  it  will  base  its  finding  upon  that 
part  of  the  evidence  not  relevant  to  the  subject,  involves  a 
contradiction  and  creates  unreasonable  confusion.  In  the 
one  case  the  presumption  is  indulged  that  the  jurors  will 
find  the  fact  from  a  consideration  of  the  evidence  in  the  case, 
and  the  instruction  is  thereby  justified,  and  an  explicit  direc- 
tion, on  the  other  hand,  to  do  that  which  they  are  presumed 
to  do  is  declared  to  be  reversible  error.  No  matter  how  the 
instruction  is  framed,  the  whole  matter  is  left  to  the  jurors. 
If  they,  possessing  ordinary  intelligence,  are  told  to  find  from 
the  consideration  of  all  the  evidence,  they  will  understand  the 
phrase  as  meaning  all  the  evidence  relevant  to  the  subject- 
matter  of  the  charge,  while,  if  the  instruction  is  to  consider 
all  the  relevant  evidence  in  the  case,  they  must  determine  for 
themselves  what  is  and  what  is  not  relevant,  exactly  as  in  the 
other  instance.  The  phrase  ''all  the  circumstances  of  this 
Vol.  40—29 
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case,"  is  immediately  followed  by  an  enumeration  of  the  ele- 
ments from  which  damages  are  to  be  assessed,  and  specific 
statements  control  general  ones.  City  of  Wabash  v.  Carver 
(1891),  129  Ind.  552, 13  L.  R.  A.  851 ;  LouisvilU,  etc.,  R.  Co. 
V.  Kemper  (1897),  147  Ind.  561;  Citizens  St.  R.  Co.  v.  But- 
ton  (1897),  148  Ind.  169.  Instructions  must  be  considered 
and  construed  as  a  whole.  Whinery  v.  Brown  (1905),  36  Ind. 
App.  276;  Town  of  Sellershurg  v.  Ford  (1906),  39  Ind.  App. 
94.  Taken  as  a  whole,  it  affirmatively  appears  that  the  in- 
tention of  the  court  was  that  the  various  issues  of  fact  in- 
volved in  the  case  should  be  found  from  the  evidence  relevant 
to  each  of  them,  and  there  is  no  more  reason  in  holding  that, 
when  the  court  told  the  jury  to  fix  the  amount  of  damages 
from  a  consideration  of  all  the  evidence,  it  meant  or  was 
understood  as  meaning  that  such  damages  should  be  deter- 
mined from  evidence  properly  admitted  upon  the  question  of 
whether  defendant  sold  the  drug  in  question,  than  there  is  in 
holding  that  a  direction  to  find  the  fact  as  to  such  sale  from 
all  the  evidence  in  the  case  required  its  determination  from 
the  evidence  which  related  solely  to  the  physical  effect  of 
such  drug  upon  the  plaintiff.  What  the  judge  meant  by  the 
charge  is  perfectly  plain,  and  the  presumption  is  that  the 
jury  were  capable  of  and  did  understand  him.  1  Blashfield, 
Instructions  to  Juries,  §376 ;  Union  Mut.  Life  Ins.  Co.  v.  Bu- 
chanan (1885),  100  Ind.  63,  69;  Indianapolis  St.  R.  Co.  v. 
Robinson  (1901),  157  Ind.  414;  Browning  v.  Eight  (1881), 
78  Ind.  257.  **  Certain  portions  of  the  charge  are  separated 
from  the  context  and  objected  to  as  conveying  a  wrong  view 
of  the  character  and  measure  of  the  evidence  requisite  to  es- 
tablish the  fraud.  The  argument  is  that  the  instructions 
called  for  a  degree  of  proof  which  was  unreasonably  rigid. 
No  doubt  this  criticism  would  be  warranted  if  the  parts  of 
the  charge  referred  to  were  not  qualified  by  other  expressions. 
But  they  are  so  qualified,  and  the  whole  must  be  taken  to- 
gether, and  the  jury  must  be  deemed  to  have  had  sufficient 
intelligence  to  understand  the  significance  and  application  of 
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the  several  propositions.  •  •  •  We  must  assume  that  all 
the  instructions  were  respected  by  the  jury,  these  as  well  as 
others,  and  if  such  were  the  case  the  defendants  have  no 
valid  ground  of  complaint,  and  the  judgment  should  be  af- 
firmed with  costs.''  Hart  v.  Newion  (1882),  48  Mich.  401. 
And  see  Backus  v.  Oallentine  (1881),  76  Ind.  367.  The  law 
presents  different  aspects  according  to  the  viewpoint  of  the 
observer  and  the  manner  of  its  application.  It  is  a  maze  in 
which  the  unwary  are  entrapped  through  subtlety,  quibble, 
and  quip,  and  where  the  victim  is  overcome  by  sophistry  and 
delusion,  or  it  is  a  sane  expression  of  truth  and  justice  based 
upon  the  facts  as  they  appear  to  the  ordinary  right-minded 
man.  Monongahela  River,  etc.,  Coke  Co.  v.  Hardsaw  (1907), 
169  Ind.  — ,  and  this  case  can  both  be  easily  classified  by 
those  who  care  to  do  so.  The  judgment  appealed  from  is 
right  upon  the  evidence,  and  should  be  affirmed  for  that  rea- 
son, irrespective  of  the  propositions  heretofore  discussed. 
I  hereby  dissent. 
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[No.  5,879.    Filed  June  4,  1907.    Rehearing  denied  October  30,  1907.] 

1.  Pleading. — Complaint.— Replevin. — Description.  —  A  complaint 
in  replevin  describing  the  property  sought  to  be  replevied  as  "a 
certain  car  plant,  which  is  in  the  possession  of  said  defendant 
corporation  near  Bunlser  Hill  in  said  county,"  sufficiently  identi- 
fies the  property  In  dispute,    p.  453. 

2.  Evidence. — Value  of  Property  not  Involved  in  Action. — Harm- 
less En'or. — Replevin. — It  is  harmless  error,  in  an  action  in  re- 
plevin, to  admit  evidence  of  the  value  of  an  article,  not  involved 
in  the  action,  where  the  verdict  did  not  include  damages  for  any 
property  except  that  which  was  wrongfully  taken  and  not  re- 
turned,   p.  455. 

3.  Replevin. — Value  of  Property. — Verdict. — ^Where  the  property, 
in  an  action  In  replevin,  has  been  delivered  to  the  plaintiff  before 
verdict,  such  verdict,  if  in  plnintlff's  favor,  need  not  state  the 
value  of  such  property,  though  the  code  (§558  Burns  1901,  §549 
R.  S.  1881)  provides  that  the  jury  shall  assess  the  value  of  the 
property  together  with  the  dniuages  for  the  taking  and  detention, 
p.  455. 
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4.  EviDKNCF. — "Car  Plant." — Definition, — In  an  action  to  replevy 
a  "car  plant,"  evidence  is  admlssble  to  show  of  what  it  consista. 
p.  455. 

5.  Tbial. — Instructions. —  "Car  Plant,"  —  Meaning, — Invasion  of 
Province  of  Jury, — An  Instruction,  In  an  action  to  replevy  a  "car 
plant,"  that  a  "  *car  plant*  has  a  technical  meaning  ♦  ♦  ♦  and 
is  susceptible  of  detailed  description"  not  only  as  to  its  use  but 
as  to  its  parts,  is  not  improper  as  an  invasion  of  the  province  of 
the  jury.    p.  455. 

6.  Replevin. — Delivery  Bond, — Possession, — Estoppel, — ^A  defend- 
ant, in  a  replevin  action,  who  executes  a  delivery  bond  for  the 
retention  of  the  possession  of  the  property  In  dispute,  is  conclu- 
sively estopped  to  deny  that  such  property  was  in  its  possession 
at  the  time  of  its  seizure,  under  the  writ,  by  the  sheriff,    p.  450. 

7.  T«iAL,—'Instritction8, — Replevin, — Possession, — Demand, —  Ques- 
tions for  Jury, — ^An  instruction,  in  an  action  in  r^levin,  that  if 
the  plaintlflT  was  the  owner  and  entitled  to  the  possession  of  the 
property  in  dispute,  at  the  time  of  the  commencement  of  the 
action,  then  defendant's  detention  was  wrongful,  unless  defendant 
obtained  the  property  lawfully  and  no  demand  was  made  for  Its 
return  before  the  action  was  begun,  and  the  verdict  should  be  for 
plaintiff,  is  correct,    p.  456. 

Prom  Miami  Circuit  Court ;  Joseph  N,  TUlett,  Judge. 

Action  by  Jacob  N.  Bick  against  the  Indiana  Union  Trac- 
tion Company.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed, 

James  A.  Van  Osdol,  Louis  B,  Ewbank  and  Laveland  & 
Loveland,  for  appellant. 

Sayre  <fe  Hunter,  Mowbray  &  Armitage,  and  T,  W.  King, 
for  appellee. 

Myers,  J. — This  was  an  action  in  replevin  by  appellee 
against  appellant.  In  the  first  paragraph  of  the  complaint 
the  property  is  described  as  *'a  certain  car  plant,  which  is  in 
the  possession  of  said  defendant  corporation  near  Bunker 
Hill,  in  said  county;"  and  in  the  second  paragraph  the 
property  is  described  as  '*a  certain  car  plant,  which  said  de- 
fendant, on  January  1,  1904,  unlawfully  took  and  has  ever 
since  unlawfully  detained  in  its  possession  near  Bunker  Hill 
in  said  county  and  State.** 
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It  is  first  argued  that  the  complaint  was  insnflScient  for 

lack  of  such  a  description  of  the  property  as  would  guide  the 

sheriff  in  serving  the  writ  of  replevin,   enable  the 

1.  parties  to  prepare  for  trial,  assist  the  court  in  the  ad- 
mission of  evidence,  and  aid  the  jury  in  deciding  the 
issues.  So  far  as  the  description  of  the  property  is  con- 
cerned, the  two  paragraphs  are  substantially  alike.  The 
property  is  designated  as  ** a  car  plant"  then  in  the  posses- 
sion of  the  defendant  and  near  Bunker  Hill,  in  the  county 
where  the  suit  was  brought.  The  court  may  not  judicially 
know  just  what  "a  car  plant"  is,  but  the  name  would  sug- 
gest that  such  property  could,  without  very  great  difficulty, 
be  found  by  an  officer,  where  its  location  is  given  approxi- 
mately, as  in  this  case.  It  is  true  the  exact  location  is  not 
given,  but  it  is  said  to  be  near  a  town  or  village,  the  location 
of  which  being  in  that  county  we  may  assume  was  known  to 
the  officer.  Counsel  for  appellant  have  cited  a  number  of 
cases  in  which  descriptions  have  been  held  insufficient,  but  an 
examination  of  these  cases  will  disclose  that  a  description  in 
very  general  terms  may  be  sufficient,  where  the  location  of 
the  property  is  given. 

In  Lockhart  v.  Little  (1888),  30  S.  C.  326,  9  S.  E.  511,  the 
description,  ''one  lot  of  seed  cotton,  about  six  thousand 
pounds,  twelve  shocks  of  fodder,  one  load  of  com,  about  fif- 
teen bushels,  of  the  total  value  of  $250,"  was  held  insuf- 
ficient; but  in  the  opinion  the  court  said:  ''There  is  not 
even  a  description  as  to  location,  which  possibly  might  have 
afForded  the  means  of  identification  if  it  had  been  stated." 
In  Hawley  v.  Kocher  (1898),  123  Cal.  77,  55  Pac.  696,  a  de- 
scription of  the  property  was  held  insufficient,  and  among  the 
reasons  given,  and  appearing  to  be  important,  is  the  fact  that 
"there  is  no  averment  as  to  where  the  property  was  at  the 
time  of  the  commencement  of  the  suit."  In  Pierce  v.  Lang- 
dan  (1891),  2  Idaho  878,  28  Pac.  401,  the  description  held 
bad  was  "590  sacks  of  wheat,"  but  in  that  case  nothing  what- 
ever was  averred  as  to  the  location  of  the  wheat.    In  Stevens 
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V.  Osman  (1848),  1  Mich.  ^92,  48  Am.  Dec.  696,  the  descrip- 
tion of  the  property  was  **a  quantity  of  com,  consisting  of 
about  two  hundred  bushels,  and  a  quantity  of  rye,  consisting 
of  about  one  hundred  bushels."  It  was  averred  that  the 
com  and  rye  were  **  wrongfully  detained  in  the  township  of 
Waterford,  in  the  county  of  Oakland."  Had  the  particular 
place  in  the  township  been  given,  the  court  intimates  the 
description  would  have  been  good.  In  Wright  v.  Shelt 
(1898),  19  Ind.  App.  1,  the  property  described  in  the  com- 
plaint was  **one  cow,  red  in  color,  with  brindle  stripes  and 
partly  white  tail,  dehorned,  and  about  three  years  old. "  The 
action  was  brought  against  a  constable,  who,  by  virtue  of  an 
execution,  had  levied  on  the  cow,  and,  being  in  doubt  as  to 
whether  appellee  had  some  interest  in  the  property,  gave 
notice  under  §§1613,  1614  Burns  1901,  §§1545,  1546  R. 
S.  1881,  but  in  this  notice  described  the  property  as  **one 
brindle  heifer,  supposed  to  be  four  years  old."  It  was  held 
that  under  the  provisions  of  the  statute,  this  description  was 
not  sufficient  to  protect  the  officer.  See,  also,  Hoke  v.  Apple- 
gate  (1884),  92  Ind.  570;  Malone  v.  Stickney  (1883),  88 
Ind.  594;  Smith  v.  Standford  (1878),  62  Ind.  392.  In 
James  v.  Fowler  (1883),  90  Ind.  563,  the  court  said:  '*We 
are  of  the  opinion  that  mere  uncertainty  in  the  description  of 
property  sought  to  be  recovered  would  afford  no  sufficient 
ground  for  sustaining  a  demurrer  to  the  complaint,  and  no 
ground  whatever  for  sustaining  a  motion  in  arrest  of  judg- 
ment." While  the  above  statement,  so  far  as  it  relates  to 
the  demurrer,  was  not  necessary  to  a  decision  of  the  question 
then  before  the  court,  the  dictum  has  been  followed  by  this 
court  in  Wood  v.  Darnell  (1891),  1  Ind.  App.  215.  How- 
ever, aside  from  this,  when  the  nature  of  the  property  to  be 
taken  is  considered  in  connection  with  the  approximate  loca- 
tion given,  we  think  the  pleading  sufficient  to  withstand  the 
demurrer. 

Complaint  is  made  of  the  admission  of  testimony  of  a  cer- 
tain  witness  as  to  the  value  of  certain  property  that  seems 
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to  have  been  among  the  items  of  property  taken  that 

2.  was  not  turned  back ;  but  we  fail  to  see  in  what  way 
appellant  was  harmed  by  the  admission  of  this  evi- 
dence. By  the  complaint  it  was  sought  only  to  recover  the 
possession  of  the  property  and  damages  for  its  detention,  and 
by  the  verdict  the  jury  found  generally  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  the  property 
described  in  the  complaint  at  the  commencement  of  the  suit, 
stating  its  value,  and  assessing  a  certain  sum  as  damages  for 
its  detention.  The  judgment  was  that  the  plaintiff  was  the 
owner  of  the  property  and  that  he  recover  $1,900  as  dam- 
ages for  the  wrongful  detention  thereof.  After  the  suit  was 
commenced  and  the  delivery  bond  filed  by  appellant,  and  be- 
fore trial  appellant  surrendered  the  property  in  dispute  to 
appellee.    There  was  no  judgment  for  any  property  taken 

and  not  returned.     As  the  property  at  the  time  the 

3.  verdict  was  returned  was  in  the  possession  of  appellee, 
the  verdict  need  not  have  stated  the  value  of  the  prop- 
erty. The  code  provides  that  the  jury  must  assess  the  value 
of  the  property,  as  also  the  damages  for  the  taking  and  de- 
tention. §558  Burns  1901,  §549  R.  S.  1881,  and  see  Van 
Oundy  v.  Carrigan  (1892),  4  Ind.  App.  333;  Busching  v. 
Sunman  (1898),  19  Ind.  App.  683.  There  was  no  error  in  ad- 
mitting evidence  as  to  what  the  car  plant  was  composed  of, 

nor  in  the  instruction  given  to  the  jury  that  **a  car 

4.  plant  as  described  in  the  complaint  has  a  technical 
meaning  within  the  parlance  of  railroad  builders  and 

other  like  contractors,  and  is  susceptible  of  detailed  descrip- 
tion not  only  of  the  use  to  which  it  may  be  put,  but 

5.  also  the  parts  and  items  constituting  the  same."    The 
instruction  did  not  invade  the  province  of  the  jury. 

The  instruction  clearly  leaves  with  the  jury  the  question  as 
to  what  a  car  plant  is.  It  was  necessary  to  show  the  value  of 
the  car  plant,  and  while  this  might  have  been  done  by  show- 
ing its  value  as  a  whole,  there  could  be  no  harmful  error  to 
appellant  in  showing  of  what  it  consisted  and  the  value  of  its 
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component  parts.  As  we  have  already  said,  the  judgment 
was  not  rendered  for  any  property  taken  and  not  returned, 
but  was  simply  that  appellee  was  the  owner  of  the  property 
and  should  recover  a  named  sum  for  its  detention.  Even  if 
evidence  was  improperly  admitted  as  to  the  value  of  certain 
property  which  it  was  claimed  was  taken  and  not  returned, 
no  harm  resulted  to  appellant,  because  no  judgment  was  ren- 
dered for  any  property  taken  and  not  returned. 

Appellant  had  the  right  to  give  a  bond  and  retain  posses- 
sion of  the  property.    Having  taken  advantage  of  this  right, 
it  cannot  afterwards  be  heard  to  deny  that  it  had  pos- 

6.  session  of  the  property  when  the  sheriff  seized  it  under 
the  writ.  From  this  it  follows  that  no  error  was  com- 
mitted by  the  court  in  telling  the  jury  that  the  giving  of  the 
bond  was  conclusive  evidence  that  the  property  when  seized 
under  the  writ  was  in  appellant's  possession.  The  right  to 
the  possession  of  the  property  could  be  inquired  into,  and 
was,  but  the  giving  of  the  bond  settled  the  question  as  to  who 
was  in  actual  possession  of  the  property  at  the  time  the  suit 
was  brought.  There  was  a  conflict  in  the  evidence  as  to  who 
was  entitled  to  the  possession  of  the  property  at  the  begin- 
ning of  the  suit,  but  the  instructions  left  the  question  with  the 
jury,  and  they  determined  it  in  appellee's  favor.     The  jury 

were  correctly  told  that  if  they  should  believe  from  the 

7.  evidence,  measured  by  the  rules  the  court  had  sug- 
gested, that  at  the  commencement  of  the  action  appel- 
lee was  the  owner  of  the  property,  and  that  he  was  entitled 
to  possession  at  the  time,  then  the  withholding  and  detention 
thereof  was  wrongful,  and  their  finding  should  be  for  appel- 
lee, unless  they  should  further  believe  from  the  evidence  that 
appellant  came  by  the  property  rightfully  and  lawfully,  and 
that  no  demand  or  request  for  its  return  was  made  upon  it  by 
appellee  before  commencing  the  suit.  The  instructions  cor- 
rectly presented  the  law  of  the  case,  and  we  fail  to  find  any- 
thing in  them  prejudicial  to  appellant's  rights. 

Judgment  affirmed. 
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Southern  Railway  Company  v.  Bulleit. 

[No.  6,154.    Filed  October  31,  1907.] 

1.  Trial. — Recovery  Exceeding  Demand. — Pleading. — AmendmenU. 
Statutes.— ^^ectioTL  388  Burns  IQOl,  §385  R.  S.  1881,  providing 
that  if  there  be  no  answer,  the  relief  granted  cannot  exceed  the 
demand,  does  not  apply  where  nn  answer  is  filed ;  and  where  re« 
lief  is  granted  in  excess  of  the  demand,  an  answer  being  filed,  an 
amendment  increasing  the  demand  to  the  amount  of  relief  granted 
will  be  presumed,    p.  458. 

2.  New  Trial. — Recovery  Exceeding  Demand. — Evidence. — Harwr 
less  Error. — ^The  overruling  of  a  motion  for  a  new  trial  on  the 
ground  that  the  relief  granted  exceeded  the  demand.  Is  not  erro- 
neous, where  the  evidence  fully  sustained  the  amount  of  the  relief 
granted,    p.  468. 

3*  Trial. — Argument  to  Jury. — Misconduct. — Withdraidng. — ^In  an 
action  for  personal  Injuries  caused  by  a  railroad  collision,  the 
statement:  "Give  him  [plaintiff]  $2,000.  The  defendant  will 
make  that  much  money  in  the  time  you  are  signing  your  verdict," 
made  in  the  argument  to  the  Jury,  is  Inexcusable,  but  when 
promptly  withdrawn  from  the  jury,  by  the  judge,  upon  motion, 
does  not  warrant  a  discharge  of  the  jury.    p.  459. 

4.  Damages. — Excessive. — Where  the  amount  of  damages  assessed 
is  within  the  evidence,  it  will  not  be  considered  excessive,    p.  459. 

Prom  Floyd  Circuit  Court ;  WUUam  C.  Utz,  Judge. 

Action  by  Francis  A.  Bulleit  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiflP,  defendant 
appeals.    Affirmed. 

A.  P.  Humphrey,  J.  D.  Welman  and  C.  L.  Jewett,  for  ap- 
pellant. 

Stotsenburg  <fe  Weathers,  and  Emery  H.  Breeden,  for  ap- 
pellee. 

CoMSTOCK,  C.  J. — ^While  a  passenger  upon  appellant's 
traip,  appellee  received  personal  injuries  for  which  he  seeks 
to  recover  damages.  It  is  alleged  that  his  injuries  are  per- 
manent, and  were  caused  by  a  collision  between  a  passenger- 
train  and  a  freight-train  running  in  opposite  directions  upon 
appellant's  road.    The  force  of  the  collision  threw  appellee 
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against  the  arm  of  one  of  the  seats  of  the  ear,  braising  and 
injuring  his  head  and  ear.  The  cause  was  put  at  issue  by  a 
general  denial.  Damages  to  the  amount  of  $2,000  were 
claimed.  The  jury  returned  a  verdict,  and  judgment  was 
rendered  for  $1,800. 

The  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial  is  assigned  as  error.  Appellant  discusses  the 
third,  eighth  and  ninth  reasons  for  a  new  trial. 

In  his  complaint,  appellee  claims  $50  for  medicines,  and 
medical  and  surgical  attention.    In  answer  to   the    inter- 
rogatory it  appears  that  the  jury  included  in  the  gen- 

L  eral  verdict  the  sum  of  $300  for  medicine,  and  medical 
and  surgical  attention.  In  behalf  of  the  appellant  it 
is  contended  that  the  amount  which  appellee  could  recover 
for  these  items  of  expense  was  only  the  reasonable  value 
thereof,  and  that  appellant  was  justified  in  relying  on  the 
specific  statement  in  the  complaint  limiting  such  expenditures 
to  $50,  that  such  statement  controlled  the  prayer  of  the  com- 
plaint. 

Section  388  Bums  1901,  §385  R.  S.  1881,  provides  that,  if 
there  be  no  answer,  the  relief  granted  cannot  exceed  the  re- 
lief demanded.  This  may  be  construed  to  relate  to  the 
amount  where  pecuniary  relief  is  sought.  It  does  not  apply 
to  the  case  at  bar,  because  an  answer  was  filed. 

The  complaint  might  have  been  amended  in  the  court  below 
in  the  respect  referred  to,  and  should  be  deemed  to  be  amend- 
ed by  this  court.  Webb  v.  Thompson  (1864),  23  Ind.  428; 
Numbers  v.  Bowser  (1868),  29  Ind.  491;  Colson  v.  Smith 
(1857),  9  Ind.  8;  Bozarth  v.  McOillicuddy  (1898),  19  Ind. 
App.  26;  Evansville,  etc.,  B.  Co.  v.  Holcomb  (1894),  9  Ind. 
App.  198. 

But  this  action  of  the  court  did  no  injustice  to  the 

2.    appellant,    for   the    evidence    fully   warranted   the 
amount  found  by  the  jury  for  this  item. 

The  statement  by  counsel  for  appellee  in  the  concluding 
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argument  complained  of  by  the  appellant  was  inexcusable. 
Said  statement  was,  **Give  him   [  plaintiff ]   $2,000. 

3.  The  defendant  will  make  that  much  money  in  the 
time  you  are  signing  your  verdict."  Counsel  for  ap- 
pellant promptly  objected,  and  moved  that  the  remark  be 
withdrawn  from  the  consideration  of  the  jury.  The  motion 
was  sustained,  and  the  jury  directed  not  to  consider  it. 
Counsel  then  moved  that  the  court  withdraw  the  submission 
of  the  cause  from  the  jury,  and  discharge  the  jury  from  fur- 
ther consideration  of  the  cause.  This  motion  was  overruled. 
If  the  court  erred,  it  was  in  overruling  appellant's  motion  to 
discharge  the  jury.  The  court  could  have  been  justified  in 
taking  that  course  only  upon  the  ground  that  appellant  was, 
by  reason  of  the  remark  complained  of,  prevented  from  hav- 
ing a  fair  trial.  This  conclusion  we  think  could  not  have 
been  warranted.  The  withdrawal  of  the  statement  from  the 
jury  and  the  direction  of  the  court  to  disregard  it  will  be 
presumed  to  have  been  properly  heeded.  Southern  Ind.  B. 
Co.  V.  Davis  (1904),  32  Ind.  App.  569;  Board,  etc,  v.  Bedi- 
fer  (1903),  32  Ind.  App.  93;  Shular  v.  State  (1886),  105 
Ind.  289.  In  support  of  the  proposition  that  the  harm  oc- 
casioned by  the  offense  was  not  cured  by  the  action  of  the 
court  in  withdrawing  the  remark,  counsel  for  appellant  cite 
the  following  cases:  Budolph  v.  Landwerlen  (1883),  92 
Ind.  34;  School  Town  of  Bochester  v.  Shaw  (1885),  100  Ind. 
268;  Brown  Y.  State  (1885),  103  Ind.  133;  Campbells. 
Maker  (1886) ,  105  Ind.  383.  The  facts  are  so  essentially  dif- 
ferent in  the  above  causes  from  those  presented  by  the  record 
before  us  that  they  are  clearly  distinguishable. 

Complaint  is  made  that  the  damages  are  excessive. 

4.  The  claim  is  not  borne  out  by  the  record. 

Judgment  affirmed. 
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M.  Rumely  Company  v.  Myer. 

[No.  5,920.    Filed  November  1, 1907.1 

1.  liABTEB  AiTD  Sebvant. — Safe  Place. — ^The  master  must  use  ordl' 
nary  care  to  furnish  tlie  servant  a  safe  working  place,    p.  462. 

2.  Same,— Assumption  of  Risk. — Notice. — ^The  servant  assumes  the 
risk  of  ordinary  dangers  incident  to  the  service,  and  is  conclu- 
sively presumed  to  take  notice  of  open  and  obvious  perils,  aa  well 
as  those  discoverable  by  the  use  of  ordinary  diligence,    p.  462. 

3.  Pleadiko. — Complaint. — Master  and  Servant. — Want  of  Notice 
of  Defects. — Specific  Allegatiofis. — ^A  complaint  alleging  generally 
that  the  servant  had  no  notice  of  the  alleged  defects  causing  the 
injury,  is  sufficient;  but  specific  allegations  showing  that  the 
servant  must  have  known  thereof,  overcome  such  general  alle- 
gation,   p.  463. 

4.  Master  and  Sebvakt. — Inspection. — Duty  of  Servant. — ^The  serv- 
ant is  under  no  duty  to  search  or  inspect  the  mast^'a  premises 
for  possible  defects,    p.  463. 

6.  PLEADmo. — Complaint. — Master  and  Servant. — Safe  Place. — ^A 
complaint  alleging  that  plaintiff,  an  experienced  workman  em- 
ployed to  move  heavy  wheels  by  rolling  them  flrom  one  part  of 
the  premises  to  another,  undertook  to  roll  one  of  such  wheels 
from  one  building  to  another;  that  a  part  of  the  way  was  ex- 
posed to  the  weather  and  was  covered  with  snow;  that  the  way 
covered  by  snow  was,  to  defendant's  knowledge,  uneven  and 
rough;  that  such  roughness  and  unevenness  was  concealed  from 
his  view  by  the  snow ;  that  plaintiff,  by  reason  of  such  condition 
and  without  notice  thereof,  sustained  injuries  by  reason  of  the 
falling  of  such  wheel,  does  not  state  a  cause  of  action,    p.  463. 

From  Laporte  Circuit  Court ;  John  C.  Bichter,  Judge. 

Action  by  George  Myer  against  M.  Rumely  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Frank  E.  Osborn  and  W.  A.  McVey,  for  appellant. 
M.  B.  Sutherland  and  B.  N.  Smith,  for  appellee. 

Myers,  J. — Action  by  appellee  against  appellant  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  •  appellant.  The  issues  formed  by  an 
amended  complaint  in  one  paragraph,  answered  by  a  general 
denial,  were  submitted  to  a  jury,  resulting  in  a  verdict  for 
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$1,800  in  favor  of  appellee.    Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict. 

For  a  reversal  of  this  judgment,  appellant  insists  that  the 
trial  court  erred  in  overruling  its  demurrer  to  the  amended 
complaint.  By  the  complaint  it  is  made  to  appear  that  ap- 
pellant, a  corporation,  on  January  31,  1905,  the  day  of  the 
accident,  was  engaged  in  manufacturing  and  repairing 
thrashing-machines,  traction-engines,  and  other  articles,  in 
the  city  of  Laporte,  Indiana ;  that  appellee  was  in  its  employ 
as  a  common  laborer ;  that,  as  such  employe,  it  was  a  part  of 
his  duty  to  assist  in  transporting  from  one  part  of  appel- 
lant's  factory  to  another  large  iron  traction-wheels,  about 
seven  feet  in  diameter,  eighteen  inches  wide  at  the  rim  or 
tire,  and  weighing  about  one  thousand  pounds  i  that  on  said 
day,  pursuant  to  his  said  employment  and  in  obedience  to  in- 
structions from  appellant,  he,  with  three  of  his  co-employes, 
undertook  to  remove  one  of  said  wheels  to  a  room  known  as 
the  "wrecking  room"  of  appellant's  factory,  and  in  order  to 
do  so  it  was  necessary  to  roll  said  wheel  on  the  ground  across 
an  open  or  uncovered  space,  which  was  the  only  way  pro- 
vided by  appellant  for  that  purpose;  that  appellant  negli- 
gently permitted  said  way  to  become  unsafe,  unfit,  and  in  a 
dangerous  condition  for  such  use,  in  this,  that  appellant  neg- 
ligently failed  to  provide  a  roof  or  covering  over  said  way, 
and  negligently  permitted  said  way  to  be  and  become  exposed 
to  the  weather,  and  at  that  time  to  become  covered  with  snow 
and  ice,  which  made  it  rough  and  uneven,  thereby  making 
the  same  unsafe  and  dangerous  for  appellee ;  that  said  way, 
at  the  time  appellee  and  his  said  co-employes  were  so  en- 
gaged, had  the  appearance  of  being  safe,  even,  and  smooth, 
by  reason  of  the  falling  of  a  light  snow,  which  covered  the 
rough  and  uneven  snow  and  ice,  which  appellant  had  negli- 
gently permitted  to  accumulate  thereon;  **that  said  rough- 
ness, unevenness,  and  unfit  and  dangerous  condition  of  said 
way,  where  plaintiff  and  his  said  co-employes  were  so  di- 
rected to  roll  said  wheel,  were  well  known  to  the  defendant. 
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and  defendant  well  knew  that  said  wheels  were  liable  to  be- 
come unbalanced  and  tip  over  when  rolled  over  a  rough  sur- 
face, but,  notwithstanding  its  said  knowledge  thereof,  the  de- 
fendant negligently  permitted  said  way  so  to  remain  rough, 
uneven,  unsafe,  and  unfit  for  use  of  this  plaintiff  and  his 
said  co-employes  in  and  about  the  rolling  of  said  wheel,  all 
of  which  said  roughness,  unevenness,  unsafe,  and  unfit  con- 
dition of  said  way  were  unknown  to  this  plaintiff  and  his 
said  co-employes,  and  of  which  plaintiff  or  his  said  co-em- 
ployes had  no  knowledge  whatever;"  that  appellee,  at  the 
direction  of  appellant  and  in  the  performance  of  his 
duty,  and  with  his  said  co-employes,  attempted  to  roll 
said  wheel  over  and  upon  said  way,  and,  while  using  all  due 
care  and  caution,  said  wheel  came  upon  said  rough  and  un- 
even snow  and  ice,  and  became  immediately  unbalanced, 
without  any  fault  or  negligence  on  the  part  of  appellee  or  his 
co-employes  so  assisting,  and  by  reason  thereof  fell  upon  and 
across  the  leg  and  ankle  of  appellee,  seriously  and  perma- 
nently injuring  him,  etc. 

This  complaint  proceeds  upon  the  theory  that  appellant 

was  negligent  in  not  furnishing  appellee  with  a  safe  place 

in  which  to  work.     That  an  employer  must  use  ordi- 

1.  nary  care  in  providing  for  his  employes  a  safe  place 
in  which  to  work  is  no  longer  a  question  in  this  State. 

On  the  other  hand,  it  .is  as  firmly  settled  that  the  employe  as- 
sumes the  risk  of  all  ordinary  perils  incident  to  the  service  in 
which  he  is  engaged,  and  is  charged  with  knowledge  of 

2.  such  perils  as  are  open  and  obvious,  *'or  such  as,  by 
the  exercise   of  ordinary  diligence,  and   by  giving 

proper  heed  to  the  surroundings,  he  might  have  discovered." 
Hattaway  v.  Atlanta  Steel,  etc.,  Co.  (1900),  155  Ind.  507, 
518.  And  see,  also,  O'Neal  v.  Chicago,  etc.,  B.  Co.  (1892), 
132  Ind.  110;  Peirce  v.  Oliver  (1897),  18  Ind.  App.  87. 

In  an  action  by  an  employe  against  his  master  for  damages 
for  injuries  received,  attributed  to  the  hazards  of  the  place 
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provided  for  him  in  which  to  work,  the  complaint 

3.  must  show  his  want  of  knowledge  or  notice  of  such 
•    defects  or  unsafety,  and  a  general  allegation  to  this 

effect  is  sufficient,  but  such  allegation  may  be  overcome  by 
specific  statements  of  fact,  **from  which  it  is  evident  that 
the  servant  must  have  known  of  the  defects  or  dangers,  or 
had  the  same  means  or  opportunity  for  such  knowledge  as 
the  master  had."  Baltimore,  etc.,  R.  Co.  v.  Eunsucker 
(1904),  33  Ind.  App.  27.  See,  also,  Louisville,  etc.,  B.  Co.  v. 
Kemper  (1897),  147  Ind.  561,  565,  and  cases  cited;  Coming 
Steel  Co.  V.  Pohlplatz  (1902),  29  Ind.  App.  250. 

In  Diamond  Block  Coal  Co.  v.  Cuthbertson  (1906),  166 

Ind.  290,  it  is  held  that  **the  law  exacts  of  the  servant  the 

use  of  his  faculties  and  senses  in  ascertaining  whether 

4.  danger  actually  exists,  where  the  same  is  obvious  or 
open  to  view;   but,  in  the  absence   of   apparent   or 

known  defects  or  perils  in  the  place  where  he  works,  he  is  not 
bound  to  make  an  inspection  thereof,  or  search  therein  in 
order  to  discover  whether  such  place  is  safe  or  unsafe.  [Cit- 
ing authorities.}  Obvious  defects  or  perils,  such  as  are  open 
to  an  ordinarily  careful  observation,  are  regarded  by  the  law 
as  perils  incident  to  the  service,  and  latent  defects — ^those  not 
discoverable  by  the  exercise  of  reasonable  care — are  not  con- 
sidered as  risks  incident  to  the  employment,  and  therefore 
are  never  assumed  by  the  servant." 

In  the  case  at  bar  the  facts  disclosed  by  the  complaint  show 

that  appellee,  at  the  time  he  was  injured,  was  engaged  in 

his  regular  emplojrment,  and,  nothing  to  the  contrary 

5.  appearing,  we  may  assume  that  he  had  sufficient  help 
safely  to  perform  the  work  assigned  to  him,  that  he 

was  an  experienced  man  of  mature  age,  possessed  of  all  his 
faculties,  and  of  sufficient  understanding  to  apprehend  the 
dangers  of  the  service.  Myers  v.  W.  C.  DePauw  Co.  (1894), 
138  Ind.  590.  He  must  have  known  the  course  the  wheel 
must  take  to  the  wrecking  room,  for  it  is  shown  that  appel- 
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lant  had  provided  but  one  way.  If  he  used  his  senses 
he  also  knew  that  a  portion  of  this  way  was  uncovered  and 
subject  to  the  elements.  He  also  knew  the  surroundings  and 
the  position  of  the  buildings,  the  season  of  the  year,  and  the 
climatic  conditions.  He  knew  that  snow  was  on  the  ground, 
that  it  presented  a  smooth  surface,  but  knew,  from  a  common 
knowledge  and  experience,  that  it  was  likely  to  obscure  an 
uneven  surface  beneath*  He  knew  the  size,  material,  and 
probable  weight  of  the  wheel,  its  tendency  to  tip  over  when 
rolled  upon  an  uneven  surface,  and  the  probable  danger  from 
its  toppling  over. 

It  is  the  law  that  the  servant  may  rest  under  the  reasonable 
belief  that  *'the  master  has  discharged  his  duty  under  the 
law,  and  has  exercised  reasonable  care  in  furnishing  and 
maintaining  a  safe  working  place,  and  within  reasonable 
limits  he  may  act  upon  such  assumption."  Diamond  Block 
Coal  Co,  V.  Cuthbertson,  supra.  While  appellee  disclaims 
knowledge  of  the  roughness,  unevenness,  unsafe  and  unfit 
condition  of  said  way,  yet,  in  the  face  of  the  actual  condi- 
tions surrounding  him  immediately  before  and  at  the  time 
he  was  injured,  and  his  opportunity  to  see  and  understand 
the  danger  that  would  probably,  or  might,  arise  in  moving 
such  a  large  and  dangerously  heavy  wheel,  he  can  hardly  be 
heard  to  say  that  he  was  ignorant  of  that  which  the  use  of 
his  senses,  common  experience,  and  judgment  would  other- 
wise teach  him,  or  that  he  did  not  have  the  same  means  and 
opportunity  of  knowing  the  danger  incident  to  the  moving 
of  the  wheel,  because  of  the  alleged  defects,  as  that  possessed 
by  the  master.  LouisviUe,  etc.,  R.  Co.  v.  Kemper,  supra; 
Ames  v.  Lake  Shore,  etc.,  R.  Co.  (1893),  135  Ind.  363;  Peer- 
less Stone  Co.  v.  Wray  (1896),  143  Ind.  574.  The  facts  pre- 
sented  by  the  complaint  warrant  the  conclusion  that  the  haz- 
ard of  the  place  where  appellant  was  engaged  in  his  work  was 
within  the  reasonable  limits  of  the  apprehension  of  a  person 
of  ordinary  experience  and  understanding.  Under  this  view 
of  the  complaint  the  demurrer  should  have  been  sustained. 
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Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


Miller  v.  Swhier,  Trustee. 

[No.  6,310.     Filed  January  30,  1907.     Rehearing  denied  April  9, 
1907.    Transfer  denied  November  1,  1907.] 

1.  BiXEMFTioNS. — As8i{mment8  for  Benefit  of  Creditors, — House- 
holders.— A  resident  householder  has  the  right  to  an  exemption, 
under  §715  Bums  1901,  §703  R.  S.  1881,  the  exemption  statute, 
in  connection  with  §2907  Bums  1901«  §2670  R.  S.  1881,  the  vol- 
untary assignment  statute,  in  the  case  of  his  voluntary  assign- 
ment for  the  benefit  of  creditors,    p.  467. 

2.  Same. — Statutes — Construction.— The  exemption  statute  (§715 
Bums  1901,  §703  R.  S.  1881)  should  be  liberally  construed,  but 
such  construction  should  not  bring  within  its  operation  persons 
not  within  its  spirit  or  letter,    p.  467. 

3.  Assignments  fob  Benefit  of  Obeditobs. — Deeds. — Effect. — Ex- 
emptions.— ^The  execution  and  recording  of  an  indenture  assigning 
the  debtor's  property  for  the  benefit  of  his  creditors  vests  the  title 
to  such  property  In  the  assignee,  subject,  however,  to  the  assign- 
or's right  of  his  statutory  exemption,    p.  468. 

4.  Same. — Deeds. — Effect. — Construction, — A  deed  of  assignment 
for  the  benefit  of  creditors  is  construed,  like  any  other  contract, 
in  accordance  with  the  law  existing  at  the  time  of  its  execution ; 
and  the  effect  thereof  is  to  convey  the  absolute  legal  title  to  the 
property,  the  surplus  after  payment  of  the  debts  being  payable 
to  the  assignor,    p.  468. 

6.    Appeal. — Dictum. — Dictum  is  not  binding  upon  the  courts,    p.  470. 

6.  Exemptions. — Execntion.-^Waiver, — An  execution  defendant, 
who  is  a  householder,  may,  at  any  time  before  sale,  claim  his 
statutory  exemption ;  but  if  he  fails  to  claim  same  until  after  the 
title  passes  by  such  sale,  his  silence  constitutes  a  waiver  of  his 
right    p.  470. 

7.  Same. — Assignments  for  Benefit  of  Creditors. — Householder.'-^ 
Marriage  After  Assignment  and  Before  Appraisement. — ^An  un- 
married assignor  who  marries  before  the  appraisement  and  sale 
of  the  assigned  property  has  no  right  to  the  statutory  exemption 
to  which  a  resident  householder  is  entitled,    p.  471. 

Prom  Jay  Circuit  Court ;  John  F.  LaFolleite,  Judge. 

Claim  for  householder's  exemption  by  Oliver  W.  Miller 
against  Sherman  Swhier,  as  trustee  of  said  Miller's  property 
Vol.  40—30 
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assigned  for  the  benefit  of  his  creditors.    From  a  judgment 
for  defendant,  claimant  appeals.    Affirmed. 

Charles  E.  Schwartz  and  Frank  B.  Jaqua,  for  appellant. 
Smith  &  Moran  and  Emerson  McOriff,  for  appellee. 

Myers,  C.  J. — On  September  3,  1906,  appellant  filed  his 
verified  petition  in  the  Jay  Circuit  Court,  showing  that  on 
July  9,  1906,  he  made  a  general  assignment  of  all  of  his 
property  to  Millard  Nixon  for  the  benefit  of  his  creditors, 
under  the  law  for  general  assignments  (§§2899,  2900  Bums 
1901,  Acts  1891,  p.  312,  §2663  R.  S.  1881),  and  such  inden- 
ture  was  duly  recorded  in  the  proper  county  recorder's  of- 
fice on  that  day;  that  at  the  time  of  the  execution  of  such 
indenture  of  assignment  he  was  an  unmarried  man,  and  not  a 
householder  of  the  State  of  Indiana ;  that  on  July  14,  1906, 
he  married,  and  from  that  day  continuously  he  has  been  a 
bona  fide  householder  of  this  State ;  that  on  July  16,  1906, 
said  Nixon  refused  to  accept  said  trust,  and  on  the  same  day 
appellee  was,  by  the  Jay  Circuit  Court,  appointed  trustee  in 
place  of  Nixon ;  that  on  July  19,  1906,  appellee  duly  quali- 
fied and  took  possession  of  the  property,  and  entered  upon 
the  duties  of  his  said  trust,  and  proceeded  to  have  the  prop- 
erty so  assigned  appraised ;  that  while  appellee  and  the  ap- 
praisers were  engaged  in  appraising  said  property,  appellant 
demanded  of  appellee,  and  selected  and  pointed  out  to  ap- 
pellee and  said  appraisers,  goods  and  property  appraised  at 
$550,  which,  together  with  $50  in  money,  retained  by  him  at 
the  time  of  making  the  assignment,  amounted  to  $600,  and 
requested  that  the  same  be  set  off  to  him  as  exempt  from 
sale,  on  the  ground  that  he  was  then  a  bona  fide  householder. 
His  demand  was  refused.  To  this  petition  a  demurrer  for 
want  of  facts  was  filed  and  sustained,  and  judgment  ren- 
dered against  appellant.  The  ruling  of  the  court  in  sustain- 
ing appellee's  demurrer  to  the  petition  is  the  only  error  here 
assigned. 

Pursuant  to  authority  given  by  §22,  article  1,  of  the  Con- 
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stitution  of  this  State,  tMe  General  Assembly  enacted  certain 
laws  whereby,  at  the  time  of  this  transaction,  '*prop- 

1.  erty  not  exceeding  in  value  $600  owned  by  any  resi- 
dent householder"  was  exempt  from  **sale  on  execu- 
tion or  any  other  final  process  from  a  court,  for  any  debt 
growing  out  of  or  founded  upon  a  contract,  express  or  im- 
plied.'' §715  Burns  1901,  §703  R.  S.  1881.  This  latter  se  - 
tion,  when  read  in  connection  with  §2907  Bums  1901,  §2670 
R.  S.  1881,  gives  to  a  voluntary  assignor  and  resident  house- 
holder the  right  to  have  set  off  to  him  articles  of  property,  or 
so  much  of  the  real  estate  mentioned  in  the  inventory  as  he 
may  select,  in  the  aggregate  not  to  exceed  in  value  $600. 
O'Neil  V.  Beck  (1879),  69  Ind.  239.  Appellant  affirms  his 
claim  upon  the  following  language  from  §2907,  supra:  **If 
the  assignor  is  a  resident  householder  of  this  State,  said  ap- 
praisers shall  set  off  to  said  assignor  such  articles  of  prop- 
erty," etc.  Appellant's  contention  being  that,  having  mar- 
ried and  become  a  resident  householder  prior  to  the  appraise- 
ment of  the  property,  he  is  entitled  to  his  statutory  exemp- 
tion. While  on  the  part  of  appellee  it  is  insisted  that  the 
execution  of  the  indenture  of  assignment  vested  the  absolute 
title  of  the  property  in  a  trustee,  the  fact  that  appellant 
afterwards  married  and  became  a  resident  householder  would 
not  bring  him  within  the  protection  of  the  statute  as  to  prop- 
erty theretofore  transferred. 

The  exemption  laws  of  this  State  are  based  upon  wise  con- 
siderations of  public  policy,  and  designed  largely  for  the 
benefit  of  the  debtor's  family  or  those  dependent  upon 

2.  him  for  support,  and  therefore  in  the  interest  of  such 
debtor  these  laws  should  be  reasonably  and  liberally 

construed.  Pomeroy  v.  Beach  (1898),  149  Ind.  511,  515,  and 
cases  there  cited.  But  liberal  construction  does  not  mean  a 
construction  which  will  enlarge  express  statutory  provisions 
so  as  to  include  a  right  not  clearly  given  and  inconsistent 
with  other  well-established  and  fundamental  principles  of 
law,  nor  to  include  persons  not  bringing  themselves  within 
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the  provisions  of  the  statute  under  wliieh  the  right  is  claimed. 
But,  when  the  right  to  an  exemption  is  clearly  established,  it 
will  be  enforced  notwithstanding  formal  or  technical  objec- 
tions. Haas  V.  Shaw  (1883),  91  Ind.  384,  394.  It  is  no 
longer  a  question  that  the  execution  and  recording  of 

3.  an  indenture  of  assignment  under  our  laws  are  suf- 
ficient to  vest  the  title  to  all  of  assignor's  property  in 

a  trustee  for  the  benefit  of  all  his  creditors,  subject,  however, 
to  the  right  of  the  debtor  to  select  out  of  such  property  his 
statutory  exemption.  Graves  v.  Hinkle  (1889),  120  Ind. 
157;  Seibert  v.  Milligan  (1887),  110  Ind.  106, 114;  Doherty 
V.  Ramsey  (1891),  1  Ind.  App.  530,  536,  50  Am.  St.  223; 
Martin  v.  Hausman  (1882),  14  Fed.  160. 

An  indenture  of  assignment  under  our  voluntary  assign- 
ment laws,  like  any  other  deed  or  contract,  must  be  read  and 
considered  in  the  light  of  all  the  laws  pertaining  there- 

4.  to,  and  supplemented  thereby,  in  force  at  the  time  of 
its  execution.    Seibert  v.  Milligan,  supra^  at  pages 

110,  111.  Thus  considered,  on  July  9  all  of  appellant's  prop- 
erty, by  his  voluntary  act,  passed  into  the  custody  and  con- 
trol of  the  court,  and  the  title  thereto,  by  subsequent  proceed- 
ings, to  appellee  as  trustee,  to  be  held  in  trust  for  the  benefit 
of  assignor's  creditors.  Franklin  Nat.  Bank  v.  Whitehead 
(1898),  149  Ind.  560,  583,  39  L.  R.  A.  725,  63  Am.  St.  302; 
Hasseldv.  Seyfort  (1886),  105  Ind.  534;  Seibert  v.  MiUigan, 
supra.  By  law  the  surplus  remaining  after  the  payment  of 
the  costs  of  administering  said  trust  and  the  payment  of  as- 
signor's  debts  belonged  to  him.  Graves  v.  Hinkle,  supra. 
Such  were  appellant's  rights  in  the  property  in  question  at 
the  time  of  his  marriage,  at  the  time  he  became  a  householder, 
and  at  the  time  he  elected  to  claim  the  benefit  of  the  pro- 
visions of  the  exemption  laws.  Considering  the  effect  of  the 
indenture  of  assignment  on  the  title  of  the  debtor's  prop- 
erty, Burrill,  Assignments  (6th  ed.),  §6,  says:  **An  assign- 
ment is  more  than  a  security  for  the  payment  of  debts ;  it  is 
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an  absolute  appropriation  of  property  to  their  payment.  It 
does  not  create  a  lien  in  favor  of  creditors  upon  property 
which  in  equity  is  still  regarded  as  the  assignor's,  but  it 
passes  both  the  legal  and  the  equitable  title  to  the  property 
absolutely  beyond  the  control  of  the  assignor.  There  re- 
mains, therefore,  no  equity  of  redemption  in  the  property, 
and  the  trust  which  results  to  the  assignor  in  the  unemployed 
balance  does  not  indicate  such  an  equity."  The  same  au- 
thor, in  considering  the  right  to  assign  (Burrill,  Assignments 
[6th  ed.],  §14),  says :  ''Assignments  for  the  benefit  of  cred- 
itors are  voluntary  on  the  part  of  the  debtor.  No  authority 
can  exact  them ;  and  when  made,  they  partake  of  the  nature 
of  a  private  contract."  Appellant  largely  rests  his  conten- 
tion for  a  reversal  of  the  judgment  in  this  case  on  the  author- 
ity of  0*Neil  V.  Beck,  supra,  Robinson  v.  Hughes  (1889),  117 
Ind.  293,  3  L.  R.  A.  383, 10  Am.  St.  45,  and  Graves  v.  Hinkle, 
supra. 

In  O'NeU  v.  Beck,  supra,  the  question  of  the  debtor's  right 
to  have  set  off  to  him,  in  a  voluntary  assignment  proceeding, 
property  amounting  in  value  to  $600,  instead  of  $300,  was  the 
only  one  for  decision.  In  passing  on  that  question  the  court 
observes  that  a  debtor  who  voluntarily  surrenders  his  prop- 
erty under  the  assignment  law  is  entitled  to  the  same  favor 
regarding  the  amount  of  property  exempt  as  he  would  have 
were  it  to  be  seized  and  sold  on  execution  against  him.  In 
Robinson  v.  Hughes,  supra,  the  question  before  the  court  was 
the  right  of  a  resident  householder  to  have  certain  property 
set  off  to  him  as  exempt  from  execution  and  sale,  he  being, 
at  the  time  of  the  rendition  of  judgment,  and  at  the  time  of 
issuing  the  execution,  levy,  and  advertisement  for  sale,  a 
single  man  and  not  a  householder.  Held,  the  exemption 
should  have  been  allowed.  In  the  course  of  the  opinion  it  is 
said:  *'Our  statute,  in  terms,  secures  to  every  bona  fide  resi- 
dent householder  of  the  State  $600  worth  of  property  as  ex- 
empt from  execution,  and  our  opinion  is,  that  the  appellee  in 


470  APPELLATE  COURT  OF  INDIANA, 

Miller  v,  Swhier— 40  Ind.  App.  465. 

this  case,  coming  as  he  does  within  the  terms  of  the  statute, 
is  entitled  to  claim  his  property  as  exempt  from  execution." 
(Our  italics.)  In  Graves  v.  Hinkle,  supra,  the  assignor  was 
a  resident  householder  at  the  time  he  executed  the  indenture 
of  assignment,  and  continuously  thereafter,  and  at  the  time 
he  made  his  application  to  the  court  for  an  order  on  the  com- 
missioner to  pay  over  to  him  an  amount  equal  to  the  differ- 
ence between  the  value  of  the  personal  property  set  off  to  him 
and  $600  out  of  the  proceeds  arising  from  the  sale  of  the  real 
estate  assigned  and  sold.  Held,  that  he  was  not  entitled  to 
the  relief  prayed,  because  of  his  failure  to  assert  his  right  at 
the  time  and  in  the  manner  prescribed  by  statute. 

Upon  examination  it  will  be  seen  that  the  question  now 

for  decision  was  not  before  the  court  in  either  of  the  cases 

relied  on,  and  they  ought  not  to  control  the  judgment 

5.  before  us.    As  said   by   Chief  Justice  Marshall   in 
Cohens  v.  Virginia  (1821),  6  Wheat.  •265,  5  L.  Ed. 

257 :  ''It  is  a  maxim,  not  to  be  disregarded,  that  general  ex- 
pressions, in  every  opinion,  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  respected,  but  ought  not  to  control 
the  judgment  in  a  subsequent  suit,  when  the  very  point  is 
presented  for  decision." 

Until  the  sale  of  property  on  execution,  the  execution  de- 
fendant has  the  title  and  therefore,  if  a  resident  householder, 
he  may  at  any  time  before  sale,  in  the  manner  pre- 

6.  scribed  by  statute  (§715,  supra),  have  exempt  from 
sale  his  property  not  exceeding  in  value  $600,  but  his 

failure  to  exercise  this  right  before  title  passes  by  sale  will 
be  deemed  a  waiver.  Moss  v.  Jenkins  (1897),  146  Ind.  589. 
As  we  have  seen,  the  execution  and  recording  of  an  indenture 
of  assignment  divest  the  assignor  of  his  right,  title,  or  equity 
in  all  of  his  property,  except  the  right  of  exemption  reserved 
by  law. 

It  is  clear  from  the  language  of  §715,  supra,  that  the  right 
therein  given  must  be  claimed  while  the  party  is  both  the 
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owner  of  the  property  and  a  resident  householder 
7.     (Finley  v.  Sly  [1873],  44  Ind.  266,  269),  while  §2907, 

supra,  is  satisfied  when  the  claimant  is  shown  to 
be  a  householder  only.  These  two  latter  sections  of  the 
statute,  as  said  by  appellant,  are  to  be  construed  to- 
gether. Adopting  this  view,  it  would  appear  to  us  that 
ownership  of  the  property  claimed  as  exempt  and  being 
a  resident  householder  form  the  basis  of  the  right  to  an 
exemption.  As  against  an  execution,  the  facts  forming  such 
basis  must  exist  in  the  execution  defendant  at  the  time  the 
right  is  demanded.  While  as  to  an  assignor  in  a  voluntary 
assignment  proceeding,  the  basis  of  the  right  being  shown  to 
exist  at  the  time  the  indenture  is  executed  and  recorded,  by 
operation  of  law  the  right  is  reserved,  and  continues  regard- 
less of  title,  dependent  only  on  his  being  at  the  time  of  the 
appraisement,  and  continuing  to  be,  such  householder.  In 
the  case  at  bar,  appellant  was  not  a  resident  householder  at 
the  time  the  title  to  the  property  passed  from  him,  and,  with- 
out this  fact  appearing,  the  law  does  not  operate  to  create  the 
reservation  as  against  the  eflPect  of  the  indenture  on  the  title 
to  the  property  claimed. 
Judgment  affirmed. 


Hays  v.  Hays. 

[No.  0,060.    Filed  November  1,  1907.] 

1.  Pleadino. — Complaint. — Divorce. — Construction. — A  petition  for 
a  divorce  is  to  be  construed  lilce  tbe  complaint  in  an  ordinary 
civil  action — liberally  as  to  form,  and  strictly  as  to  facts,  and 
the  specific  allegations  to  control  the  general,    p.  472. 

2.  Same. — Demurrer. — What  it  Admits. — A  demurrer  admits  only 
the  issuable  facts  alleged  In  a  pleading,    p.  473. 

3.  Same. — Complaint. — Divorce. — Separation. — A  petition  for  a 
divorce  alleging  that  "the  plaintiff  and  defendant  were  married 
on  June  11,  1875,  and  contlnuptl  to  live  together  as  husband  and 
wife  until  Novenjber  17,  11X?4,  when  tlie  dofendnnt,  by  a  continu- 
ous and  pysteniatl''  course  of  aliuso.  wlilfh  had  been  kept  up  for 
more  than  five  yearK,  dnrvp  this  pi;:  in  tiff  from  home,"  does  not 
sufficiently  allege  a  st^paratiou.    p.  473. 
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Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Petition  for  divorce  by  Albert  H.  Hays  against  Annie  J. 
Hays.  From  a  decree  for  plaintiff^  defendant  appeals.  Re- 
versed. 

East  dk  East,  for  appellant. 
Miers  (&  Corr,  for  appellee. 

Rabb,  J. — ^Appellee  sued  appellant  for  divorce.  Appel- 
lant's demurrer  to  the  complaint  was  overruled,  answer  filed, 
trial,  finding  and  decree  in  favor  of  appellee  for  a  divorce. 

The  record  here  properly  presents  the  question  as  to  the 
sufficiency  of  the  complaint  to  withstand  a  demurrer.  The 
complaint  avers  that  the  parties  were  married  on  June  11, 
1875,  and  continued  to  live  together  as  husband  and  wife 
until  November  17,  1904,  ''when  the  defendant,  by  a  contin« 
uous  and  systematic  course  of  abuse,  which  had  been  kept  up 
for  more  than  five  years,  drove  this  plaintiff  from  home; 
that  she  was  cruel  and  inhuman  in  her  treatment  of  plaintiff 
in  this,  that  she,  on  September  — ,  1904,  and  on  divers  other 
occasions,  struck  and  slapped  him  in  the  face  and  on  the 
head,  and  kicked  him,  and  on  said  occasion,  as  well  as 
many  other  times,  scolded  and  abused  him,  quarreled  with 
him,  and  called  him  all  kinds  of  hard  names,  and  on  Septem- 
ber — ,  1904,  unjustly  and  cruelly  accused  him  of  adultery 

with ,  and  many  other  women,  without  cause,  and 

on  said  occasion,  and  divers  others,  defendant  threatened  to 
kill  this  plaintiff,  and  threatened  to  poison  him,  and  called 
him  all  kinds  of  vile  names,  and  made  life  miserable." 

The  statute  requires  that  a  petition  for  divorce  shall 
specify  the  causes  therefor  with  certainty  to  a  common  in- 
tent.    The  code  requires  that  the  complaint  in  a  civil 

1.  action  shall  contain  a  statement  of  the  facts  consti- 
tuting the  cause  of  action,  in  plain  and  concise  lan- 
guage, without  repetition,  in  such  manner  as  to  enable  a  per- 
son  of  common  understanding  to  know  what  is  intended. 
These  statutory  rules,  while  not  couched  in  the  same  Ian- 
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guage,  have  the  same  meaning.  6  Ency.  PI.  and  Pr.,  249, 
250,  and  eases  cited.  And  there  is  certainly  no  reason  why  a 
more  lax  rule  of  construction  should  be  applied  by  the  courts- 
in  construing  petitions  for  divorce  than  those  that  apply  in 
construing  a  complaint  in  an. ordinary  civil  action.  Courts 
are  guided  by  the  same  rules  of  construction  in  both  classes 
of  cases.  The  petition  in  a  divorce  case,  as  the  complaint  in 
a  civil  case,  is  to  be  liberally  construed  as  to  all  matters  of 
form,  but  ambiguous,  doubtful,  and  defective  statements  of 
fact  are  to  be  construed  most  strictly  against  the  pleader. 
State,  ex  rel,  v.  Casteel  (1887),  110  Ind.  174;  Pmd  v.  Sweet- 
ser  (1882),  85  Ind.  144;  Chicago,  etc.,  R.  Co.  v.  McDaniel 
(1893),  134  Ind.  166,  171;  Cincinnati,  etc.,  B.  Co.  v.  Smock 
(1893),  133  Ind.  411;  City  of  Indianapolis  v.  Crans  (1903), 
28  Ind.  App.  584;  Shenk  v.  Stahl  (1905),  35  Ind.  App.  493; 
Heintz  v.  Mueller  (1893),  19  Ind.  App.  240.  Specific  state- 
ments control  the  general  averments.  Ragsdale  v.  Mitchell 
(1884),  97  Ind.  458;  Spencer  v.  McGonagle  (1886),  107  Ind. 
410;  McCrory  v.  Little  (1893),  136  Ind.  88;  Williams  v. 
Hanly  (1896),  16  Ind.  App.  464. 

A  demurrer  to  a  pleading  admits  all  issuable  facts  alleged 

in  the  pleading,  but  none  other.     Winstandley  v.  Bariden 

(1887),  110  Ind.  140;  Western  Union  Tel.  Co.  v.  Tag- 

2.  gart  (1895),  141  Ind.  281,  60  L.  R.  A.  671;  SuUivan 
V.  O'Hara  (1891),  1  Ind.  App.  259,  261;   Qermania 

Ins.  Co.  V.  Warner  (1895),  13  Ind.  App.  466. 

The  only  averment  in  the  complaint  with  reference  to  the 
subject  of  the  separation  of  the  parties  at  the  time  the  com- 
plaint was  filed  is  the  averment  reading  as  follows: 

3.  ''That  the  plaintiff  and  defendant  were  married  on 
June  11,  1875,  and  continued  to  live  together  as  hus- 
band and  wife  until  November  17,  1904,  when  the  defendant, 
by  a  continuous  and  systematic  course  of  abuse,  which  had 
been  kept  up  for  more  than  five  years,  drove  this  plaintiff 
from  home."  It  is  held  in  the  case  of  Burns  v.  Burns 
(1877),  60  Ind.  259,  that  a  complaint  for  divorce  should  al- 


474  APPELLATE  COURT  OP  INDIANA, 

Hays  r.  Hays— 40  Ind.  App.  471. 

lege  the  separation  of  the  parties,  and  that  the  fact  should 
be  proved  on  the  trial. 

A  majority  of  the  members  of  this  court  hold  that  the  alle- 
gations contained  in  the  complaint  are  not  a  sufficient  show- 
ing of  the  separation ;  that,  at  most,  the  fact  is  but  infer- 
entially  stated,  and  the  allegations  contained  in  the  complaint 
leave  room  for  the  inference  that  the  parties  were  still  living 
together  as  husband  and  wife  at  the  time  the  complaint  was 
filed ;  that  the  averment,  that  '*the  plaintiff  was  driven  from 
home  on  November  17,  1904,  by  the  S3^tematic  course  of 
abuse  which  had  been  continued  by  the  defendant  for  more 
than  five  years,"  is  not  tantamount  to  the  averment  that 
they  were  separated,  and  that  the  matrimonial  relation  be- 
tween them  had  been  permanently  discontinued,  and  for  this 
reason  the  demurrer  to  the  complaint  should  have  been  sus- 
tained. It  is  the  view  of  the  writer  that  the  complaint  af- 
firmatively shows  condonement;  that  the  only  matrimonial 
offenses  charged  against  the  defendant  are  charged  to  have 
been  committed  in  September.  It  is  true  that  the  complaint 
does  charge  that  these  same  offenses  were  committed  at  divers 
other  times,  but.it  will  not  be  presumed  that  they  were  com- 
mitted after  the  specific  date  named  in  the  complaint.  What- 
ever doubt  the  plaintiff  has  pennitted  to  come  into  the  com- 
plaint on  account  of  its  allegations  as  to  the  time  when  the 
matrimonial  offenses  were  committed  by  the  defendant,  such 
doubts  must  be  resolved  against  the  plaintiff,  and  therefore  it 
will  be  presumed  that  the  date  fixed  by  him  as  September  — , 
1904,  was  the  date  of  the  last  act  of  cruelty  charged,  and  the 
complaint,  without  question,  affirmatively  shows  that  the 
parties  continued  to  live  together  as  husband  and  wife  until 
November  17.  In  deciding  the  case  of  Bums  v.  Bums, 
supra,  the  court  say:  **As  a  general  legal  proposition,  it 
may  be  asserted,  that,  condonation  of  the  offense,  or  wrong, 
which  might  be  a  cause  of  divorce,  will  bar  a  suit  by  the  con- 
doning party  for  a  divorce,  on  account  of  such  offense. 
Condonation  may  be  inferred,  from  the  facts  of  living  and 
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cohabiting,  by  the  injured  party,  with  the  offender,  after 
Imowledge  of  the  commission  of  the  offense.  Cohabitation 
will  be  inferred,  nothing  appearing  to  the  contrary,  from  the 
fact  of  the  living  together  of  husband  and  wife.  •  •  • 
But  in  cases  of  cruel  treatment  and  failure  to  provide,  of 
which  the  present  is  one,  the  knowledge  of  the  commission  of 
the  offense  or  offenses,  by  the  injured  party,  is  necessarily 
coexistent  with  the  commission  of  the  injury,  because  it  oper- 
ates, or  is  inflicted,  directly  upon  her  or  his  own  person. 
Hence,  a  continuous  living  and  cohabiting  with  the  offender 
must,  prima  facie  at  all  events,  be  accompanied  with  or  by  a 
succession  of  condonations,  while  such  living  and  cohabiting 
continue.  •  •  •  We  arrive  at  the  conclusion,  therefore, 
that  a  complaint  for  a  divorce  should  allege  the  separation  of 
the  parties,  and  that  the  fact  should  be  proved  on  the  trial." 
And  the  complaint  in  this  case,  showing  affirmatively  that 
the  parties  lived  together  as  husband  and  wife  for  two 
months  subsequently  to  the  date  of  the  wrongful  acts  charged 
against  appellant  as  grounds  for  divorce,  shows  condonement 
upon  the  face  of  the  complaint.  The  logic  of  the  case  of 
Burns  v.  Burns,  supra,  applies  with  full  force  to  the  facts  set 
up  in  this  complaint.  It  was  held  in  that  case  that  a  com- 
plaint for  divorce  must  allege  a  separation  of  the  parties,  for 
the  reason  that  their  living  together  as  husband  and  wife 
would  constitute  a  condonement,  and  it  was  because  of  the 
fact  that  condonement  would  be  presumed  from  their  living 
together  that  it  is  necessary  that  the  complaint  should  aver  a 
separation.  And  where  the  complaint,  as  it  does  in  this  case, 
showB  that  the  parties  continued  to  live  together  as  husband 
and  wife  subsequently  to  the  commission  of  the  alleged  ma- 
trimonial wrongs  complained  of,  and  shows  no  subsequent 
matrimonial  offense,  it  is  the  writer's  opinion  that  the  com- 
plaint is  bad,  and  that  the  demurrer  should  be  sustained,  for 
the  reason  that  it  affirmatively  shows  a  condonement.  It  has 
been  held  by  the  Supreme  Court  of  this  State  in  the  case 
of  Levjis  v.  Leuds  (1857),  9  Ind.  105,  and  followed  by  this 
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Court  in  the  case  of  Breedlove  v.  Breedlove  (1901),  27  Ind. 
App.  560,  that  condonement  is  a  special  defense  that  must 
be  pleaded,  and  that  it  may  not  be  proved  under  general 
denial.  Recognizing  this  rule,  the  writer  thinks  it  does  not 
apply  where  the  condonement  appears  upon  the  face  of  the 
complaint,  and  for  that  reason  he  thinks  the  complaint  is 
insufficient,  and  the  demurrer  thereto  should  have  been  sus- 
tained. 

Cause  reversed,  with  instructions  to  the    court  below  to 
sustain  the  demurrer  to  the  complaint. 


HOFMAN  V.  HOFMAN. 

[No.  6.035.    Filed  November  6,  1907.] 

1.  PuEADino. — Complaint, — Diimrce. — AhandonmenU — A  complaint 
for  divorce,  on  the  ground  of  abandonment,  which  fails  to  show 
an  abandonment  for  two  years  preceding  the  filing  of  the  com- 
plaint, is  bad.    p.  477. 

2.  Same. — Complaint, — Divorce. — Cruelty, — ^A  complaint  for  di- 
vorce, on  the  ground  of  cruei  treatment,  which  merely  shows  that 
the  wife  refused  to  Join  the  husband  in  the  conveyance  of  his 
lands,  being  the  exercise  of  a  statutory  right,  Is  bad.    p.  477. 

From  Orange  Circuit  Court ;  Thomas  B.  Bttskirk,  Judge. 

Suit  by  William  G.  Hofman  against  Hannah  Hofman. 
From  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

WiUiam  J.  Throop,  for  appellant. 
Will  J.  Buskirk,  for  appellee. 

Babb,  J. — The  appellee  sued  appellant  in  the  court  below 
for  divorce.  The  record  shows  the  complaint,  which  was  in  two 
paragraphs,  to  have  been  filed  on  May  22,  1905.  The  only 
ground  for  divorce  set  up  in  the  first  paragraph  of  the  com- 
plaint is  abandonment,  which  the  complaint  alleges  took  place 
on  or  about  July  1, 1903.  The  second  paragraph  of  the  com- 
plaint averred  that  the  plaintiff  and  defendant  were  duly 
married  on  December  29,  1905,  about  seven  months  subse- 
quent to  the  filing  of  the  complaint,  and  it  alleged  that  appel- 
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lant  and  appellee  lived  together  as  husband  and  wife  until 
July  1,  1903,  two  years  and  a  half  prior  to  the  date  of  their 
marriage.  The  marital  wrongs  set  forth  in  this  paragraph 
of  the  appellee's  complaint,  as  the  grounds  of  his  right  to  a 
divorce,  are  cruel  and  inhuman  treatment,  which  is  alleged  to 
have  consisted  of  an  ungovernable  temper  on  the  part  of  the 
appellant,  and  her  continual  nagging  appellee  in  regard  to 
money  matters,  and  it  is  averred  that  the  appellant  had  hin- 
dered appellee  from  making  large  sums  of  money  by  refusing 
to  join  with  him  in  the  conveyance  of  real  estate  owned  by 
him,  and  that  there  existed  an  incompatibility  of  temper  be- 
tween the  parties.  The  appellant's  demurrer  to  this  com- 
plaint was  overruled,  and  the  ruling  of  the  court  assigned  as 
error  here. 

This  complaint  is  glaringly  insufficient.     So  far  as  it  relies 

upon  abandonment,  it  is  shown  upon  its  face  that  the  statu- 

•    tory  period  of  two  years  had  not  elapsed  when  the 

1.  complaint  was  filed,  and,  so  far  as  it  relies  on  cruel 
treatment,  the  only  issuable  fact  averred  is  that  appel- 
lant refused  to  join  with  appellee  in  the  execution  of  deeds 

for  his  real  estate.    The  statute  giving  to  a  married 

2.  woman  an  interest  in  her  husband's  real  estate,  in  the 
conveyance  of  which  she  has  not  joined,  was  intended 

for  her  benefit  and  her  protection,  and  if,  by  standing  upon 
her  right  under  this  law,  she  is  guilty  of  a  marital  offense 
against  her  husband  that  would  entitle  him  to  a  divorce,  it 
would  be  better  that  the  law  be  repealed.  Such  is  not  the 
ease,  however,  and  the  marital  relation  is  not  to  be  cast  aside 
upon  any  such  trivial  and  insufficient  grounds.  The  demur- 
rer to  the  complaint  should  have  been  sustained. 

Cause  reversed,  with  direction  to  the  court  below  to  sustain 
the  demurrer  to  the  complaint. 
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Wredman  v.  Falls  City  Savings  &  Loan 
Association  et  al. 

[No.  6,102.    Filed  November  6.  1907.] 

1.  Bills  and  Notes. — Mot^gages. — Husband  and  Wife, — Principal 
and  Surety, — Where  a  wife,  to  tlie  knowledge  of  a  building  and 
loan  association,  transfers  her  real  estate,  her  husband  Joining, 
to  a  third  party  for  an  unreal  nominal  consideration,  and  such 
party,  in  the  same  manner,  transfers  same  to  the  husband,  a  mort- 
gage executed  thereon  by  such  wife  is  void,  and  such  real  estate 
is  not  liable  therefor,    p.  479. 

2.  Same. — Mortgages. — Husband  and  Wife, — Suretyship — Where  a 
mortgage  is  executed  by  a  wife  upon  her  lands  to  secure  the  pay- 
ment of  money  loaned  to  the  husband,  she  is  liable  thereon  for 
that  portion  of  such  money  appropriated  to  her  separate  use  and 
benefit,    p.  479. 

3.  Contracts. — Suretyship. — Validity  as  to  Wife. — Remedy, — ^The 
propriety  of  the  disability  of  the  married  woman  to  become  surety 
is  for  the  legislature,    p.  480. 

From  Floyd  Circuit  Court;   WiUiam  C.  Utz,  Judge. 

Suit  by  the  Falls  City  Savings  &  Loan  Association  against 
Clara  Wredman  and  another.  From  a  decree  for  plaintiff, 
defendant  Clara  Wredman  appeals.    Reversed. 

Laurent  A.  DougUiss,  for  appellant. 
Simeon  8,  Johnson  and  Joseph  A,  McKee,  for  appellee  as- 
sociation. 

RoBY,  J. — ^Appellee  brought  this  suit  upon  a  promissory 
note  and  for  the  foreclosure  of  a  mortgage  securing  it.  The 
note  was  executed  by  William  J.  Wredman,  the  mortgage  by 
him  and  his  wife,  the  appellant  herein.  The  real  estate  de- 
scribed in  the  mortgage  consisted  of  two  town  lots.  By  her 
answers  appellant  set  up  ownership  as  to  one  of  said  lots  and 
averred  that  she  was  a  married  woman,  that  the  mortgage 
was  given  to  secure  the  debt  of  her  husband,  and  that  ap- 
pellee had  knowledge  of  said  facts.  Wherefore  she  prayed 
judgment  as  to  her  separate  real  estate,  and  for  her  costs. 
The  cause  was  tried,  a  special  finding  of  facts  made,  con- 
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elusions  of  law  stated  thereon,  and  decree  entered  in  accord- 
ance with  said  conclusions,  foreclosing  said  mortgage  as  to  all 
the  real  estate  therein  described. 

The  appellant  filed  a  motion  for  a  new  trial.  The  same 
was  overruled,  and  this  ruling  is  challenged  by  the  single 
assignment  of  error. 

The  undisputed  evidence  is  that  appellant  was  the  owner 

of  the  lot,  designated  in  her  answer,  on  December  30,  1902, 

and  on  said  day  conveyed  the  same  by  deed,  her  hus- 

1.  band  joining  therein,  to  one  McKee,  the  stated  consid- 
eration being  $1.    Said  McKee  at  once  reconveyed  the 

land  to  William  J.  Wredman,  the  stated  consideration  being 
$1.  There  was  no  actual  consideration  for  either  conveyance, 
and  the  purpose  of  the  transaction  was  to  put  the  title  of 
the  land  in  the  husband  to  enable  him  to  negotiate  the 
loan.  The  deeds  were  both  recorded  on  sdid  day.  The 
note  and  mortgage  in  suit  were  executed  on  January  24, 
1903.  The  application  for  the  loan  was  made  by  Wredman 
to  the  secretary  of  the  appellee  company.  They  were  neigh- 
bors, and  there  is  evidence  that  the  secretary  knew  of  the 
facts  and  the  purpose  of  the  transfer  to  Wredman.  Atten- 
tion has  not  been  called  to  a  denial  of  this  testimony,  and 
there  does  not  seem  to  have  been  any  denial  thereof.  The 
court  found  that  "appellee  did  not  have  notice  that  Wred- 
man was  not  the  owner,  both  legal  and  equitable,  of  all  the 
land  described."  This  finding  is  not  supported  by  evidence. 
The  question  is  foreclosed  by  the  decision  in  Wehh  v.  John 
Hancock,  etc.,  Ins,  Co.  (1904),  162  Ind.  616,  66  L.  B.  A.  632. 
The  finding  is  to  the  effect  that  $300  of  the  money  realized 
upon  the  mortgage  in  suit  was  used  to  pay  a  debt  of 

2.  $300,  which  said  sum  had  been  used  by  appellant  for 
her  own  benefit,  and  for  which,  with  the  accrued  inter- 
est, she  is  of  course  liable.  As  to  the  residue  of  said  $1,000, 
it  appears  to  be  the  debt  of  the  husband.  The  money,  it  is 
true,  was  used  in  part  to  relieve  the  necessities  of  a  daughter, 
in  whom  the  appellant  may  have  been  as  much  concerned  as 
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the  husband ;  but  no  matter  how  strong  the  moral  obligation 
may  be,  nor  how  anxious  the  wife  was  to  have  the  husband 
make  the  loan,  the  law,  as  construed,  permits  her  to  repu- 
diate any  liability.  Field  v.  Campbell  (1905),  164  Ind.  389, 
108  Am.  St.  309;  Webb  v.  John  Hancock,  etc.,  fns.  Co., 
supra;  Guy  v.  Liberenz  (1903),  160  Ind.  524. 

The  remedy  for  this  anomalous  condition  lies  with  the  leg- 
islature.   The  judgment  is  therefore  reversed,  and  the  cause 
is  remanded,  -with  instructions  to  sustain  the  motion 
?.    for  a  new  trial  and  for  further  proceedings  not  in- 
consistent herewith. 


Louisville  &  Nashville  Railroad  Company 

ET  AL.  V.  GOLLIHUR,  AdBIINISTRATOR. 
[No.  6,161.    Filed  November  6,  1007.] 

1.  PiAADiNG. — Cwnplaint — RaUroada. — Train  Dispatchers.^olni 
Negligence. — Removal  of  Causes. — A  complaint  against  a  railroad 
company  and  its  train  dispatclier  for  tlie  latter's  negligence,  re- 
snlting  iu  a  collision  causing  the  death  of  plaintiff's  intestate, 
shows  a  Joint  liability  of  such  defendants,  under  section  1  of  the 
employers'  liability  act  (§7083  Bums  1901,  Acts  1803,  p.  204) ; 
and  the  cause  cannot  be  removed  to  the  federal  court,  where  the 
plaintiff  and  such  dispatcher  are  residents  of  this  State,    p.  483. 

2.  Aanov.—Joint  or  Separable, — Removal  of  Causes. — Motives.— 
Where  a  cause  of  action  may  be  Joint  or  separable,  at  plaintiff's 
election,  the  motive  for  plaintiff's  election  to  make  it  Joint  can- 
not be  questioned  by  defendants,  though  the  result  of  such  elec- 
tion prevents  a  removal  to  the  federal  court    p.  484. 

3.  Damages. — Excessive. — ^A  Judgment  for  $5,000,  for  the  death  of 
an  onmarried  brakeman,  such  amount  inuring  exclusively  to  his 
next  of  kin,  is  not  excessive,    p.  484. 

4.  BvTOENCB. — Letter  Attached  to  Dispatch. — When  Harmless.-^ 
Railroads. — Negligence. — In  an  action  against  a  railroad  company 
and  its  train  dispatcher  for  negligence  in  sending  a  train  order, 
thereby  causing  intestate's  death  in  a  collision,  the  admission  of 
a  letter,  attached  to  what  the  defendants  claimed  was  the  original 
copy  of  dispatch,  from  the  company's  Louisville  master  of  trans- 
portation to  the  company's  superintendent  at  Bvansvllle^  stating 
that  such  copy  of  dispatch  was  sent  to  the  Carml  office,  was  harm- 
less,   p.  486. 
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5.  Tbial. — Interrogatories, — Negliffence, — Train  Dispatcher. — Tele- 
graph  Operator, — Railroads. — Where  defendant  railroad  com- 
pany's train  dispatcher  wired  a  train  order  to  such  company's 
agent  at  Mt  Vernon  that  train  59  would  wait  for  train  80  at 
Carmi,  and  the  agent  repeated  the  message  substituting  79  for  59, 
the  dispatcher  failing  to  verify  same,  and  train  80,  by  reason 
of  such  order,  collided  with  train  79  at  a  point  between  Mt. 
Vernon  and  Carmi,  causing  intestate's  death,  the  Joint  negligence 
of  such  dispatcher,  and  therefore  of  the  company,  and  such 
agent  was  the  proximate  cause  of  such  death,    p.  485. 

6.  Same. — Instructions, — Duplication  of. — It  is  not  erroneous  to 
refuse  to  give  instructions  asked  which  are  already  covered  by 
those  given,    p.  486. 

Prom  Posey  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Action  by  Henry  H.  GoUihur,  as  administrator  of  the 
estate  of  Loren  G.  Coker,  deceased,  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

C.  A.  DeBruler,  for  appellant. 

6.  V.  Memies,  L.  M.  Wade  and  C.  B.  Thomas,  for  appellee. 

CoMSTOCK,  C.  J. — The  appellee  brought  this  action  to  re- 
cover damages  for  the  death  of  his  decedent,  Loren  G.  Coker, 
who  was  a  brakeman  in  the  employ  of  the  appellant  com- 
pany, and  who  was  killed  in  a  collision  between  two  freight- 
trains.  It  is  claimed  in  the  complaint  that  the  death  of  Coker 
was  due  to  the  negligence  of  the  appellant  Hart,  who  was  a 
train  dispatcher  for  the  appellant  company  at  the  time  of 
the  accident,  and  that  his  negligence  consisted  in  giving 
wrong  telegraphic  orders  as  to  the  movement  of  the  trains 
which  came  into  collision.  The  first  paragraph  of  the  com- 
plaint, after  setting  forth  that  the  appellant  company  oper- 
ates a  railroad  extending  from  St.  Louis,  Missouri,  to  Evans- 
ville,  Indiana,  alleges  that,  for  the  safety  of  the  public  and 
of  its  employes,  appellant  company  maintains  a  dispatcher's 
office  in  the  city  of  Evansville,  which  was,  at  the  time  of 
the  accident,  in  charge  of  the  appellant  Ira  0.  Hart  as  train 
dispatcher;  that  as  such  dispatcher  Hart  was  charged  with 
Vol.  40—31 
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the  duty  of  carefully  notifying  the  company's  agents  along 
the  line  of  the  railroad  of  the  time  of  the  departure  and  ar- 
rival of  trains,  of  giving  such  agents  orders  to  stop,  start,  and 
side-track  all  approaching  trains,  and  of  seeing  that  his  dis- 
patches to  the  diflPerent  agents  were  verified  by  the  agents 
receiving  them,  and,  upon  verification,  of  announcing  to 
the  agents  that  the  orders  were  correct,  but  that  all  this  must 
be  done  before  the  agents  delivered  the  orders  to  the  em- 
ployes of  appellant.  The  appellant  company  filed  its  peti- 
tion and  bond  to  remove  the  cause  into  the  circuit  court  of 
the  United  States.  The  petition  was  overruled  and  excep- 
tion taken.  Afterward  appellee  filed  a  second  paragraph  of 
complaint  in  which  the  allegations  were  the  same  as  in  the 
first,  except,  in  addition  to  the  alleged  negligence  of  train 
dispatcher  Hart  in  transmitting  and  verifying  the  orders 
affecting  the  two  trains,  it  is  charged  that  the  agent?  at  Mt. 
Vernon  was  negligent  in  receiving  and  properly  reporting  to 
Hart  said  orders,  and  through  the  joint  carelessness  of  Hart 
and  the  agent  at  Mt.  Vernon  the  agent  was  not  apprised  of 
the  fact  that  the  trains  were  to  meet  and  pass  at  Mt.  Vernon, 
and  in  consequence  this  train  No.  80  was  allowed  to  pass  Mt. 
Vernon  and  come  into  collision  with  train  No.  79,  on  which, 
decedent,  Coker,  was  working  as  a  brakeman.  After  the  ap- 
pellant company  had  unsuccessfully  tried  to  remove  the 
cause  to  the  circuit  court  of  the  United  States,  and  after  the 
appellants  had  unsuccessfully  demurred  jointly  and  sever- 
ally  to  the  complaint,  the  issue  was  formed  by  appellant's  fil- 
ing joint  and  separate  answers  of  a  general  denial  to  the  com- 
plaint. There  was  a  trial  by  jury  resulting  in  a  verdict  and 
judgment  for  appellee  for  $5,000. 

Counsel  for  appellants  discussed  only  three  questions — and 
they  are  properly  reserved — ^upon  which  a  reversal  is  asked : 
(1)  The  refusal  of  the  court  below  to  remove  the  cause  to 
the  United  States  court ;  (2.)  excessive  damages ;  (3)  error 
in  admission  of  evidence. 

It  is  claimed  in  behalf  of  appellants  that  the  cause  should 
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have  been  removed  to  the  federal  court  upon  the  petition  and 
bond  of  appellant  railroad  company,  for  the  reason 
1.  that  the  petition  states  a  separable  controversy,  and 
that  Hart,  the  resident  defendant,  was  made  a  party 
to  the  action,  for  the  fraudulent  purpose  of  defeating  the 
jurisdiction  of  the  federal  court,  and  that  the  negligence  of 
the  railroad  company  to  have  concurred  with  the  negligence 
of  defendant  Hart,  which  is  alleged  to  have  been  the  cause  of 
the  accident.  In  other  words  the  whole  case  depends  upon 
the  negligence  of  Hart  in  transmitting  an  incorrect  message, 
and  the  railroad  company  was  not  charged  with  any  concur- 
rence in  this  act  of  negligence,  or  with  any  other  negligence 
except  that  which  grew  out  of  the  alleged  act  of  Hart  in 
sending  the  incorrect  message.  Although  the  negligence  of 
Hart  was,  under  §7083  Bums  1901,  Acts  1893,  p.  294,  §1, 
the  negligence  of  the  appellant  railroad,  he  was  also  liable 
as  a  joint  tort-feasor.  Charman  v.  Lake  Erie,  etc.,  B.  Co. 
(1900),  105  Fed.  449;  Lake  Erie,  etc.,  B.  Co.  v.  Charman 
(1903),  161  Ind.  95.  The  case  last  cited  affirms  the  rule  and 
cites  Wright  v.  Compion  (1876),  53  Ind.  337;  City  of  Peoria 
V.  Simpson  (1884);,  110  111.  294,  51  Am.  Rep.  683;  Johnson 
V.  Magnuson  (1886),  68  111.  App.  448;  Hoye  v.  Baymond 
(1881),  25  Kan.  665;  Phelps  v.  Wait  (1884),  30  N.  T.  78 
Wright  v.  Wilcox  (1838),  19  Wend.  343,  32  Am.  Dec.  507 
Montfort  v.  Hughes  (1854),  3  E.  D.  Smith  (N.  Y.)  591 
Suydam  v.  Moore  (1850),  8  Barb.  358;  Wilkins  v.  F  err  ell 
(1895),  10  Tex.  Civ.  App.  231,  30  S.  W.  450;  Schaefer  v. 
Otserbrink  (1886),  67  Wis.  495,  30  N.  W.  922,  58  Am.  Rep. 
875;  Oreenberg  v.  Whitcomb  Lumber  Co.  (1895),  90  Wis. 
225,  63  N.  W.  93,  28  L.  R.  A.  439,  48  Am.  St.  911;  Shearer 
V.  Evans  (1883),  89  Ind.  400;  Michael  v.  Alestree  (1677),  2 
Lev.  172;  Steel  v.  Lester  (1877),  3  C.  P.  D.  121;  Morton  v. 
Hardern  (1825),  4  Bam.  &  Cr.  223;  Newman  v.  Fowler 
(1874),  37  N.  J.  L.  89  ;Comitez  v.  Parkerson  (1892),  50  Fed. 
170;  Connell  v.  Utica,  etc.,  12.  Co.  (1882),  13  Fed.  241;  5 
Thompson,  Negligence  (2d  ed.),  §5776;  Cooley,  Torts  (2cl 
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ed.),  •142,  •143.  In  54  Cent.  L.  J.  404,  405,  and  60  Cent. 
L.  J.  305,  this  view  is  sustained,  with  many  citations. 

This  action  is  joint  as  to  the  company  and  its  servant, 

being  joint  and  separable,  and  the  plaintiff  having  elected 

to  make  it  joint  it  follows  that  the  defendant  cannot 

2.  make  it  separable  for  the  purpose  of  removal  from 
a  state  to  a  federal  court.  '' '  A  separate  defense  may 

defeat  a  joint  recovery,  but  it  cannot  deprive  a  plaintiff  of 
his  right  to  prosecute  his  suit  to  final  decision  in  his  own 
way.  The  cause  of  action  is  the  subject-matter  of  the  con- 
troversy, and  that  is,  for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  it  to  be.'  "  Chesapeake,  etc.,  R. 
Co.  V.  Dixon  (1900),  179  U.  S.  131,  21  Sup.  Ct.  67,  45  L.  Ed. 
121,  and  cases  cited.  And  see  Powers  v.  Chesapeake,  etc., 
B.  Co.  (1898),  169  U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673. 
The  motive  of  a  party  asserting  a  right  is  not  material,  and 
so  the  purpose  of  appellee  in  making  appellant  Hart  a 
party  does  not  affect  the  merits  of  the  question. 

Are  the  damages  excessive  f    There  is  no  hard  and  fast 

rule  by  which  this  question  may  be  answered.    The  question 

of  damages  is  essentially  one  of  facj;.    The  deceased 

3.  was  under  no  legal  obligation  to  support  the  next  of 
kin  for  whose  benefit  the  action  was  brought.     The 

amount  awarded  should  depend  upon  the  facts  in  the  par- 
ticular case.  "The  sole  inquiry  is  how  many  dollars  are  nec- 
essary to  compensate  the  beneficiaries  for  the  pecuniary  loss 
caused  to  them  by  the  wrongful  death."  8  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  909.  The  jury  was  instructed  that  the 
compensation  should  be  limited  to  the  pecuniary  loss.  An- 
other jury  might  have  fixed  a  greater  sum,  another  a  less; 
but,  in  a  matter  so  difficult  of  measurement,  we  cannot  say 
that,  under  the  evidence,  the  amount  named  is  excessive. 
There  is  no  intimation  that  the  jury  acted  partially  or  cor- 
ruptly. 

When  appellants  offered  in  evidence  what  they  claimed 
was  the  original  dispatch  sent  by  the  train  dispatcher  Hart 
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to  the  agent  at  Mt.  Vernon,  there  was  attached  to  it 

4.  by  a  pin  a  letter,  addressed  to  the  appellant  com- 
pany's superintendent  at  Evansville,  from  its  master 

of  transportation  at  Louisville,  stating,  in  effect,  that  he  re- 
turned to  the  superintendent  at  the  Carmi  ofiSce  a  copy  of 
the  dispatch.  Appellee  was  permitted,  over  the  objection  of 
appellants,  to  put  this  letter  in  evidence.  It  is  insisted  that 
the  action  was  error,  for  the  reason  that  it  was  not  a  part 
of  the  dispatch,  was  a  mere  statement  made  by  one  officer  of 
the  company  to  another  in  the  transmission  of  the  dispatch, 
and  was  hearsay  testimony.  If  this  were  error,  which  we 
do  not  decide,  we  cannot  see  that  it  was  prejudicial. 

Appellant  Hart  and  the  witness  Becker  had  testified  to  the 
contents  of  the  dispatch  sent  by  Hart  to  the  agent  at  Mt. 
Vernon.  Witnesses  were  also  permitted  to  testify  as  to  why 
the  original  dispatch  was  taken  from  the  book  in  which  it 
belonged,  in  the  dispatcher's  office,  and  sent  to  Louisville, 
and  from  there  back  to  Evansville.  Appellants  had  the  ben- 
efit of  their  version  of  the  dispatch. 

The  jury  found  in  answer  to  interrogatories  that  the  ap- 

I)ellant  Hart  sent  the  correct  dispatch  to  Whiting,  the  agent 

at  Mt.  Vernon,  but  that  Whiting  did  not  properly  re- 

5.  peat  the  dispatch  to  Hart,  and  that  Hart  did  not 
properly  verify  the  order.    The  correct  dispatch  sent 

by  Hart  was  to  the  effect  that  train  No.  59  would  wait  at 
Carmi  until  train  No.  80  should  arrive  at  that  point.  The 
train  order  as  given  to  the  train  crew  of  No.  80  by  Whiting 
was  to  the  effect  that  No.  79  would  wait  at  Carmi.  Train 
No.  79  was  the  one  that  came  in  collision  with  No.  80  and 
caused  the  death  of  decedent.  The  mistake  therefore,  accord- 
ing to  these  findings,  was  made  by  Whiting  in  delivering  a 
wrong  message  to  the  train  men  of  No.  80,  and  this  resulted 
directly  from  Whiting's  mistake  in  repeating  the  order  to 
Hart,  and  Hart's  mistake  in  not  verifying  the  message  thus 
repeated,  and  in  telegraphing  to  Whiting  that  the  order  was 
complete.     The  combined  negligence  of  Hart  and  Whiting 
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caused  the  death  of  decedent.  We  conclude  that  the  admis- 
sion of  this  evidence,  even  if  erroneous,  was  harmless. 

Some  criticism  is  made  of  instructions  given  and  refused. 

Appellants'  request  for  a  peremptory  instruction  to  return 

a  verdict  in  behalf  of  appellant  Hart  was  correctly  refused. 

The  other  instructions  requested  and  refused  were 

6.  substantially  covered  by  those  given.  The  verdict  is 
sustained  by  the  evidence.  We  find  no  reversible 
error. 

Judgment  affirmed. 


PrrnNGER  v.  Ramaqe. 

[No.  5,919.    Filed  November  8,  1007.] 

1«  Appeal.— BH6/«. — Waiver.— -Where  appellant's  brief  fails  to  set 
out  the  motion  for  a  new  trial  or  the  special  findings,  the  Ai^l- 
late  Ck>art  is  Justified  in  refusing  to  pass  on  questions  presented 
thereon,    p.  487. 

2.  Tbial. — Special  Findings, — Omi98lorw.— Facts  omitted  from  the 
special  findings  are  deemed  to  be  found  against  the  party  having 
the  burden  of  proof  thereon,    p.  489. 

8.  GoNTBAOTS. — Oas  and  Oil  Leases. — Well  Reservations. — Refusal 
to  Make. — Demand. — A  gas  and  oil  lease  requiring  the  lessee  to 
sink  seven  wells  and  giving  the  lessee  the  right  to  retain  ten 
acres  of  the  tract  for  each  well  sunk,  where  two  are  completed, 

'  and  giving  such  lessee  the  further  right,  upon  the  completion  of 
two  wells,  to  abandon  the  remainder  of  the  tract,  does  not  author- 
ize the  institution  of  a  suit  by  the  lessor,  to  quiet  his  title  to  the 
remainder  of  the  tract,  until  he  makes  a  demand  upon  such  lessee 
to  make  a  definite  reservation  for  each  of  such  completed  weUs. 
p.  490. 

4.  QuiErmo  Title. — Description. — ^The  court  cannot  quiet  the  title 
of  a  claimant  to  land,  where  the  description  is  so  indefinite  that 
the  land  cannot  be  located,    p.  401. 

6.  Demand. — Vendor  and  Purchaser. — Lease. — ^A  demand  made 
upon  the  owner  of  a  gas  and  oil  lease  to  make  definite  the  well 
reservations  provided  for  in  the  lease,  is  good  as  against  his 
assignee,    p.  491. 

G.  Tbial. — Special  Findings.—Conclnsions  of  Law. — Question9 
Raised. — ^Exceptions  to  the  conclusions  of  law  raise  no  question 
as  to  the  sufliciency  of  the  evidence  to  support  the  special  find- 
ings,   p.  491. 
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Prom  Delaware  Circuit  Court ;  Joseph  0,  Leffler,  Judge. 

Suit  by  Miles  J.  Pittinger  against  Samuel  Y.  Ramage. 
From  a  decree  for  defendant,  plaintiff  appeals.    Affirmed. 

Frederick  P.  McCleUan,  Donald  D.  Hensel  and  Phelps  it 
David,  for  appellant. 

ChriffUh  &  Boss,  Abratn  Simmons  and  Frank  C.  DaUey, 
for  appellee. 

MYEBSy  J. — This  was  a  suit  to  quiet  title  to  fifty  acres 
off  of  the  south  end  of  a  certain  seventy-five-acre  tract  of 
real  estate  in  Delaware  county,  Indiana,  against  a  natural 
gas  and  oil  lease,  executed  by  appellant's  grantors  to  the 
Home  Oil  &  Gas  Company,  and  held  by  appellee  as  a  remote 
assignee.  An  amended  complaint  in  two  paragraphs,  an- 
swered by  general  denial,  formed  the  issues.  Trial  by  the 
court,  and,  at  the  request  of  appellee,  special  findings  were 
submitted  and  conclusions  of  law  stated  thereon,  and  judg- 
ment for  appellee,  defendant  below. 

Appellant's  motion  for  a  new  trial  was  overruled.  That 
the  court  erred  in  overruling  the  motion  for  a  new  trial  and 

in  its  conclusions  of  law  are  the  only  questions,  under 
1.    a  very  liberal  construction  of  the  law  and  rules  of  the 

Supreme  Court  and  this  Court,  that  can  possibly  be 
considered.  Appellee  vigorously  insists  that  appellant,  in 
the  preparation  of  his  brief,  has  not  complied  with  clause 
five,  rule  twenty-two,  of  the  Supreme  Court  and  this  Court, 
and  for  that  reason  the  questions  sought  to  be  presented  are 
waived.  We  agree  with  appellant  in  this  particular,  and  for 
that  reason  alone  the  cause  should  be  affirmed.  The  brief 
does  not  set  forth  any  reasons  for  a  new  trial,  nor  is  there 
any  statement  that  a  motion  for  a  new  trial  was  filed,  nor 
18  there  any  reference  to  the  record  where  such  motion  may 
be  found,  nor  does  the  brief  exhibit  the  sx)ecial  findings  or 
fhe  conclusions  of  law.  It  would  be  impossible  from  the 
brief  to  determine  either  of  the  questions  argued,  and,  this 
being  true,  such  assignments  may  be  considered  as  waived. 
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Chicago,  etc.,  B,  Co.  v.  Walton  (1905),  165  Ind.  253,  and 
cases  cited.  But,  in  view  of  the  very  small  record  in  this 
case,  we  have  concluded  to  pass  upon  the  merits.  Board, 
etc.,  V.  Crone  (1905),  36  Ind.  App.  283. 

It  is  claimed  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence.  Under  this  head  it  is  argued  that 
there  is  no  evidence  tending  to  show  that  seven  wells 
had  been  drilled  on  the  premises  described  in  the 
lease,  or  that  by  any  act  of  appellant  was  appellee  or 
any  of  his  assignors  released  from  the  full  performance  of 
the  conditions  of  the  lease,  or  that  the  terms  of  the  lease  had 
been  fully  complied  with.  The  question  for  consideration 
depends  upon  that  part  of  the  lease  which,  in  substance,  pro- 
vides that,  in  consideration  of  $1,  lessors  thereby  granted  unto 
the  Home  Gas  &  Oil  Company,  its  successors  and  assigns,  all 
the  gas  and  oil  in  and  under  a  certain  seventy-acre  tract  of 
land  in  Delaware  county,  Indiana,  reserving  onensixth  part  of 
all  oil  produced  and  saved,  to  be  delivered  in  the  pipe-line 
with  which  the  lessee  might  connect  the  wells  to  be  drilled  on 
said  land.  The  lessee  agreed  to  drill  at  least  seven  wells  on 
said  tract  of  real  estate  within  the  periods  following,  to  wit : 
The  first  to  be  completed  **  within  thirty-five  days  from  the 
date  of  this  grant;"  the  second  well  to  he  completed  within 
five  months;  and  a  well  to  be  drilled  each  four  months 
after  the  completion  of  the  second  well  until  all  were  com- 
pleted. At  any  time  after  the  completion  of  two  wells,  on 
the  payment  of  $1  the  lessee  might  surrender  and  cancel  the 
lease  of  record,  and  thereby  terminate  all  its  rights  and  ob- 
ligations as  to  all  or  any  part  of  the  land,  with  the  right  to 
the  lessors  to  regrant  to  others  such  abandoned  portion. 
Provision  is  made  whereby  the  lessee  may  retain  ten  acres 
for  each  of  the  completed  wells.  The  lease  was  dated  August 
14,  1902.  The  special  findings  show,  and  there  is  evidence 
to  support  them,  that  in  September,  1902,  the  Home  Oil  & 
Oas  Company  took  possession  of  the  real  estate  under  the 
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lease  and  drilled  a  well  thereon,  which  produced  gas  in  pay- 
ing quantities,  and  which  has  continuously  been  utilized. 
In  October,  1902,  the  second  well  was  drilled,  which  pro- 
duced neither  oil  nor  gas.  On  January  29,  1903,  api)ellant 
became  the  owner  of  the  land.  In  October,  1903,  the  first 
well  was  drilled  deeper,  and  it  produced  oil.  On  October  17, 
1903,  the  controversy  between  appellant  and  the  Home  Oil 
&  Gas  Company  regarding  the  developing  of  the  land 
for  oil  and  gas,  was  compromised,  appellant  receiving 
$75.  On  April  22,  1904,  the  Home  Oil  &  Gas  Com- 
pany  transferred  said  lease  in  writing  to  the  Reid  Oil 
Company.  In  June,  1904,  the  Reid  Oil  Company  drilled 
a  third  well,  which,  together  with  the  first  well,  was 
equipped,  and  ever  since  has  been  an  oil  producer.  Appel- 
lant has  received  and  is  receiving  his  full  royalty  as  pro- 
vided in  the  lease,  and  has  ever  since  the  completion  of  the 
first  well  received  and  used  gas  therefrom  for  domestic  pur- 
poses. On  October  1,  1904,  this  action  was  commenced.  On 
October  5,  1904,  the  Reid  Oil  Company  became  insolvent, 
and  its  property,  including  this  lease,  was,  by  the  receiver, 
on  February  1,  1905,  under  order  of  the  court,  sold  to  ap- 
I>ellee,  and  the  sale  duly  confirmed  by  the  court.  Appellee 
on  said  last  date  took  possession  of  said  land  under  said 
lease,  and  from  that  time  and  continuously  ever  since  has 
produced  oil  and  gas  from  said  first  and  third  wells.  No 
other  wells  have  been  drilled  nor  completed  on  said  land. 
Other  facts  are  found  which  are  not  necessary  to  be  set  out. 
On  the  facts  found,  conclusions  of  law  were  stated  in 
favor  of  appellee,  and  judgment  was  rendered  in  accordance 

with  these  conclusions  of  law.    The  settled  law  appli- 
2.     cable  to  the  consideration  of  special  findings  is  that 

a  failure  to  find  a  material  fact  must  be  regarded  as 
a  finding  agaiost  the  party  having  the  burden  of  establish- 
ing such  fact. 

In  the  case  at  bar  the  complaint  proceeds  upon  the  theory 
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that  inasmuch  as  the  completed  wells  are  located  on  twenty 
acres  oflf  the  north  end  of  the  seventy-acre  tract  cov- 
3.  ered  by  the  lease,  and  there  are  no  wells  on  the  re- 
maining fifty-acre  portion,  and  the  time  having 
passed  within  which  the  remaining  four  wells  were  to  be 
drilled,  there  was  such  a  violation  of  the  provisions  of  the 
lease  as  would  authorize  this  suit.  The  complaint  does  not 
allege,  nor  does  the  evidence  show,  that  prior  to  the  com- 
mencement of  this  suit  ten  acres  had  been  designated  for 
each  active  well,  nor  does  it  appear  that  appellee,  or  any  of 
his  assignors,  have  been  called  upon  to  make  such  selection, 
nor  that  between  the  parties  any  agreement  had  been  entered 
into  whereby  said  north  twenty-acre  tract  should  be  taken  as 
such  reservation.  The  lease  does  not  locate  the  wells  nor 
designate  the  form — ^whether  oblong  or  square — of  the  ten- 
acre  tracts,  npr,  in  case  of  failure  to  drill  wells,  does  it  pro- 
vide for  any  particularly  described  part  of  the  land  to  be 
released  on  account  of  such  failure.  The  lease  gave  the 
lessee  a  right  to  enter  upon  the  seventy-acre  tract  and  ex- 
plore the  same  for.  oil  and  gas.  Pursuant  to  this  right  three 
wells  were  actually  drilled  on  the  north  twenty  acres,  but 
they  were  not  so  located  because  of  any  contract  or  agree- 
ment requiring  that  part  of  the  land  to  be  first  developed. 
The  lease  left  the  location  of  the  wells  to  the  judgment  of 
the  lessee,  except  that  no  well  was  to  be  drilled  within  200 
feet  of  any  building  on  the  land.  As  we  have  seen,  the 
exact  form  of  the  ten-acre  tract  to  be  reserved  for  each  com- 
pleted well  is  not  specifically  fixed  by  the  lease,  and  in  this 
particular  the  lease  is  indefinite.  A  similar  lease  to  the  one 
now  under  consideration  was  before  the  court  in  the  case  of 
Jones  V.  Mount  (1906),  166  Ind.  570,  and  in  that  case  it  was 
held  that  the  burden  of  making  well  reservations  was  upon 
the  lessee,  and  if,  upon  demand,  such  party  does  not  make 
such  reservation  within  a  reasonable  time,  the  courts  may  be 
called  upon  to  do  so.  In  this  case  appellant  arbitrarily  set 
oflf  twenty  acres  as  a  reservation  for  the  two  active  wells, 
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and  sought  to  quiet  his  title  against  the  lease  as  to  the  re- 
mainder of  the  land.  This,  appellant  cannot  legally  do.  He 
made  no  demand  upon  the  original  lessee  or  its  assigns  that 
well  reservations  be  selected,  and  without  such  demand  and 
refusal  to  comply  therewith,  in  the  absence  of  an  agreement 
describing  the  premises  reserved  with  each  well,  the 

4.  court,  because  of  an  indefinite  and  insufficient  descrip* 
tion  of  the  land,  would  have  no  basis  upon  which  to 

render  a  decree  quieting  title.  Jones  v.  Mount  (1902),  30 
Ind.  App.  59;  Jones  v.  Mount  (1906),  166  Ind.  570;  Mon- 
aghan  v.  Mount  (1905),  36  Ind.  App.  188. 

Appellant  insists  that  no  demand  was  necessary,  for  the 
reason  that  appellee  took  the  lease  with  notice,  of  the  litiga- 
tion and  the  claims  of  appellant.    It  must  be  admitted 

5.  that  the  receiver  at  the  time  of  the  sale  had  the  right 
to  make  well  reservations.    This  right  was  guaranteed 

to  him  under  the  lease,  and  this  right  was  sold  to  appellee. 
If  the  demand  had  been  made  on  the  Reid  Oil  Company  or 
its  receiver,  and  it  had  failed  to  exercise  this  right  within  a 
reasonable  time,  then  such  demand  would  be  effective  as 
against  appellee,  but  such  is  not  the  state  of  this  record. 

The  exception  to  the  conclusions  of  law  raises  no  question 

as  to  the  sufficiency  of  the  evidence  to  support  the  findings, 

which,  for  the  purpose  of  any  question  presented  by 

6.  such  exception,  must  be  considered  as  having  been 
fuUy  and  correctly  found.    Ray  v.  Baker  (1905),  165 

Ind.  74;  Conner  v.  Andrews  Land,  etc.,  Co,  (1904),  162  Ind. 
338;  Eisman  v.  Whalen  (1907),  39  Ind.  App.  350;  Reserve 
Loan  Life  Ins.  Co.  v.  Hockett  (1905),  35  Ind.  App.  89. 

The  conclusions  of  law  are  well  supported  by  the  find- 
ings, and,  the  decision  of  the  court  being  sustained  by  the 
evidence,  the  judgment  is  therefore  affirmed. 
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State,  ex  rel*  Columbus  Street  Railway  & 
Light  Company,  v.  Deupree,  Judge* 

[No.  6,513,    Filed  June  18,  1907.    Rehearing  denied  June  25,  1907. 
Transfer  denied  November  8,  1907.] 

1.  Afvral,— Rights  ot.—Dutv  of  Trial  Judges. — It  is  the  duty  of 
trial  Judges,  where  the  proper  steps  are  taken,  to  see  that  the 
parties  are  properly  secured  in  their  rights  of  appeal,    p.  494. 

2.  Same. — Denial  of  Exceptions, — Failure  to  Sign  Bills  of  Excep- 
tions,— ^The  trial  Judge's  refusal  to  grant  exceptions  to  parties 
at  the  trial,  and  to  sign  bills  of  exceptions  for  appeal,  amount  to 
a  denial  of  Justice,  and  cannot  be  pern^itted.    p.  494. 

8.  Sams.— BUM  of  Exceptions.— Settling.— 1^<^  settling  of  a  bill 
of  exceptions  is  a  Judicial  act.    p.  495. 

4.  Same. — Bills  of  Exceptions. — Settling. — Mandamus. — ^Under  §641 
Bums  1901,  9629  R.  S.  1881,  it  is  the  duty  of  the  trial  Judge  to 
settle  and  sign  bills  of  exceptions,  though  incorrect  as  presented, 
and  his  failure  to  appoint,  either  with  or  without  the  consent  of 
parties,  a  court  stenographer  to  report  the  evidence,  does  not 
Justify  his  refusal  to  settle  and  sign  such  bills,    p.  495. 

6.  Maicdamus. — Judges. — Bills  of  Exceptions. — Settling  and  Sign- 
ing.— Mandamus  lies  to  compel  a  trial  Judge  to  settle  and  sign 
a  tendered  bill  of  exceptions,    p.  490^ 

Original  action  by  the  State  of  Indiana,  on  the  rdation  of 
the  Columbus  Street  Railway  &  Light  Company,  against 
William  E.  Deupree,  as  judge  of  the  Brown  Circuit  Court. 
Judgment  for  the  plaintiff.  (For  decision  on  petition  to 
transfer,  see  169  Ind.  — .) 

Eord  dk  Cox,  for  the  plaintiflp. 

Clarence  E.  Custer  and  L.  Ert  Slack,  for  respondent. 

Rabb,  J. — ^An  action  for  damages  was  brought  by  Caroline 
M.  Faulkner  against  relator,  and  tried  in  the  Brown  Circuit 
Court  before  the  respondent,  as  presiding  judge,  and  a  jury, 
a  verdict  being  returned  therein  against  the  relator  on 
November  23,  1906.  At  the  proper  time  the  relator  filed  in 
said  court  its  motion  for  a  new  trial  of  said  cause,  setting 
forth  numerous  reasons  therefor,  among  others  that  the  ver- 
dict was  not  sustained  by  the  evidence,  and  that  the  court 
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erred  in  its  instructions  to  the  jury.  The  relator's  motion 
for  a  new  trial  was,  on  February  4,  1907,  overruled,  and 
proper  exceptions  reserved  to  the  ruling  of  the  court,  and 
ninety  days  given  by  the  court  to  the  relator  within  which  to 
prepare  and  file  bills  of  exceptions,  and  judgment  was  there- 
upon rendered  against  the  relator  on  the  verdict.  From  this 
judgment  the  relator  has  duly  appealed  to  this  court,  and 
said  appeal  is  now  pending.  Within  the  time  prescribed  by 
.the  court  the  relator  presented  to  the  respondent,  for  his  ap- 
proval and  signature,  a  bill  of  exceptions  purporting  to  con- 
tain all  the  evidence  given  upon  the  trial  of  said  cause.  The 
respondent  accepted  said  bill  of  exceptions,  and  noted  the 
time  of  its  presentation  to  him  thereon,  as  required  by  law, 
but  refused  to  approve  or  sign  the  same,  or  to  correct  and 
sign  the  same,  and  thereupon  the  relator  filed  its  petition  in 
this  court,  prajdng  for  a  writ  of  mandate  to  compel  the  re- 
spondent, as  judge  of  said  court,  to  sign  said  bill  of  excep- 
tions, if  he  found  it  correct,  and,  if  not,  to  correct  and  sign 
the  same  in  aid  of  its  appeal.  Upon  this  petition  an  alterna- 
tive writ  was  issued  by  this  court  requiring  the  respondent 
to  show  cause  why  a  peremptory  writ  of  mandate  should  not 
be  issued  against  him  in  this  matter.  To  this  writ  the  re- 
spondent's return  avers  that  the  trial  of  the  cause  referred 
to  was  had  before  him  and  a  jury,  without  the  services  of  a 
shorthand  reporter;  that  the  relator  herein  waived  the  pres- 
ence and  services  of  such  shorthand  reporter  to  take  down 
the  evidence  given  in  the  cause;  that  the  relator  made  no 
request  upon  the  respondent  to  take  notes  of  the  evidence 
given  in  the  cause;  that  the  respondent  did  not  take  notes 
of  the  evidence;  that  the  bill  of  exceptions  tendered  to  re- 
spondent by  the  relator  was  so  tendered  126  days  after  the 
trial;  that  it  contained  sixty  pages  of  closely  written  evi- 
dence ;  that  it  was  prepared  from  memory  by  counsel  for  the 
relator;  that  said  bill  of  exceptions  does  not  contain  all  the 
evidence  given  on  the  trial;  that  it  does  not  set  forth  the 
facts  correctly ;  that  it  does  not  set  forth  all  the  objections 
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of  counsel,  the  rulings  of  the  trial  court  thereon,  and  excep- 
tions thereto ;  that  it  does  not  state  said  objections,  rulings, 
and  exceptions  correctly,  as  given  at  the  trial  of  the  cause ; 
that  the  relator  has  never  at  any  time  presented  to  respond- 
ent a  bill  of  exceptions  correctly  setting  forth  the  evidence 
given,  and  the  objections,  exceptions,  and  rulings  of  the 
court  made  at  the  trial;  that  respondent  believes  that  he 
cannot  from  memory  correct  the  bill  of  exceptions  so  ten- 
dered without  working  injustice  to  one  or  the  other  of  the. 
parties  to  the  action.  There  is  no  claim  but  that  the  bill  of 
exceptions  presented  to  the  judge  for  his  signature  was  so 
made  out  and  presented  by  the  relator  in  perfect  good  faith, 
or  that  a  correct  bill  has  ever  been  signed  and  filed  in  the 
case.  No  particulars  are  set  forth  as  to  the  testimony  of  any 
witness  or  any  item  of  evidence  that  is  omitted  from  the  bill 
of  exceptions  presented  by  the  relator,  or  that  had  been  in- 
correctly set  forth  therein. 

The  rights  of  parties  litigant  to  have  their  causes  tried  and 

determined  in  the  courts  of  last  resort,  where  the  cases  are 

within  the  jurisdiction  of  the  court,  is  a  right  as  valu- 

1.  able  and  as  sacred  to  the  citizen  as  the  right  to  be 
heard  in  court  at  all;   and,  in  all  cases  tried  in  the 

lower  courts  that  are  appealable  to  the  courts  of  last  resort,  it 
is  one  of  the  most  important  duties  of  the  judge  presiding  at 
the  trial  to  see  that  this  right  of  appeal,  where  the  proper 
steps  have  been  taken,  is  properly  secured  to  the  party  en- 
titled to  the  same.  The  judge  of  the  lower  court  who  in  any 
way  would  throw  obstacles  in  the  way  of  appeals  from  his 
decisions,  or  in  any  manner  embarrass  the  parties  entitled  to 
such  appeals  by  neglecting  to  perform  his  duty,  would,  to 
say  the  least,  be  guilty  of  gross  impropriety. 

Properly  to  present  questions  for  the  decision  of  the  courts 
of  last  resort,  it  is  generally  necessary  that  bills  of  excep- 
tions be  made  a  part  of  the  record.    It  very  f  requent- 

2.  ly  occurs  that  all  the  questions  the  appellant  seeks  to 
present  arise  upon  rulings  of  the  court  on  the  admis- 
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sion  of  evidence,  or  refusal  to  admit  evidence,  upon  instruc- 
tions to  the  jury,  or  refusals  to  instruct  the  jury,  and  that 
can  only  be  presented  by  proper  bills  of  exceptions.  They 
come  into  the  record  in  no  other  way,  and  where  a  party  is 
entitled  to  file  a  bill  of  exceptions  in  a  given  cause,  setting 
forth  the  rulings  of  the  court  that  are  sought  to  be  presented 
to  the  courts  o^  last  resort  for  their  consideration  and  deci- 
sion, the  denial  of  the  exceptions  by  the  court,  or  the  refusal 
to  sign  the  bill  of  exceptions,  amounts  to  a  denial  of  his  right 
to  appeal.  It  amounts  to  a  denial  of  justice  to  a  party  liti- 
gant. The  statute  of  this  State  expressly  imposes  upon  the 
trial  judge  the  duty  of  settling  and  signing  the  bill  of 

3.  exceptions.  The  duty  of  settling  the  bill  of  exceptions, 
determining   what    it   shall    contain,    is    a   judicial 

duty,  and  a  judge  may  not  be  compelled  to  perform  that 
duty  in  one  way  or  another.  He  may  not,  however,  arbitrar- 
ily refuse  to  act  in  the  matter.  It  is  his  duty  to  decide  what 
shall  go  in  the  bill,  and  he  can  be  required,  in  a  proper  pro- 
ceeding, to  perform  that  duty.  He  cannot,  of  course,  be  re- 
quired to  sign  a  particular  bill  of  exceptions,  but  he  can  be 
required  to  act,  and,  having  determined  what  is  a  proper 
bill  of  exceptions,  the  signature  to  the  bill  is  a  mere  adminis- 
trative act,  and  the  judge  can  be  compelled  by  mandate  to 
perform  that  act. 

Section  641  Bums  1901,  §629  R.  S.  1881,  provides:  ''When 

the  record  does  not  otherwise  show  the  decision  or  grounds 

of  objection  thereto,  the  party  objecting  must,  within 

4.  such  time  as  may  be  allowed,  present  to  the  judge  a 
proper  bill  of  exceptions,  which,  if  true,  he  shall 

promptly  sign  and  cause  it  to  be  filed  in  the  cause.  If  not 
true  the  judge  shall  correct,  sign,  and  cause  it  to' be  filed 
without  delay./'  This  statute,  by  its  very  terms,  clearly  con- 
templates that  bills  of  exceptions  that  are  not  correct,  may 
be  presented  to  the  judge  of  the  trial  court,  and  when  they 
are  so  presented  the  duty  is  imposed  upon  him  to  correct 
said  Mite,   la  the  case  under  consideration,  it  is  not  pretend- 
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ed  that  a  proper  bill  of  exceptions  was  not  presented  to  the 
judge,  and  that  it  was  not  presented  in  good  faith.  It  was 
presented  within  the  time  fixed  by  the  judge  himself  for  the 
presentation  of  the  bill  of  exceptions,  and  when  so  presented 
it  cannot  be  charged  that  the  relator  was  guilty  of  laches. 
The  law  does  not  require  that  cases  tried  in  court  shall  be 
reported  by  a  shorthand  reporter.  The  court  has  the  power 
and  authority  to  appoint  a  shorthand  reporter,  but  the  rights 
of  the  parties  are  not  to  be  affected  because  the  court,  either 
with  or  without  the  acquiescence  of  the  parties  to  the  suit, 
fails  to  appoint  such  shorthand  reporter.  Nor  are  the  rights 
of  the  parties  to  be  denied  because  the  judge  was  not  re- 
quested to  make  a  memorandum  of  the  evidence  as  it  was 
given.  Parties  might  have  requested  the  judge  to  make  such 
memorandum,  but  their  failure  to  do  so  does  not  affect  their 
right  of  appeal,  or  their  right  to  have  a  proper  bill  of  excep- 
tions signed  by  the  judge,  nor  relieve  the  judge  from  the 
duty  of  settling  what  the  bill  of  exceptions  should  contain,  if 
there  be  any  controversy  on  the  subject.  Bogue  v.  Murphy 
(1901),  25  Ind.  App.  102;  Tipton  Heat,  etc,  Co.  v.  New- 
comer (1901),  156  Ind.  348. 

Upon  the  case  made  by  the  writ  and  return  thereto  we 

think  it  clearly  the  duty  of  the  respondent  to  correct  the 

bill  of  exceptions  presented  to  him  by  the  relator,  so 

5.  that  it  will  correctly  present  the  evidence  as  he  un- 
derstands it,  and  properly  sign  the  bill  and  duly  make 
it  a  part  of  the  record  in  the  cause. 

Peremptory  writ  of  mandate  is  ordered,  commanding  the 
respondent  to  correct  the  bill  of  exceptions  presented  to  him, 
as  set  forth  in  the  alternative  writ  issued  herein,  and  sign 
the  same. 
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Hammond^  Whiting  &  East  Chicago  Electric 

Street  Railway  Company  v.  Blockie, 

BY  Next  Friend. 

[No.  5,029.    Filed  November  19,  1907.] 

1.  Tblll. — Interrogatories. — Negligence.  —  Street  Railroads.  —  In- 
fant h. — Answers  to  Interrogatories  to  the  Jury  showing  that  de- 
fendant street  railroad  company  ran  its  heavy  train  of  freight- 
cars  over  a  street  crossing  where  another  car  was  standing  for 
the  loading  and  discharge  of  passengers,  the  motorman  knowing 
of  the  presence  of  plaintiff,  a  child  of  five  years,  show  negligence 
in  running  over  such  child,  where  the  motorman  failed  to  check 
his  cars  or  do  anything  except  to  sound  his  gong.    p.  498. 

2.  Same. — Interrogatories. — Infants. — "Son  8ui  Juris. — Finding  of. 
— ^Answers  to  interrogatories  to  the  jury  that  plaintiff  was  an  in- 
fant, five  years  old,  and  of  average  intelligence,  are  not  necessa- 
rily equivalent  to  a  finding  that  such  infant  was  capable  of  exer- 
cising some  care  for  its  safety,    p.  501. 

3.  Same. — Interrogatories. — Infants. — Appreciation  of  Dangers. — 
Answers  to  interrogatories  to  the  jury,  in  a  personal  injury  case, 
showing  that  plaintiff  was  an  infant,  five  years  old,  and  of  av- 
erage intelligence,  do  not  contradict  the  complaint  alleging  that 
such  infant  was  too  young  to  appreciate  the  danger  or  to  exercise 
caution  or  discretion,    p.  501. 

4.  WoBDS  AND  Phbasrs. — "Appreciate." — ^To  "appreciate"  a  danger 
imports  that  the  person  is  sensible  thereof,  or  is  able  to  judge 
thereof  after  considering  all  of  the  circumstances,    p.  501. 

5.  Infants. — Capacity. — Question  for  Jury. — Street  Railroads. — 
Whether  an  infant  five  years  old  is  capable  of  appreciating  the 
danger  of  being  run  over  by  a  street-car  is  essentially  a  question 
for  the  jury,  and  its  verdict  is  ordinarily  conclusive  on  appeal, 
p.  502. 

Prom  Lake  Superior  Court;  Harry  B.  TuthUl,  Judge. 

Action  by  Alice  Isabel  Marie  Blockie,  by  her  next  friend, 
against  the  Hammond,  Whiting  &  East  Chicago  Electric 
Street  Railway  Company.  Prom  a  judgment  on  a  verdict 
for  plaintiff  for  $14,000,  defendant  appeals.    Affirmed. 

Crumpacker  &  Moran  and  A.  F.  Knotts,  for  appellant. 

W.  J.  McAleer  and  N.  L.  Agnew,  for  appellee. 

Hadley,  J. — This  is  an  action  brought  by  appellee,  by  her 
next  friend,  against  appellant  for  injuries  sustained  by  being 
Vol.  40—32 
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struck  and  run  over  by  a  work-train  operated  by  appellant. 
Upon  issue  joined  trial  was  had  by  a  jury,  which  returned  a 
general  verdict  in  favor  of  appellee  and  answers  to  seventy- 
two  interrogatories.  Appellant's  motion  for  a  judgment  on 
the  answers  to  interrogatories  was  overruled.  The  action  of 
the  court  in  overruling  this  motion  is  the  only  error  assigned. 
Counsel  for  appellant  insist  that  their  motion  should  be  sus- 
tained for  the  reasons,  (1)  that  the  answers  to  interroga- 
tories show  that  appellant  was  not  guilty  of  any  negli- 
gence that  caused  appellee's  injury;  (2)  that  the  complaint 
proceeds  upon  the  theory  that  appellee  was  incapable  of  ap- 
preciating danger,  and  that  the  answers  to  the  interroga- 
tories show  that  she  was  capable  of  exercising  some  degree 
of  care  for  her  own  safety,  and  that  she  failed  to  exercise 
any. 

The  averments  of  the  complaint  bearing  upon  the  question 
of  negligence  are,  in  eflfect,  that  appellant  ran  a  heavily- 
loaded  work-train  at  a  reckless  and  careless  rate  of 
1.  speed — ^ten  miles  per  hour— over  a  street  crossing, 
without  sounding  its  gong  or  giving  any  signal  of  its 
approach,  at  a  time  when  there  was  another  car,  bound  in  an 
opposite  direction,  standing  on  said  crossing  to  receive  and 
unload  passengers,  and  when  appellant's  servants  knew  of 
appellee's  presence  at  said  place;  that  appellant  was  negli- 
gent in  using  a  train,  the  motor-car  of  which  was  in  front, 
and  which  motor-car  had  no  fender  in  front  to  prevent 
persons  from  being  thrown  underneath;  that,  by  reason 
of  the  absence  of  such  fender,  appellee  was,  when  struck  by 
the  car,  thrown  underneath  said  car  and  between  the  wheels 
thereof,  and  was  thereby  crushed  and  maimed.  The  aver- 
ments of  the  complaint  on  the  question  of  the  capacity  of 
said  appellee  are  as  follows:  ''That  on  said  date  said  plain- 
tiff, Alice  Isabel  Marie  Blockie,  was  a  child  five  years  of  age 
— ^too  young  to  be  capable  of  appreciating  danger  or  to  have 
proper  caution  and  discretion — active,  bright,  intelligent, 
and  had  always  been  and  was  perfectly  healthy.'* 
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The  answers  of  the  jury  to  interrogatories  on  the  question 
of  negligence  show,  that  there  was  no  fender  on  the  front 
of  defendant's  motor-car  that  struck  appellee ;  that  the  pres- 
ence of  such  fender  would  have  prevented  the  injury  by 
throwing  her  to  one  side  of  the  track;  that  the  gong  on 
the  motor-car  was  sounded  as  it  approached  the  crossing; 
that,  though  the  gong  was  sounded  on  such  approach,  yet, 
under  the  circumstances,  such  sounding  could  not  have  pre- 
vented the  injury ;  that  an  ordinarily  prudent  person  would 
have  expected  a  child,  so  young  as  to  be  unable  to  appreciate 
danger,  to  be  upon  the  street  at  the  time  and  place 
appellee  was  injured ;  that  a  reasonably  prudent  person,  in 
the  position  of  appellant's  motorman  on  the  motor-car, 
would  have  reasonably  expected  appellee  to  run  or  go  from 
her  position  east  of  the  north-bound  passenger-car  around 
the  rear  end  thereof  to  the  place  where  she  was  injured; 
that  the  motor-car  was  running  at  the  rate  of  ten  miles  an 
hour;  that  it  ran  thirty  feet  after  it  came  in  contact  with 
appellee  before  it  stopped ;  that  under  all  the  circumstances 
said  car  could  not  be  stopped  in  a  shorter  distance;  that 
the  work-car  was  running  at  an  unusual  rate  of  speed,  under 
the  circumstances,  when  it  struck  appellee ;  that  the  motor- 
man  on  the  work-car  did  not  do  all  that  a  reasonably  pru- 
dent person  would  have  done  under  like  circumstances  to 
prevent  the  injury  in  that  he  ran  his  train  too  fast  at  the 
crossing,  omitting  to  slow  up  at  all,  and  failed  to 
exercise  the  necessary  vigilance  and  care  for  the  safety  of 
people  coming  from  the  east  side  of  the  north-bound  car; 
that  reasonable  foresight  on  the  part  of  the  defendant,  and 
of  a  reasonably  prudent  man  as  a  motorman,  would  have  pre- 
vented the  accident;  that  appellant's  motorman  first  saw 
appellee  as  she  crossed  the  track  in  front  of  his  car,  going  to- 
wards the  east  track ;  that  said  motorman  saw  the  appellee  in 
time  to  stop  his  car  before  the  appellee  came  in  contact  there- 
with. 

Also  the  following  interrogatories  were  submitted  and 
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answered:  **(70)  Was  there  anything  in  the  surround- 
ings or  circumstances  that  reasonably  would  put  the  motor- 
man  of  the  work-train  on  notice  that  some  one  was  at,  or 
about  to  cross,  the  street-car  tracks  in  front  of  his  car  on 
Chicago  avenue  at  the  time  of  the  injury?  A.  Yes.  (71) 
Did  the  motorman  have  any  reasonable  expectation  that  the 
plaintiff  would,  or  was  about  to  cross  the  street-car  track  in 
front  of  his  car  on  Chicago  avenue?  A.  Yes.  (72)  Was 
there  anything  in  the  surroundings  or  circumstances  that 
reasonably  would  put  the  motorman  of  the  work-train  on  no- 
tice that  the  plaintiff  waa  apt  to,  or  about  to  cross  the  street- 
car track  in  front  of  his  car  on  Chicago  avenue  at  the  time 
of  the  accident!  A.  Yes."  It  is  unnecessary  to  offer  any 
discussion  upon  the  proposition  that  these  answers  are  not 
in  irreconcilable  conflict  with  the  allegations  of  the  com- 
plaint, together  with  all  facts  provable  under  the  issues  and 
all  inferences  that  may  be  given  thereto.  And  unless  such 
answers  present  such  facts  the  general  verdict  must  stand. 
City  of  Mishawaka  v.  Kirby  (1904),  32  Ind.  App.  233; 
Princeton  Coal,  etc.,  Co.  v.  Roll  (1904),  162  Ind.  115;  Al- 
bany Land  Co.  v.  Rickel  (1904),  162  Ind.  222.  On  the  con- 
trary, these  answers  aflSrmatiyely  show  facts  fully  warrant- 
ing the  jury  in  ascribing  negligence  to  appellant.  The  run- 
ning of  a  heavy  train  of  work-cars,  drawn  by  a  motor-car 
without  any  fender  in  front,  at  a  high  rate  of  speed  along  the 
streets  of  a  city,  over  a  crossing  where  another  car  was  stand- 
ing, loading  and  unloading  passengers,  the  knowledge  of  the 
motorman  of  appellee's  presence  near  the  track,  of  her  in- 
tention to  cross,  her  immature  years  and  lack  of  discretion, 
easily  discernible,  with  no  effort  on  his  part  to  stop  the  car, 
check  the  speed  thereof,  or  avoid  the  accident,  except  the 
sounding  of  the  gong,  which  may  not  have  been  heard  on  ac- 
count of  the  intervening  car — all  presented  a  state  of  facts 
that  warranted  the  jury  in  saying  that  appellant  did  not 
exercise  the  care  and  caution  that  the  law  requires  and  hu- 
manity   and    prudence    demand.     Citizens  St.  B.  Co.  v. 
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Earner  (1902),  29  Ind.  App.  426;  Indianapolis,  etc.,  B.  Co. 
V.  PiUer  (1887),  109  Ind.  179. 

Upon  the  question  of  appellee's  capacity,  the  answers  to 

interrogatories  show  that  appellee  was  injured  on  May  23, 

1904 ;  that  she  was  six  years  old  in  July,  1904 ;  that 

2.  she  was  an  apt  girl,  of  average  intelligence  and  or- 
dinary  judgment   for  a   child   of  her   age.    It   is 

contended  by  the  appellant  that  the  theory  of  ap- 
pellee's complaint  was  that  appellee  was  non  sui  juris; 
that,  since  the  answers  to  interrogatories  show  that  she  was 
capable  of  exercising  some  care  for  her  safety,  they  are  in 
irreconcilable  conflict  with  the  general  verdict,  and  the  lat- 
ter cannot  stand.  The  question  is  not  fairly  put  by  ap- 
pellant. The  jury  did  not  find  that  appellee  was  capable  of 
exercising  some  care  for  her  own  safety.  What  the  jury 
did  find  was  that  she  was  about  five  years  and  ten  months 
old,  and  of  average  intelligence.  This  is  not  equivalent  to 
saying  that  she  was  capable  of  exercising  some  care  for  her 
own  safety.  But  if  we  were  permitted  to  presume  that  the 
two  statements  were  equivalent,  yet  this  would  not  be, 

3.  necessarily,  in  irreconcilable  conflict  with  the  alle- 
gations of  the  complaint.     These  averments  were  that 

she  was  too  young  to  be  capable  of  appreciating  danger  or  to 
exercise  care  and  discretion.  To  appreciate  the  danger  of 
coming  in  contact  with  a  car  means  more  than  to  know  that 
such  contact  will  injure.  Webster  defines  ** appreciate"  as 
follows:  "To  be  sensible  of ;  to  distinguish;    *   *    * 

4.  as  compared  with  estimate  it  supposes  a  union  of 
sensibility  with  judgment,  producing  a  nice  and  deli- 
cate perception."  So,  to  be  able  to  appreciate  the  danger  of 
crossing  a  street-car  track  in  front  of  a  moving  car,  a  person 
must  be  capable  of  having  at  least  some  idea  of  the  speed  at 
which  the  car  is  moving,  the  distance  it  is  likely  to  travel  in 
a  given  time,  and  the  distance  such  person  may  travel  either 
running  or  walking,  as  the  case  may  be,  in  the  same  time. 
We  do  not  mean  to  say  that  this  comprehension  must  be 
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exact,  but  there  must  be  sufBicient  mental  capacity  to  form 
some  idea  of  these  matters ;  and  we  cannot  say,  as  a  matter 
of  law,  that  a  child  five  years  and  ten  months  old,  of  average 
intelligence,  whatever  that  may  mean,  has  such  mental 
capacity.  Neither  do  we  say  that  such  a  child  is  non  sui 
juris.  It  is  unnecessary  in  passing  upon  this  case  to  deter- 
mine that  question. 

By  the  general  verdict  the  jury  found  appellee  was  in- 
capable to  the  extent,  at  least,  as  averred  in  the  complaint. 

And  certainly  this  court  cannot  say  that,  by  finding 
5.    she  was  five  years  and  ten  months  old,  and  of  average 

intelligence,  the  first  finding  is  incorrect  or  thereby 
overthrown.  There  is  a  time  in  the  life  of  a  child  when  the 
courts  refuse  to  say  whether  such  child  is  conclusively  pre- 
sumed to  be  sui  juris  or  non  sui  juris,  and  during  this  period 
the  courts  all  agree  that  the  question  of  capacity  is  one  of 
fact  to  be  determined  by  the  jury.  In  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Klee  (1900),  154  Ind.  430,  the  court  said:  "A 
child  nine  years  old  has  passed  the  age  when  the  law  con-* 
dusively  affirms  that  he  is  incapable  of  negligence ;  and,  on 
the  other  hand,  he  has  not  reached  the  age  when  the  law 
definitely  pronounces  his  conduct  negligent  or  prudent  by 
the  rules  applicable  to  adults.  Regarding  the  conduct  of  a 
child  between  the  age  when  he  is  conclusively  presumed  to 
be  incapable  of  negligence  and  the  age  when  he  is  conclu- 
sively presumed  to  be  negligent  under  the  same  circum- 
stances that  would  reveal  an  adult's  negligence,  the  law  is 
neutral;  it  lays  down  no  conclusive  presumption.  Of  such  a 
child  it  cannot  be  said  as  a  matter  of  law  that  his  age  shows 
him  either  incapable  or  capable  of  negligence.  That  question 
is  to  be  determined  as  a  fact  in  every  such  case."  Citizens 
St.  B.  Co.  V.  Earner,  supra.  Whether  appellee  had  passed 
the  age  at  which  we  could  affirm  that  she  was  non  sui  juris 
is  immaterial.  Certainly  she  had  not  attained  the  age  at 
which  we  could  affirm  that  she  was  sui  juris.  It  was  a  ques- 
tion of  fact  for  the  jury,  and  the  jury  declared  in  accordance 
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with  the  allegations  of  the  complaint,  and  foreclosed  Jthe 
question. 

There  being  nothing  in  the  interrogatories  in  irreconcilable 
conflict  with  the  general  verdict,  the  cause  is  afSrmed. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  Richardson,  by 

Next  Friend. 

[No.  6,103.    Filed  November  19, 1907.] 

1.  PiJ&ADiNO.  —  Complaint.  —  Railroads,  —  Permitting  Passenger  to 
Shoot  Another. — A  complalDt  showing  that  defendant  railroad 
company  negligently  permitted  one  passenger  to  shoot  another, 
without  provocation,  states  a  cause  of  action,    p.  504. 

2.  Rajlboads. — Passengers. — Duty  to  Protect, — It  is  the  duty  of  a 
railroad  company  to  protect  its  passengers  from  injuries  from 
third  parties,  where  it  has  reason  for  suspecting  dangers  there- 
from,   p.  505. 

3.  WoBDS  AND  Phrases. — "Penrtt*." — Railroads, — ^To  ^*permit"  the 
shooting  of  a  passenger  by  a  third  party,  imports  that  the  railroad 
company's  servants  knew  of  the  threatened  danger,    p.  505. 

4.  Pleading.— Complain*. — Negligence. — General  Allegation  of. — 
Where  a  violation  of  duty  is  shown,  a  general  allegation  of  negli- 
gence is  sufficient,    p.  505. 

5.  Same. — Complaint,  —  Railroads,  —  Protection  of  Passengers, — 
Duties  of  Brakesmen, — Judicial  Notice, — ^A  complaint  showing 
that  defendant  railroad  company's  brakesman  negligently  per- 
mitted a  third  party  to  shoot  a  passenger,  sufficiently  showfi  that 
the  brakesman  was  acting  within  the  scope  of  his  employment, 
Judicial  notice  being  taken  that  such  protection  was  one  of  his 
duties  as  brakesman,    p.  506. 

6.  Tbial. — Instructions, — Railroads, — Shooting  of  Passenger  hy 
Third  Party, — ^An  instruction  that  it  was  the  duty  of  defendant 
railroad  company  to  exercise  the  highest  care  and  diligence  com- 
patible with  its  business  to  protect  its  passengers  from  known 
dangers,  and  that  it  is  liable  for  the  slightest  neglect,  if  injury 
is  caused  thereby,  is  not  erroneous,  in  an  action  against  such  com- 
pany for  negligently  permitting  plaintiff  to  be  shot  by  a  fellow 
passenger,    p.  500. 

Prom  Floyd  Circuit  Court ;    William  C.  Utz,  Judge. 

Action  by  Robert  Richardson,  by  his  next  friend,  against 

the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
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Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

M.  Z,  Stannard  and  Mclntyre,  Bulleit  cfe  James,  for  ap- 
pellant. 

Stotsenburg  &  Weathers,  for  appellee. 

CoMSTOCK,  C.  J. — Action  by  appellee  for  personal  injuries 
sustained  while  a  passenger  on  appellant's  train,  at  the 
hands  of  a  fellow  passenger,  because  of  the  negligence  of  ap- 
X)ellant's  brakeman.  Issues  were  formed  upon  the  pleadings, 
and  a  trial  had  resulting  in  a  verdict  on  which  judgment  for 
$250  was  rendered  in  favor  of  appellee. 

Only  the  actions  of  the  court  in  overruling  appellant's  de- 
murrer to  the  complaint  for  want  of  facts  and  its  motion  for 
a  new  trial  are  discussed. 

The  complaint  alleges  that  the  plaintiff  was  a  minor ;  that 
defendant  was  a  corporation  operating  a  line  of  railroad  ex- 
tending from  the  city  of  Louisville,  Kentucky,  to  the 

1.  city  of  New  Albany,  Indiana;  that  said  defendant 
daily  ran  a  large  number  of  passenger-trains  over  its 
said  road,  carrying  large  numbers  of  passengers  between 
said  points;  that  on  March  12,  1905,  the  plaintiff,  Thomas 
Alexander  and  George  Predice,  about  11:30  o'clock  p.  m., 
boarded  the  same  coach  on  one  of  defendant's  passenger- 
trains  at  Louisville  bound  for  New  Albany ;  that  said  Alex- 
ander was  intoxicated  and  boisterous;  that  the  brakeman 
and  conductor,  servants  of  the  defendant,  were  in  said  coach 
and  made  no  effort  to  remove  said  Alexander  from  the  train ; 
that  when  said  train  reached  Silver  street  in  New  Albany, 
said  Alexander  stepped  into  the  aisle  of  said  coach,  by  the 
side  of  the  brakeman,  and  pulled  from  his  (Alexander's) 
pocket  a  pistol,  from  which  pistol  he  unlawfully  fired  a  shot 
toward  the  plaintiff,  although  the  plaintiff  had  given  him  no 
provocation  for  said  act;  that  the  brakeman  in  charge  of 
said  train  and  in  said  passenger-coach  could  easily  have  pre- 
vented said  Alexander  from  making  said  assault  upon  the 
plaintiff,  but  negligently  and    unlawfully   permitted   said 


MAY  TERM,  1907.  505 

IMttsburgh,  etc.,  R.  Co.  v.  Richardson— 40  Ind.  App.  5a3. 

Alexander  to  fire  said  shot  at  the  plaintiff  and  to  commit  an 
assault  and  battery  upon  him ;  that  the  shot  struck  plaintiff 
in  the  left  arm,  seriously  wounding  him.  The  complaint  sets 
out  a  particular  statement  of  plaintiff's  injury,  and  alleges 
that  he  was  wholly  without  fault  and  that  his  injury  was 
caused  wholly  through  the  negligence  of  the  defendant  and 
its  said  employes  in  charge  of  said  train.  The  complaint  is 
open  to  the  objection  urged  against  it  that  it  contains  some 
matters  that  are  evidentiary,  others  by  way  of  recital,  and 
others  that  are  conclusions  of  the  pleader.  These,  of  course, 
do  not  add  to  its  sufficiency.  It  does,  however,  directly  aver 
that,  while  the  plaintiff  and  Alexander  were  passengers  upon 
defendant's  train,  the  brakeman  could  easily  have  prevented 
the  assault,  but  negligently  permitted  said  Alexander  to 
shoot  plaintiff  although  plaintiff  had  given  Alexander 
no  provocation,  and  that  plaintiff's  injuries  were  wholly  due 
to  the  negligence  of  the  defendant  and  its  employes  in  charge 
of  said  train. 

It  is  the  duty  of  a  common  carrier  to  protect  a  passenger 

from  the  unprovoked  assault  of  a  fellow  passenger,  if  there 

is  reason  to  believe  that  it  is  threatened  and  can  be 

2.  prevented.  This  duty  springs  from  a  condition 
created  by  a  third  party,  coupled  with  a  knowledge  by 
the  carrier's  servants  that  the  condition  exists,  and  with 
time  enough  intervening  between  the  acquisition  of  the 
knowledge  and  the  infliction  of  the  injury  to  enable  the  serv- 
ant of  the  carrier  to  protect  the  passenger  from  the  third 
party's  misconduct. 

The  verb  ** permit"  imports  knowledge  of  the  act  permit- 
ted, and  the  charge  that  the  brakeman  permitted  the  act 
of   violence   in   question   embraces   the   element   of 

8.    knowledge  of  the  danger  threatened  or  of  the  facts 
from  which  the  danger  may  be  anticipated. 
A  general  averment  of  negligence  is  sufficient  if  a 

4.    violation  of  duty  is  shown. 

The  further  objection  is  made  that,  although  the 
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complaint  counts  upon  the  negligence  of  appellant's  brake- 
man,  there  is  no  averment  that  the  brakeman  was  act- 

5.  ing  within  the  scope  of  his  employment  when  the 
alleged  omission  of  duty  occurred.  The  duty  to  pro- 
tect passengers  from  the  assaults  of  other  passengers  is 
among  the  recognized  duties  of  a  brakeman.  It  is  alleged 
that  he  was  in  charge  of  the  car  as  brakeman,  and  he  is 
charged  with  having  neglected  this  particular  duty.  Con- 
sidering all  the  allegations,  we  think  the  complaint  complies 
reasonably  with  the  rules  of  pleading.  Louisville,  etc.,  R, 
Co,  V.  Kendall  (1894),  138  Ind.  313. 

Exception  was  taken  to  instruction  six,  given  to  the  jury 
at  the  request  of  appellee,  which  is  as  follows:    '*The  com- 
mon carrier  of  passengers  owes  them  not  merely  the 

6.  duty  of  transportation,  but  also  that  of  exercising  for 
their  safety  the  highest  care  and  diligence  compatible 

with  the  nature  of  the  carriage.  The  carrier  owes  the  passen- 
ger the  duty  of  warning  him  and  protecting  him  against 
danger,  when  it  is  at  hand  and  known  to  the  carrier.  Com- 
mon carriers  are  required  to  exercise  the  highest  degree  of 
care  to  secure  the  safety  of  their  passengers,  and  are  respon- 
sible for  the  slightest  neglect,  if  injury  is  caused  thereby."  It 
is  conceded  that  this  degree  of  care,  if  applied  to  a  case 
where  injury  to  a  passenger  has  resulted  from  defective  road- 
bed or  equipment,  or  neglect  of  duty  in  the  selection  of  com- 
petent servants,  would  be  correct,  but  that  in  the  case  at  bar, 
where  the  injury  arose  from  the  act  of  a  third  party  and  not 
from  any  fault  of  the  carrier,  it  is  not  applicable.  The  case 
of  Tall  V.  Baltimore  Steam  Packet  Co,  (1899),  90  Md.  248, 
44  Atl.  1007,  47  L.  R.  A.  120,  is  relied  upon.  It  supports 
appellant's  position,  but  it  is,  as  we  believe,  against  the 
weight  of  the  authorities. 

Ferry  Companies  v.  White  (1897),  99  Tenn.  256,  41  S,  W. 
583,  38  L.  B.  A.  427,  was  an  action  against  a  steamboat  com- 
pany for  personal  injuries  to  a  passenger  caused  by  the  neg- 
ligent use  of  a  gun  by  another  passenger.    In  an  instruction 
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the  trial  court  said:  **The  defendants  in  this  case  were 
bound  to  exercise  the  utmost  care  and  vigilance  for  main- 
taining order  and  guarding  the  plaintill,  White,  who  was  a 
passenger  on  board,  against  personal  injury,  from  whatever 
source  arising,  which  might  reasonably  have  been  expected 
to  occur,  in  view  of  all  the  circumstances  of  the  case  and  the 
number  and  character  of  the  passengers  on  board  the  boat." 
In  a  preceding  part  of  the  instructions  the  trial  court  further 
said  that  the  defendant  was  liable  ''for  injuries  and  losses 
arising  from  even  the  slightest  negligence. ' '  Upon  appeal  the 
supreme  court  of  Tennessee  aflSrmed  the  judgment,  citing  the 
leading  case  of  Flint  v.  Norwich,  etc,  Tram.  Co.  (1868),  6 
Blatch.  158,  Fed.  Cas.  No.  4,873  (and  see  Flint  v.  Norwich, 
etc.,  Trans.  Co.  [1868],  34  Conn.  554;  Flint  v.  Norwich,  etc., 
Trans.  Co.  [1871],  13  Wall.  [U.  S.]  3,  20  L.  Ed.  556),  in 
which  Shipman,  J.,  in  submitting  to  the  jury  a  case  involving 
the  liability  of  a  steamer  and  its  owners  for  an  injury  sus- 
tained by  one  passenger  from  the  act  of  a  fellow  passenger, 
said:  *'The  defendants  were  bound  to  exercise  the  utmost 
vigilance  and  care  in  maintaining  order  and  guarding  the 
passengers  against  violence,  from  whatsoever  source  arising, 
which  might  reasonably  be  anticipated,  or  naturally  be  ex- 
pected to  occur,  in  view  of  all  the  circumstances,  and  the 
number  and  character  of  the  persons  on  board."  The  rule 
has  been  adopted  in  Ooddard  v.  Grand  Trunk  Railway 
(1869),  57  Me.  202,  2  Am.  Rep.  39;  Stewart  v.  Brooklyn, 
etc.,  R.  Co.  (1882),  90  N.  Y.  588,  43  Am.  Rep.  185;  New  Or- 
leans,  etc.,  R.  Co.  v.  Burke  (1876),  53  Miss.  200,  24  Am.  Rep. 
689;  Pittsburgh,  etc.,  R.  Co.  v.  Hinds  (1866),  53  Pa.  St. 
512,  19  Am.  Dec.  224k;  Carpenter  v.  Boston,  etc.,  R.  Co. 
(1884),  97  N.  Y.  494,  49  Am.  Rep.  540;  Calloway  v.  Chi- 
cago, etc.,  R.  Co.  (1894),  56  Minn.  346,  57  N.  W.  1058,  23 
L.  R.  A.  442,  45  Am.  St.  468;  Pittsburgh,  etc.,  R.  Co.  v.  Pil- 
low (1874),  76  Pa.  St.  510,  18  Am.  Rep.  424.  Many  cases 
might  be  cited  to  the  effect  that  the  law  will  not  tolerate  any 
negligence  on  the  part  of  (.oinirioii  carriers,  although  they  are 
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not  insurers  of  the  safety  of  their  passengers.  The  instruc- 
tions as  a  whole  were  favorable  to  appellant.  They  told  the 
Jury  that  the  railroad  company  was  not  an  insurer  of  the 
safety  of  the  plaintiff ;  that  if  the  evidence  failed  to  estab- 
lish that  the  defendant  could  have  prevented  Alexander  from 
firing  the  shot,  or  if  the  defendant  did  not  know  or  have  good 
reason  to  believe  that  Alexander  intended  to  fire  the  shot, 
in  time  to  take  the  necessary  steps  to  prevent  him  from  so 
doing,  the  verdict  should  be  for  the  defendant.  There  is 
evidence  from  which  the  jury  could  reasonably  infer  that 
appellant's  brakeman  had  knowledge  of  Alexander's  inten- 
tion to  shoot  in  time  to  prevent  his  shooting,  and  that  he 
was  near  enough  to  him  to  prevent  same.  All  the  evidence 
is  that  he  made  no  effort  to  prevent  the  shooting. 
■  Judgment  affirmed. 


Indianapolis  Street  Railway  Company  v. 
Hoffman. 

[No.  6,120.    Filed  November  19,  1907.] 

1.  Tbial. — Interrogatories, — Street  Railroads. — Excessive  Speed. — 
In  an  action  for  damages  caused  by  defendant  street  railroad 
company's  negligence  in  running  its  cars  at  an  excessive  speed, 
answers  to  interrogatories,  which  fail  to  show  the  rate  of  speed, 
cannot  control  a  general  verdict  for  plaintiff,  the  presumption 
being,  in  the  absence  of  such  showing,  that  such  car  was  nm  as 
alleged  in  the  complaint,    p.  509. 

2.  Same. — Interrogatories. — Contributory  Negligence. — Street  Rail- 
roads.— ^Answers  to  interrogatories  showing  that  plaintiff  went 
upon  the  defendant  street  railroad  company's  track  where  ordi- 
nary care  suggested  no  danger,  and  that  while  crossing  he  was 
struck  by  a  car  run  at  an  excessive  speed,  and  that,  except  for 
such  speed,  of  which  plaintiff  was  ignorant,  he  could  have  crossed 
safely,  do  not  establish  contributory  negligence,    p.  509. 

3.  Stbeet  Railroads. — Excessive  Speed. — Travelers.^<^ontributory 
Vegligence. — Presumptions. — ^Travelers  have  the  right  to  assume 
that  street-cars  will  be  operated  at  an  ordinary  and  lawful  speed ; 
and  they  are  not  guilty  of  contributory  negligence  in  acting  upon 
such  assumption,  unless  they  have  knowledge  to  the  contrary, 
p.  510. 

Prt)m  Johnson  Circuit  Court ;   W.  J.  Btickingkam,  Judge. 


MAY  TERM,  1907.  509 

Indianapolis  St.  R.  Co.  v.  HofTman — 40  Ind.  App.  508. 

Action  by  Wolf  Hoffman  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 

William  A.  Johnson  and  Wymond  J.  Beckett,  for  appellee. 

RoBY,  J. — Judgment  against  appellant  for  $1,500  on  ac- 
count of  personal  injuries.  The  jury  with  a  general  verdict 
returned  answers  to  thirty  interrogatories.  Appellant's  mo- 
tion for  judgment  thereon  was  overruled,  and  error  in  such 
ruling  is  relied  upon  for  reversal. 

It  is  charged  in  the  complaint  that  the  plaintiff  was  in  the 

exercise  of  due  care,  driving  along  New  Jersey  street,  in  the 

city  of  Indianapolis,  and  in  crossing  the  defendant's 

1.  double-track  street  railway  on  Massachusetts  avenue, 
he  was  struck  and   injured  by  a  street-car  which 

the  dcfendaMt  negligently  ran  at  a  high  and  dangerous  rate 
I  of  speed.    The  answers  to  interrogatories  contain  nothing 

I  bearing  upon  the  rate  of  speed  at  which  appellant's  street- 

I  car  was  operated.   Its  negligence  stands  admitted,  so  far  as 

this  motion  is  concerned,  and  the  general  verdict  authorizes 

the  presumption  that  the  car  was  running  at  the  highest  pos- 
i  sible  rate  of  speed  within  the  averment.  Appellant's  position 

is  that  appellee,  in  the  exercise  of  ordinary  care,  could  have 
I  avoided  the  accident,  notwithstanding  the  negligent  speed 

which  appellant  maintained. 
'  The  answers  show  that  appellee,  when  he  was  hurt,  was 

i  driving  across  a  double-track  street  railway  from  the  north. 

He  was  a  mature  man,  in  full  control  of  his  horse. 

2.  Ordinarily    it    was    not    dangerous    to    cross    the 
tracks  in   the   manner  attempted,   and  it  was   not 

dangerous  to  enter  upon  the  south  track  as  he  did.  He  did 
not  see  the  car,  nor  know  of  its  proximity  and  speed  before 

j  he  was  near  enough  to  the  south  track  to  be  in  danger. 

I  Upon  seeing  the  car  he  urged  his  horse  forward,  to  get 

across.    He  was  hindered  and  delayed.     The  wheels  of  his 
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wagon  caught  on  the  track.  His  view  of  the  track  was  not 
obstructed  when  his  horse  approached  the  north  track,  and 
when  it  was  between  the  two  tracks,  he  could,  **by  using  or- 
dinary care,  have  seen  and  avoided  the  car  that  struck  him." 
It  is  also  found  that  he  would  not  have  known  by  the  use  of 
** ordinary  care,"  before  his  horse  entered  upon  and  while 
it  was  on  the  north  track,  and  just  before  it  entered  upon  the 
south  track,  that  it  was  dangerous  to  cross  said  south 
track.  He  was  prevented  from  knowing  that  it  was  danger- 
ous to  cross  because  of  the  high  rate  of  speed  of  the 
car,  and  he  tried  to  get  his  horse  off  the  track  in  some  way 
besides  driving  across.  When  it  first  appeared  that  he 
was  going  to  enter  upon  the  south  track  the  car  was  so  close 
that  the  motorman  could  not  stop  it,  on  account  of  the  high 
rate  of  speed,  in  time  to  avoid  a  collision.  The  motion  was 
correctly  disposed  of.  There  is  no  finding  that  appellee 
knew  the  speed  of  the  approaching  car,  nor  are  facts. found 
from  which  the  conclusion  irresistibly  arises  that  he  should 
have  known  it.    The  traveler  upon  a  public  highway  has  a 

right  to  assume,  within  reasonable  limits,  that  other 
3.    persons  using  it  will  exercise  reasonable  care  in  so 

doing.  Appellee  cannot  be  considered  as  contribu- 
torily  negligent  for  failing  to  anticipate  the  negligence  of 
the  defendant.  Indianapolis  St  B.  Co.  v.  Bolin  (1907),  39 
Ind.  App.  169;  Union  Traction  Co.  v.  Vandercook  (1904), 
32  Ind.  App.  621.  If  appellee  had  been  struck  by  a  car  ran 
in  a  careful  and  proper  manner,  his  failure  to  see  and  avoid 
it  would  deprive  him  of  any  right  of  action.  Having  been 
struck  by  a  car  run  at  a  rapid  and  reckless  rate,  his  failure 
to  avoid  it  must  be  coupled  with  knowledge,  actual  or  con- 
structive, not  only  that  a  car  was  approaching  along  the 
track,  but  that  it  was  running  at  a  rate  of  speed  which  made 
it  hazardous  to  cross,  before  the  courts  can  say,  as  a  matter 
of  law,  against  a  verdict,  that  he  did  not  exercise  reasonable 
care  under  the  circumstances.  Any  other  holding  would  put 
a  premium  on  negligence  by  such  companies,  making  that 
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which  is  a  basis  of  liability  a  sure  avenue  of  escape  from 
liability. 
Judgment  afSrmed. 


Lake  Erie  &  Western  Railway  Company  v. 
Hobbs  et  al. 

[No.  5,498.    Filed  April  24,  1907.    Rehearing  denied  June  25,  1907. 
Transfer  denied  November  19,  1907.] 

1.  Appeal. — Law  of  the  Case. — Prior  Decisions  Involving  Same 
Transaction, — The  Supreme  Court's  decision  on  a  complaint  simi- 
lar to  the  one  at  bar  and  growing  out  of  the  same  transaction  will 
be  followed  by  the  Appellate  Court  in  its  decision  on  the  com- 
plaint before  it.    p.  514. 

2.  lUiLBOADS. — Setting  Fires,  —  Insurance.  —  Subrogation,  —  Equi- 
table Assignments, — Where  an  insurance  company  pays  to  the 
assured  the  loss  caused  by  the  neghgence  of  a  railroad  company 
In  burning  the  insured  property,  such  payment  amounts  to  an 
equitable  assignment  of  so  much  of  the  assured's  claim  against 
such  railroad  company,  and  subrogates  the  Insurance  company  to 
the  rights  of  the  assured  in  enforcing  same.    p.  515. 

3.  Same. — Fires. — Insurance, — Excess. — ^An  assured,  who  suffers  a 
loss  in  excess  of  the  insurance  received  on  account  of  a  loss 
caused  by  a  fire  negligently  set  by  a  railroad  company,  has  the 
right  to  recover  such  excess  from  such  railroad  company,    p.  515. 

4.  Action, — Personal. — Railroa4s. — Fires. — Insurance. — Otcner, — ^A 
right  of  action  for  the  negligence  of  a  railroad  company  in  burn- 
ing an  assured's  property  is  purely  personal,  and  the  insurer 
acquires  a  ben^cial  interest  in  such  right  to  the  amount  of  the 
insurance  paid.    p.  516. 

5.  Same. — Parties, — Insurance. — Oicner. — Railroads. — ^Where  an  in- 
surance company  pays  a  loss  caused  by  the  negligence  of  a  rail- 
road company  in  setting  fires,  the  assured  may,  in  common-law 
Jurisdictions,  maintain  an  action  for  himself  and  as  trustee  for 
the  insurer ;  or  in  case  of  the  assured's  refusal,  the  insurer  may 
maintain  it  in  assured's  name;  or  the  insurer  may  file  a  bill  in 
equity  making  the  assured  and  the  railroad  company  parties,  p.  516. 

0.  Same. — Parties. — Insurance. — Otcner, — Railroads. — Under  code 
procedure  the  Insurer,  paying  the  loss,  may  alone  or  jointly  with 
the  owner  of  property  maintain  an  action  against  the  railroad 
company  negligently  burning  such  property,    p.  517. 

7.  Pleadino. — Parties. — Settlement  of  Rights  in  One  Action. — ^The 
modem  tendency  is  to  sweep  away  ancient  and  useless  forms  and 
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technicalities  and  determine,  in  a  single  action,  the  substantial 
rights  of  the  parties  to  a  transaction,    p.  517. 

8.  PLKADmo. — Parties, — Insurance, — Railroads. — Equitable  Rights. 
— Cross-Complaint. — Where  an  insurance  company  pays  for  a  por- 
tion of  the  assured's  loss  caused  by  the  negligence  of  a  railroad 
company  in  burning  assured's  property,  such  owner  may  main- 
tain his  action  claiming  the  whole  amount  and  make  the  insurer 
a  defendant,  under  §268  Bums  1901,  §208  R.  S.  1881,  without 
showing  any  reason  for  failure  to  Join  the  insurer  as  plaintiff; 
and  the  insurer  may  then  set  up  its  rights  in  a  cross-complaint, 
demanding  its  share  of  the  recovery,    p.  518. 

9.  Same. — Complaint. — Lato. — Equity. — Where  the  facts  stated  In 
a  complaint,  under  the  code,  entitle  the  plaintiff  to  any  relief, 
either  at  law  or  In  equity,  such  complaint  is  sufficient  on  de- 
murrer,   p.  519.     • 

10.  Action. — Railroads. — Fires. — Insurance. — Satisfaction  and  Dis- 
charge.— A  railroad  company  which  has  negligently  burned  as- 
sured's property  has  no  Just  cause  of  complaint  at  the  manner  of 
the  distribution  of  its  payment,  so  long  as  it  is  discharged  from 
all  liability  by  such  payment,    p.  519. 

11.  Appeal. — Briefs. — Waiver. — ^A  failure  to  present  questions  on 
appeal  as  required  by  Appellate  Court  rule  twenty -two  is  a  waiver 
of  such  questions,    p.  520. 

12.  TniAL. — Interrogatories. — Railroads. — Setting  Fires. — Answers 
to  interrogatories  to  the  Jury  that  the  railroad  company's  engine 
was  inspected  and  found  in  good  condition  at  Lima,  Ohio ;  that  it 
was  run  by  skilled  men ;  that  when  it  passed  Hobbs,  Indiana,  it 
was  emitting  coals  as  large  as  beans  and  peas;  that  it  had  an 
"insufficient  spark-arrester"  and  that  the  crew  '*said"  they  had  no 
notice  of  the  emission  of  such  coals,  are  not  irreconcilable  with  a 
verdict  for  plaintiff,    p.  520. 

13.  Raiuioads. — Negligence. — Setting  Fires. — Question  for  Jury. — 
Whether  a  railroad  company  was  negligent,  under  all  of  the  cir- 
cumstances, in  operating  an  engine  which  emitted  coals  of  fire  as 
large  as  beans  and  peas,  is  a  question  for  the  Jury.    p.  521. 

14.  Trial. — Interrogatories. — Negligence. — Several  Acts  of.— Proof 
of  One. — ^Where  several  acts  of  negligence  are  alleged,  and  the 
answers  to  the  Interrogatories  to  the  Jury  fail  to  negative  all,  a 
general  verdict  for  plaintiff  should  stand,    p.  521. 

1 6.  Sa me. — Ins tructions. — Damages. — Fires.  —  R ailroads.  —  An  in- 
struction, in  action  against  a  railroad  company  for  damages 
caused  by  fires,  that  the  measure  of  damages  was  the  reasonable 
value  of  the  property,  is  not  prejudicial  to  the  company,  thouf^ 
a  portion  of  such  loss  was  real  property,  the  proper  value  of  such 
loss  being  the  difference  in  value  of  the  land  before  and  after  the 
fire.    p.  522. 

16.    Same. — Erroneous  Instructions. — Curing  by  Interrogatories. — 
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Where  the  answers  to  the  interrogatories  to  the  jury  show  that 
appellant  was  not  harmed  by  an  erroneous  instruction,  the  judg- 
ment will  not  be  disturbed,    p.  522. 

17.  Trial. — histructions, — Witnesses. — CredihUity, — Clerical  Error. 
— An  instruction  that  the  jury  should  reconcile  all  of  the  evidence, 
if  possible,  but  if  they  could  not,  then  they  should  believe  the 
witnesses  they  "deem  most  worthy  of  credit,"  and  disbelieve  those 
they  "deem  most  worthy  of  credit,"  considered  with  other  instruc- 
tions is  not  misleading,  the  word  "unworthy"  evidently  being 
intended  in  the  latter  clause,    p.  523. 

18.  Appeal. — Instructions. — Duplication.— It  is  not  error  to  refuse 
instructions  requested,  where  they  are  covered  substantially  by 
those  given,    p.  524. 

19.  Same. — Weighing  Evidence.— The  Appellate  Court  will  not 
weigh  conflicting  oral  evidence,    p.  524. 

Prom  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Action  by  William  S.  Hobbs  against  the  Lake  Erie  & 
Western  Railway  Company  and  the  Ohio  Farmers  Insurance 
Company.  Prom  a  judgment  in  favor  of  plaintiff  and  the  in- 
surance company,  the  railroad  company  appeals.    Affirmed. 

John  B.  Cockrum,  Shirts  cfe  Fertig,  and  Hawkins,  Smith 
&  Hawkins,  for  appellant. 

Nash  &  Teter,  Kane  dk  Kane,  and  Dan  Waugh,  for  appel- 
lee, Hobbs. 

Elliott  &  Elliott,  for  appellee  insurance  company. 

Hadlet,  J. — This  was  an  action  by  appellee  Hobbs  to  re- 
cover damages  for  loss  of  property  by  fire  by  reason  of  the 
alleged  negligence  of  appellant,  and  cross-action  by  ap- 
pellee Ohio  Farmers  Insurance  Company  to  recover,  on  ac- 
count of  the  same  alleged  negligence,  for  the  amount  of  in- 
surance paid  to  said  Hobbs.  The  amended  complaint  was  in 
two  paragraphs,  and  made  appellant  and  appellee  insurance 
company  defendants.  The  appellee  insurance  company  filed 
a  croBS-complaint  in  two  paragraphs.  Demurrers  were  filed 
by  appellant  to  the  first  and  second  paragraphs  of  the  com- 
plaint and  to  the  first  and  second  paragraphs  of  cross-com- 
plaint, each  of  which  demurrers  was  overruled.  Appellant 
then  moved  to  strike  out  the  cross-complaint,  which  was  also 
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overruled.  Issue  was  properly  joined  by  all  the  parties  to 
the  different  pleadings,  appellee  Hobbs  filing  a  general  denial 
to  the  cross-complaint  of  appellee  insurance  company  and  to 
aflSrmative  answers  of  appellant.  TriAl  by  jury  and  verdict 
for  $460  for  appellee  Hobbs  on  his  complaint  and  for  $990 
for  appellee  insurance  company  on  the  cross-complaint.  In- 
terrogatories numbered  from  one  to  one  hundred  twelve 
were  answered  by  the  jury.  Appellant  moved  for  judg- 
ment in  its  favor  on  the  answers  to  interrogatories  upon  the 
whole  case,  and  also  as  to  each  paragraph  of  the  complaint 
and  cross-complaint  separately,  all  of  which  were  overruled. 
Motion  was  also  filed  by  appellant  for  a  new  trial  as  to  the 
whole  case,  and  separate  motions  for  new  trial  upon  the  is- 
sues on  the  complaint  and  cross-complaint,  each  of  which  was 
overruled. 

The  overruling  of  the  demurrers  to  the  first  and  second 
paragraphs  of  complaint  are  first  presented.  These  para- 
graphs are  substantially  the  same  as  the  first  and 
1.  second  paragraphs  of  complaint  in  the  cases  of  Lake 
Erie,  etc.,  R.  Co.  v.McFall  (1905),  165  Ind.  574,  and 
Lake  Erie,  etc.,  B.  Co.  v.  Ford  (1906),  167  Ind.  205,  actions 
growing  out  of  the  same  fire,  and  under  the  authority  of 
those  cases  the  demurrers  thereto  were  properly  overruled. 
The  first  and  second  paragraphs  of  the  cross-complaint  of  ap- 
pellee insurance  company,  after  reciting  that  it  was  engaged 
in  the  fire  insurance  business,  aver  the  facts  in  the  same 
words  as  contained  in  the  first  and  second  paragraphs  of  the 
amended  complaint.  Each  then  alleges  that  prior  to  the  fire 
said  insurance  company  insured  the  buildings  of  said  Hobbs, 
which  were  worth  $1,500,  and  that  **by  reason  of  and  on  ac- 
count of  the  destruction  of  said  property  by  fire,  by  and 
through  the  negligence,  carelessness,  and  wrongfulness  of 
said  Lake  Erie  &  Western  Railroad  Company,  as  herein 
stated  and  not  otherwise,  said  insurance  company  was  com- 
pelled to  and  did,  on  April  29,  1002,  pay  under  such  policy, 
by  its  terms,  the  full  amount  of  said  insurance,  to  wit. 
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$1,000;  that,  by  reason  of  the  facts  aforesaid,  cross-com- 
plainant says  it  has  been  subrogated  to  all  the  rights  of  said 
William  S.  Hobbs,"  closing  with  the  averment  '*that,  by 
reason  of  the  facts  aforesaid,  it  has  sustained  damages  in  the 
sum  of  $1,000."  Appellant's  motion  to  strike  out  the  cross- 
complaint  is  on  two  grounds:  (1)  '*That  the  cross-com- 
plaint was  irrelevant  and  surplusage;  (2)  that  the  original 
action's  being  one  to  recover  for  an  alleged  tort  a  cross-com- 
plaint cannot  be  filed  for  the  purpose  of  procuring  a  sep- 
arate recovery  for  parts  of  the  same  tort."  The  overruling 
of  the  demurrer  and  motion  will  be  considered  together. 

It  is  well  settled  by  the  authorities  that  where  insured 

property  is  destroyed  by  the  negligent  act  of  another,  and 

the  insurer  pays  the  insured  for  said  loss  according  to 

2.  the  contract,  such  payment  to  the  owner  does  not  bar 
the  right  of  recovery  against  the  party  originally  lia- 
ble for  the  loss ;  but  such  payment  creates  an  equitable  as- 
signment to  the  insurer  of  the  amount  embraced  in  such 
payment.  This  equitable  assignment  does  not  create  a 
new  right  of  action  in  the  insurer,  but  subrogates  the  insurer 
to  the  existing  right  of  action  of  the  insured,  and  can  only 
be  enforced  in  the  right  of  the  latter.  Phenix  Ins.  Co.  v. 
Pennsylvania  R.  Co.  (1893),  134  Ind.  215,  20  L.  R.  A.  405, 
and  cases  cited;  Oracle  v.  New  York  Ins.  Co.  (1811),  8  Johns. 
•237,  ^245;  Baltimore,  etc.,  B.  Co.  v.  Countryman  (1896),  16 
Ind.  App.  139;  Mason  v.  Sainsbury  (1782),  3  Doug.  61; 
Yaies  v.  Whyte  (1838),  4  Bing.  N.  C.  272 ;  Rockingham,  etc., 
Ins.  Co.  V.  Bosher  (1855),  39  Me.  253,  63  Am.  Dec.  618; 
Newcomb  v.  Cincinnati  Ins.  Co.  (1872),  22  Ohio  St.  382,  10 
Am.  Rep.  746 ;  4  Joyce,  Insurance,  §3574. 

It  is  equally  well  settled  that  where  the  assured  sustains 
a  loss  in  excess  of  the  insurance  received,  he  has  an  un- 
doubted right  to  have  the  excess  satisfied  by  action 

3.  against  the  wrongdoer.     Newcomb  v.  Cincinnati  Ins. 
Co.,  supra;  4  Joyce,  Insurance,  §3574;  Phoenix  Ins. 

Co.  V.  EHe,  etc.,  Trans.  Co.  (1896),  117  U.  S.  312,  6  Sup. 
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Ct.  750,  29  L.  Ed.  873;  Nevil  v.  Clifford  (1882),  55  Wis.  161, 
12  N.  W.  419. 

The  right  of  the  property  owner  to  recover  damages 

for  its  destruction  is  not  an  incident  to  property  in  the 

thing  destroyed,  but  is  a  personal  right,  and  the  in- 

4.  surer  acquires  a  beneficial  interest  in  that  right  of 
action  in  proportion  to  the  sum  paid  by  him  to  the 

owner  on  account  of  such  destruction.  Phoenix  Ins.  Co.  v. 
Erie,  etc.,  Trans.  Co.,  supra.  Any  other  rule  would  be  un- 
just. Since,  if  the  owner  were  permitted  to  recover  from 
the  insurer  and  also  from  the  tort-feasor,  he  would  be  re- 
ceiving more  than  the  destroyed  property  was  worth,  and 
thus  profit  by  disaster.  On  the  other  hand,  if  payment  by 
the  insurer  was  an  acquittance  of  the  wrongdoer,  it  would 
enable  him  to  escape  the  penalties  of  his  own  wrong  and  re- 
ceive the  benefits  of  an  insurance  for  which  he  never  paid. 
And  while  it  is  clear,  in  both  reason  and  authority,  that  the 
insurer  shall  be  thus  subrogated  and  his  rights  protected, 
there  is  some  apparent  conflict  in  the  authorities  as  to  how 
his  rights  shall  be  enforced.  An  examination  of  the  authori- 
ties, however,  discloses  the  rock  upon  which  they  split,  and 
renders  their  reconciliation  easy. 

In  t'hose  forums  where  the  common-law  procedure  pre- 
vails, it  is  uniformly  held  that  either  the  assured  must 
maintain  the  action  as  trustee  for  the  insurer,   or, 

5.  upon  his  refusal,  the  insurer  must  maintain  it  in  the 
name  of  the  insured.  In  the  latter  case,  if  the  insur- 
ance covers  the  whole  loss,  the  insured  is  only  a  nominal 
party  and  has  no  control  over  the  action.  Or,  in  a  proper 
case,  the  insurer  might  file  his  bill  in  equity,  making  all 
parties  defendants,  and  thus  have  his  rights  adjudged  and 
determined.  Bliss,  Code  PL  (3d  ed.),  §65;  Rockingham, 
etc.,  Ins.  Co.  v.  Bosher,  supra;  Hart  v.  Western  R.  Corp. 
(1847),  13  Met.  (Mass.)  99,  46  Am.  Dec.  719;  Phoenix  Ins. 
Co.  V.  Erie,  etc..  Trans.  Co.,  supra. 

But  in  those  courts  where  the  code  procedure  prevails  the 
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rule  of  practice  is  different    There  the  rule  '*that  actions 
shall  be  maintained  by  the  real  party  in  interest" 

6.  eliminates  the  fictitious  or  nominal  party,  and  it  is 
therefore  held  with  practical  unanimity  in  such  jur- 

isdietions  that,  where  the  insurance  covers  the  whole  loss 
and  the  insured  is  satisfied,  the  insurer  may  sue  independ- 
ently in  his  own  name,  but  in  assured 's  right,  for  the  amount 
of  insurance  paid.  And  in  case  the  insurance  only  partially 
covers  the  loss,  and  the  insured  is  unsatisfied,  the  insurer 
and  insured  may  join  in  an  action  as  plaintiffs  against  the 
tort-feasors,  Newcomb  v.  Cincinnati  Ins.  Co.,  supra;  Bliss, 
Code  PI.  (3d  ed.),  §65;  Grain  v,  Aldrich  (1869),  38  Cal. 
514,  99  Am.  Dec.  423 ;  Phenix  Ins.  Co.  v.  Pennsylvania  R. 
Co.,  supra;  Wiggins  v.  McDonald  (1861),  18  Cal.  126;  Sin- 
gleton  v.  O'Blenis  (1890),  125  Ind.  151;  Lapping  v.  Duffy 
(1874),  47  Ind.  51.  So  far  the  way  is  clear.  But  in  the 
case  at  bar  neither  of  the  forms  just  given  was  pursued. 
Here  the  pleadings  show  that  the  loss  was  greater  than  the 
insurance.  The  insured  brought  the  action  for  the  whole 
amount  of  the  loss,  making  the  insurer  a  party  defendant  to 
answer  to  its  interest,  without  averring  what  that  interest 
was  or  that  it  had  refused  to  join  as  plaintiff.  The  in- 
surer returns  with  the  cross-complaint,  setting  up  the  wrong, 
the  loss,  the  payment  of  the  amount  of  insurance,  and  asking 
a  subrogation,  and  thereby  a  judgment  pro  tanto.  Appel- 
lant insists  that  this  procedure  cannot  be  maintained ;  that 
it  is  a  splitting  of  the  cause  of  action — a  tort.  This  pro- 
cedure appears  to  be  new.  Counsel  have  not  cited,  and, 
after  careful  investigation,  we  have  been  unable  to  find,  any 
authority  in  exact  terms  approving  or  disapproving  it.  But 
this  does  not  necessarily  mean  it  may  not  be  maintained. 

Modem  thought  and  development  are  averse  to  the  sub- 
tleties and  technicalities  of  the  ancient  forms  of  procedure 
whereby,  in  courts  of  justice,  the  ends  of  justice  were 

7.  oftentimes  defeated.    The  adoption  of  our  code  was 
in  the  line  of  this  legal  progression.    By  it  the  dis- 
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tinctions  between  common-law  and  equity  practice  were 
abolished,  ancient  forms  effaced,  and  the  intent  clearly  ex- 
pressed that  an  ultimate  determination  of  all  questions, 
legal  or  equitable,  or  both,  between  the  parties  to  the  trans- 
action, should  be  had  in  one  judgment. 

By  §263  Bums  1901,  §262  R.  S.  1881,  it  is  provided: 
**A11  persons  having  an  interest  in  the  subject  of  the  action, 

and    in    obtaining    the    relief    demanded,    shall   be 
8.    joined  as  plaintiffs,  except    as    otherwise    provided 

in  this  act.''  (Our  italics.)  Section  269  Burns  1901, 
§268  R.  S.  ,1881,  provides:  **Any  person  may  be  made  a 
defendant  who  has,  or  claims,  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
.  complete  determination  or  settlement  of  the  questions  in- 
volved." Section  270  Bums  1901,  §269  R.  S.  1881,  pro- 
vides:  *'0f  the  parties  in  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants ;  but, 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint."  Con- 
struing these  sections  together,  as  we  must,  it  appears  that, 
where  parties  are  united  in  interest,  they  should  be  joined 
as  plaintiffs  or  defendants  under  §270,  supra.  But  where 
one  of  the  parties  claims  an  interest  in  the  subject  of  the 
action,  and  this  claim  is  disputed  by  the  other,  then  it  is 
necessary,  for  a  full  determination  of  the  questions  involved, 
for  one  to  be  a  plaintiff  and  the  other  a  defendant,  under 
§269,  supra.  And,  where  the  pleadings  show  that  such  a 
controversy  exists,  said  latter  section  does  not  require  the 
plaintiff  to  state  the  reason  why  such  other  party  is  made 
defendant.  The  averments  of  the  complaint  and  cross-com- 
plaint exhibit  a  controversy  between  plaintiff  and  cross- 
complainant.  The  plaintiff  asks  for  judgment  for  the  whole 
loss.  The  cross-complainant  asserts  an  equitable  assignment 
to  it  of  a  sta;ted  portion  of  whatever  the  plaintiff  may  be 
entitled  to  recover.    This  is  a  controversy  that  each  has  a 
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right  to  have  determined  in  this  suit.  If,  as  appellant  con- 
tends, they  should  be  joined  as  plaintiffs,  then  their  contro- 
versy, the  division  of  the  recovery,  must  be  determined  by 
another  suit.    This  is  unnecessary  and  unreasonable. 

Under  the  code,  legal  and  equitable  relief  are  administered 
in  the  same  forum  and  according  to  the  same  general  plan. 

A  party  cannot  be  sent  out  of  court  merely  because 
9.    his  facts  do  not  entitle  him  to  relief  at  law,  or  merely 

because  he  is  not  entitled  to  relief  in  equity,  as  the 
case  may  be.  He  cap  he  sent  out  of  court  only  when,  upon 
his  facts,  he  is  oititled  to  no  relief  either  at  law  or  in  equity. 
All  the  parties  to  a  transaction  have  a  right  to  have  all  of  the 
questions  involved  in  such  transaction  settled  in  one  pro- 
ceeding. And  where,  as  here,  there  is  an  equitable  interest 
in  the  controversy  between  the  two  principal  parties,  either 
the  plaintiff  or  defendant  has  the  right,  if  he  so  desires,  to 
have  all  the  parties  having  any  such  interest  before  the 
court,  in  order  that  its  judgment  shall  be  a  final  determina- 
tion of  the  whole  matter,  and  leave  nothing  to  be  done  by 
piecemeal. 

While  it  is  true  the  cross-complaint  alleges  the  wrongs 
of  appellant  and  loss  of  appellee  Hobbs  in  substantially  the 

same  words  of  the  complaint,  yet  it  is  clear  that  cross- 
10.     complainant  does  not  seek  to  recover  in  its  own  right 

by  an  independent  action,  but  that  it  does  seek  to  re- 
cover to  itself,  in  the  right  of  Hobbs,  by  virtue  of  subroga- 
tion, a  portion  of  the  damages  for  which  appellant  is  liable 
on  account  of  its  wrong.  There  is  no  possibility,  under  these 
pleadings,  of  appellant's  being  mulcted  twice  for  the  same 
tort  Counsel  has  not  suggested,  and  we  cannot  perceive, 
wherein  appellant  can  be  harmed  by  such  proceedings.  It 
IS  liable  for  and  should  pay  the  full  amount  of  the  damages 
occasioned  by  its  wrongful  act.  It  is  entitled  to  one  action 
and  one  satisfaction,  and  this  it  obtains  under  this  pro- 
cedure ;  and  whether  the  one  action  and  one  satisf  acticm  is 
by  one  plaintiff  and  one  cross-complainant,  or  by  two  plain- 
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tiffs,  would  seem  immaterial.  There  is,  in  fact,  no  division 
or  splitting  of  the  cause  of  action,  but  a  single  recovery; 
and  a  division  thereof,  between  two  parties  claiming  inter- 
ests therein,  is  sought  at  one  and  the  same  time.  This  is 
equitable  and  in  accord  with  the  fundamental  principles 
of  the  code.  The  demurrer  and  motion  were  properly  over- 
ruled. 

The  motion  of  appellant  for  judgment  on  the  interroga- 
tories and  answers  thereto,  notwithstanding  the  general  ver- 
dict, was  properly  overruled.     This  question  is  not 

11,  properly  presented  by  appellant,  as  its  presentation 
does  not  conf  om;i  to  rule  twenty-two.     It  has  be«i 

frequently  decided  by  this  court  in  such  cases  that  all  ques- 
tions not  presented  according  to  such  rule  are  held  to  be 
waived.  M.  8.  Huey  Co,  v.  Johnston  (1905),  164  Ind.  489; 
American  Food  Co.  v.  Halstead  (1905),  165  Ind.  633;  Chi- 
cago, etc.,  R.  Co.  V.  Wysor  Land  Co.  (1904),  163  Ind.  288. 
But,  nevertheless,  we  have  carefully  examined  the  ques- 
tion, and  find  that  said  interrogatories  and  ani^ers  thereto 
are  not  in  irreconcilable  conflict  with  the  general 

12.  verdict.     While  they  do  find  that  said  train  was 
equipped  with  a  standard  spark-arrester  that  was  in 

good  condition  when  it  left  Lima,  Ohio,  and  that  the  train 
was  run  in  the  ordinary  way  by  skilled  men,  they  also  find 
that  said  engine,  when  it  passed  the  town  of  Hobbs,  was 
emitting  large  quantities  of  sparks  and  coals  of  fire,  as  large 
as  beans  and  peas,  and  that  the  cause  of  this  was  ^'an  insuf- 
ficient spark-arrester."  It  is  found  that  none  of  the 
crew  of  said  train  had  knowledge  or  notice  that  said  engine 
was  emitting  such  large  sparks  and  coals  of  fire.  There  is 
an  answer  to  an  interrogatory  as  to  whether  they  had  such 
knowledge  or  notice,  that  **they  said  not."  This  is  not  a 
finding  of  a  fact,  and  is  far  from  finding  that  they  had  no 
such  knowledge.  In  fact,  it  would,  imply  that  the  jurors, 
notwithstanding  the  statement  of  the  crew,  from  all  the 
facts  and  circumstances,  believed  that  such  crew  had  such 
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knowledge,  or  should  have  had,  as  there  was  evidence  in- 
troduced, of  an  experienced  engineer,  that  if  the  trapdoor 
was  down,  or  if  an  engine  was,  for  some  reason,  throwing  an 
unusuallj  large  quantity  of  sparks  and  coals,  the  train 
crew  would  easily  discover  it  from  the  operation  of  the 
train.  If  the  defect  in  the  screen  was  of  such  a  character 
that  it  emitted  such  large  quantities  of  coals  and  fire,  and 
the  train  crew  knew  this  fact,  or,  in  the  exercise  of  reason- 
able observation  and  prudence,  should  have  known  of  this 
defect,  and  still  continued  so  to  run  the  train  as  to  emit  such 
dangerous  particles,  the  company  would  be  liable  for  any 
damages  thus  caused.  Applying  the  rule  that  all  presump- 
tions must  be  indulged  in  support  of  the  general  verdict  as 
against  answers  to  interrogatories,  we  can  readily  recon-. 
cile  these  answers  with  the  general  verdict  upon  the  fore- 
going theory. 

The  evidence  clearly  shows  that,  when  appellant's  train 

passed  through  the  town  of  Hobbs,  it  was  emitting  much 

larger  sparks  and  coals  of  fire,  and  in  much  larger 

13.  quantities  than  it  would  have  done  had  it  been  prop- 
erly equipped  with  a  spark-arrester  in  good  condition 

and  properly  operated.  Whether  it  had  been  in  this  condi- 
tion for  a  sufiicient  time  to  warrant  the  jury  in  finding  that 
appellant's  servants  should  have  known  of  its  defects,  or 
whether,  being  in  the  condition  in  which  the  evidence  shows 
it  was,  such  servants  should  have  known  of  it,  or  whether 
running  the  train  in  the  ordinary  way,  under  the  natural 
conditions  that  prevailed  at  the  time  with  reference  to  wind 
and  dry  weather,  was  negligence,  as  was  averred,  were  all 
questions  for  the  jury.  By  the  general  verdict  the  jury 
found  that  appellant  was  negligent  in  some  of  the  averred 
respects.  If  they  found  appellant  was  negligent  in  any  of 
the  particular  conditions  above  designated,  such  finding 
would  not  be  in  conflict  with  any  of  the  answers  to 

14.  the  interrogatories,  and  there  was  sufficient  evidence 
to  warrant  such  finding.    In  which  event,  judgment 
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on  the  interrogatories  should  not  be  entered.  Inland  Steel 
Co.  V.  Smith  (1907),  168  Ind.  245. 

Objection  is  made  to  the  giving  of  the  ninth  instruction, 

requested  by  appellee  Hobbs.     It,  in  substance,  instructed 

the  jury  that  the  measure  of  the  damages  was  the 

15.  reasonable  value  of  the  property  destroyed.  It 
is  urged,  that  since  a  portion  of  the  property  de- 
stroyed was  houses,  fences,  trees,  etc.,  and  therefore  a 
part  of  the  real  estate,  a  measure  of  the  damages  of  this 
portion  of  the  property  was  the  difference  in  value  be- 
tween the  real  estate  before  the  fire  and  its  value  after 
the  fire.  That  the  latter  rule  is  the  proper  method  of 
measuring  damage  to  real  estate,  there  can  be  no  denial; 
but  it  is  a  rule  for  the  purpose  of  ascertaining  the 
real  value  of  the  thing  destroyed,  and  is  to  the  advantage  of 
the  landowner.  An  apple  or  a  shade  tree  may  be  worthless 
apart  from  the  soil,  but  growing  in  it,  may  be  very  val- 
uable. When  tortiously  destroyed,  the  owner  is  entitled  to 
recover  its  value  as  a  part  of  the  real  estate,  and  with  re- 
spect to  the  beauty,  productiveness,  and  advantages  it  im- 
parts to  the  real  estate.  And  the  rule,  just  given,  as  to  the 
method  of  determining  that  value,  has  been  adopted.  If, 
however,  the  court  sought  to  limit  the  consideration  of  the 
jury  to  the  valuation  of  this  property  apart  from  the  soil, 
it  is  a  restriction  in  favor  of  the  appellant,  of  which  it  has 
no  right  to  complain. 

But  the  value  of  all  of  the  property,  including  the  im- 
provements, was  properly  in  evidence  and  is  absolutely  un- 
disputed.    This  evidence  shows  that  the  difference 

16.  in  the  value  of  the  real  estate  before  and  after  the 
fire  was  $1,350,  and  the  jury  specially  found  that  the 

personal  property  destroyed  was  of  the  value  of  $580,  al- 
though the  evidence  showed  it  was  worth  very  much  more. 
The  jury,  however,  rendered  verdict  for  $1,460  for  all  of 
the  property,  very  much  less  than  the  undisputed  evidence 
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showed  the  property  destroyed  was  worth,  so  that  it  is  clear 
appellant  was  in  noway  harmed  by  this  instruction. 

Objection  is  made  to  instruction  one,  given  by  the  court 

on  its  own  motion.    This  is  the  instruction  that  is  usually 

given  by  the  courts  throughout  the  State  as  to  the 

17.  credibility  of  the  witnesses.  In  it  the  court  said: 
*'It  is  your  duty  to  reconcile  the  statements  of  the 
witnesses  so  as  to  give  credence  to  all  the  testimony,  if  you 
can.  But  if  you  cannot  do  this  on  account  of  contradictions, 
then  it  would  be  your  duty  to  believe  the  witnesses  you  deem 
most  worthy  of  credit,  and  disbelieve  the  witnesses  you 
deem  most  worthy  of  credit.'*  Considering  the  objectionable 
expression  in  connection  with  what  goes  before,  and  the 
subsequent  instruction  given  by  the  court,  which  was  also  a 
stock  instruction  as  to  how  they  should  consider  and  weigh 
the  statements  of  the  different  witnesses,  their  demeanor, 
the  reasonableness  of  their  stories,  etc.,  it  is  apparent  that 
the  use  of  the  last  ''worthy"  was  a  clerical  mistake,  and 
was  used  instead  of  ** unworthy."  It  is  hardly  conceivable 
>  that  the  court  read  it  as  it  appeared  in  the  record,  but  if  he 
did  so  the  jury  could  not  have  been  misled  by  it,  and,  being 
upon  so  remote  an  element  of  the  trial,  we  cannot  believe 
that  the  appellant  was  harmed  in  any  of  its  substantial 
rights,  and  it  has  not  indicated  or  suggested  how,  by  any 
possibility,  its  rights  may  have  been  so  affected. 

Objection  is  made  to  the  giving  of  the  second  and  third 
instructions  at  the  request  of  plaintiff,  and  to  the  first  in- 
struction given  at  the  request  of  cross-complainant,  but  no 
sufficient  reason  is  given  in  support  thereof.  Objection  is 
also  made  to  the  giving  of  the  second  and  third  instructions 
given  at  the  request  of  cross-complainant,  but  under  our 
view  of  the  case,  as  given  in  the  discussion  of  the  sufficiency 
of  the  cross-complaint,  the  objection  made  is  not  tenable. 
Objection  is  also  made  to  the  refusal  of  the  court  to  give 
the  fifth,  tenth,  and  eleventh  instructions  asked  by  appel- 
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lant.     All  of  these  instructions  were  fully  covered 

18.  by  the  instructions  given  by  the  court.    In  fact,  the 
instructions  given  by  the  court  were  very  complete 

and  covered  every  phase  of  the  case  with  as  great  particu- 
larity as  the  law  requires,  and  they  certainly  were  as  favor- 
able to  the  appellant  as  the  appellant  had  any  right  to  ask. 
Objection  is  made  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  as  against  Hobbs,  and  also  as  against 
the  cross-complainant.    The  only  reason  assigned  that 

19.  has  not  heretofore  been  discussed,  is  that  the  evidence 
did  not  prove  any  nfegligence  on  the  part  of  the  appel- 
lant. On  this  proposition  the  evidence  clearly  shows 
facts  and  circumstances  from  which  the  jury  might  reason- 
ably infer  negligence  on  the  part  of  appellant,  as  heretofore 
shown  in  this  opinion. 

Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Schneider, 

[No.  6,118.    Filed  November  20,  1907.] 

1.  Pleading. — Complaint. — Railroads, — Street  Orossinga. — ^A  com- 
plaint alleging  that  plalutlff  relied  upon  an  electric  bell,  main- 
tained by  defendant  railroad  company  at  a  certain  street  cross- 
ing, to  give  him  warning;  that  such  bell  was  out  of  repair  and 
failed  to  ring;  that  he  looked  and  listened  for  an  approaching 
train,  but  could  not  see  nor  hear  any,  and  that  he  proceeded 
carefully  and  without  negligence,  but  was  struck  by  defendants 
train  and  injured.  Is  sufficient.  Cleveland,  etc.,  R.  Co,  v.  Schneider, 
ante,  88,  followed,    p.  525. 

2.  Tbial. — Interrogatories. — Verdict. — Conflict. — The    answers    to 
.  the  Interrogatories  to  the  jury  do  not  control  the  general  verdict, 

unless  they  are  in  irreconcilable  conflict  therewith,    p.  526. 

3.  Same. — Instructions. — Duplication. — It  Is  not  error  to  refuse  to 
duplicate  Instructions,    pp.  52(>,  527. 

4.  Same. — Instructions. — Railroads. — Street  Crossings. — Choice  of 
Ways. — ^An  instruction  that  plaintiff,  knowing  the  dangerous  char- 
acter of  the  crossing  on  which  he  was  injured,  and  knowing  of  a 
safer  crossing  a  short  distance  away,  was  not  bound  to  relinqiiish 
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his  right  to  travel  upon  the  dangerous  one.  but  that  the  jury 
should  determine  whether  he  used  ordinary  care  under  the  cir- 
cumstances, is  not  erroneous,  when  considered  with  other  correct 
and  applicable  instructions,    p.  52G. 

5.  Tbial. — Instructions, — Evidence, — Positive. — Negative.  — Weight. 
— An  instruction  that  positive  statements  of  a  witness  are  en- 
titled to  more  weight  than  the  negative  statements  of  another,  is 
properly  refused,    p.  527. 

6.  Appeal. — Weighing  Evidence, — ^The  Appellate  Court  will  not 
weigh  conflicting  oral  evidence,    p.  527. 

From  Ripley  Circuit  Court;  Willard  New,  Judge. 

Action  by  Anthony  Schneider  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

L.  J.  Hackney,  J.  0.  Cravens,  T,  8,  Cravens  and  Oeorge 
M.  Roberts,  for  appellant. 

James  H.  Connelley  and  McMullen  cfc  McMullens,  for  ap- 
pellee. 

CoMSTOCK,  C.  J. — Action  for  damages  for  injuries  al- 
leged to  have  been  sustained  by  plaintiff  on  a  public  high- 
way at  a  crossing  of  said  highway  and  the  tracks  of  defend- 
ant company.  Issues  were  formed  on  the  third  and  fourth 
paragraphs  of  the  complaint  and  answers  thereto.  A  trial 
before  a  jury  resulted  in  a  verdict  and  judgment  thereon, 
in  favor  of  appellee  for  $600.  With  the  verdict  answers  to 
eighty-five  interrogatories  were  returned. 

The  errors  assigned  question  the  action  of  the  court  in 
overruling  appellant's  demurrer  for  want  of  facts  to  the 
third  and  fourth  paragraphs  of  the  complaint,  in  overrul- 
ing appeUant's  motion  for  judgment  on  the  answers  to  in- 
terrogatories, notwithstanding  the  general  verdict,  and  in 
overruling  appellant's  motion  for  a  new  trial. 

The  record  discloses  that  on  February  28,  1905,  the  plain- 
tiff was  driving  two  horses  hitched  to  a  spring  wagon  in 
which  he  and  his  wife,  Kate  Schneider,  were  riding; 

1.  that  he  was  driving  upon  a  public  street  in  the  town 
of  Sunman,  Ripley  county,  Indiana,  approaching  the 
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defendant's  track,  and  that  as  he  drove  upon  the  track  a 
train  of  defendant  struck  the  plaintiff  and  his  wife.  In  a 
separate  action  to  recover  for  the  injuries  then  and  there 
sustained  by  appellee's  wife  she  sued  and  recovered  judg- 
ment against  appellant,  from  which  judgment  an  appeal  was 
taken  to  this  court  by  the  appellant.  The  judgment  of  the 
lower  court  was  affirmed.  Cleveland,  etc.,  B.  Co.  v.  Schnei- 
der (1907),  ante,  38.  That  cause  was  tried  on  the  second 
paragraph  of  this  complaint.  The  facts  alleged  in  said  sec- 
ond paragraph  and  in  the  third  paragraph  of  the  case  at 
bar  are  based  upon  the  same  occurrence  and  are  substantially 
the  same.  We  need  not  set  them  out  here.  The  fourth  para- 
graph in  the  case  before  us  seeks  damages  for  the  loss  of 
plaintiff's  personal  property,  the  killing  of  his  horses,  and 
the  destruction  of  his  wagon. 

The  complaint  in  the  former  case  was  held  good  as  against 
substantially  the  same  objections  that  are  urged  to  the  pres- 
ent complaint,  and  upon  the  same  reasoning  we  hold  that 
the  demurrer  under  consideration  was  properly  overruled. 

Between  the  answers  to  the  eighty-five  interrogatories 

propounded  to  the  jury  and  the  general  verdict  we  find  no 

irreconcilable  conflict.    Appellant's  motion  for  judg- 

2.  ment,  notwithstanding  the  general  verdict,  was  there- 
fore correctly  overruled. 

Complaint  is  made  of  the  refusal  to  give  the  third,  sev- 
enth, eighth,  and  tenth  instructions  requested  by  appellant. 
Said  third  instruction  advises  the  jury  of  the  degree 

3.  of  care  to  be  exercised  by  the  appellee  under  the  cir- 
cumstances.    It  was  practically  covered  by  instruc- 
tions nine  and  ten  given. 

Said  instruction  seven  stated  that  if  the  jury  found  that 

the  crossing  in  question  was  dangerous,  that  plaintiff  was 

familiar  with  it,  and  that  there  was  another  safer 

4.  crossing  by  which  plaintiff  could  have  crossed,  and 
with  which  plaintiff  was  familiar,  then,  while  the 

plaintiff  was  not  bound  to  relinquish  his  right  to  use  the 
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Main  street  crossing  and  to  choose  the  safer  crossing,  it  was 
the  duty  of  the  jury  to  determine  whether,  under  all  the 
circumstances,  plaintiff  used  ordinary  care  and  caution,  such 
as  a  person  of  ordinary  prudence  would  use  under  the  cir- 
cumstances, in  using  the  more  dangerous  crossing.    In  view 
of  other  instructions  given,  appellant  was  not  prejudiced 
by  said  action  of  the  court.    Said  instruction  eight  is 
5.    to  the  effect  that  the  jury  should  give  greater  weight 
to  a  positive  statement  of  a  witness  than  to  a  nega- 
tive statement  of  another  witness.    It  was  correctly  refused. 
Ohio,  etc.,  R.  Co.  v.  Buck  (1892),  130  Ind.  300,  304. 

Said  instruction  ten  advised  the  jury  as  to  the  effect  of 
signals  given  in  time  for  appellee  to  avoid  the  injury,  al- 
though not  given  within  the  limits  defined  by  the 
3.    statute.    The  instruction  might  have  been  correctly 
given,  but  it  certainly  was  not  necessary  for  their  in- 
formation.   For  example,  other  instructions  defined  the  duty 
of  the  apx>ellee  to  use  both  his  senses  of  sight  and  hearing  to 
ascertain  whether  a  train  was  approaching.    The  fact  that 
there  was  an  electric  bell  near  the  crossing  would  not  relieve 
him  from  the  duty  of  carefully  looking  and  listening  for 
any  and  all  warnings  of  approaching  trains. 

Objections  are  made  to  other  instructions,  but  they  were 
passed  upon  in  effect  in  Cleveland,  etc.,  B.  Co.  v.  Schneider, 
supra,  and  need  not  be  further  referred  to  here. 

It  is  insisted  that  the  evidence  fails  to  show  that  appel- 
lant owned,  operated,  or  controlled  the  engine  or  train  that 
is  alleged  to  have  caused  appellee's  injury.  There  was 
.  6.    evidence  fairly  tending  to  sustain  the  verdict,  includ- 
ing the  fact  which  appellant  now  questions.    We  are 
not  warranted  in  disturbing  it. 
Judgment  affirmed. 
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Walters  v.  Shearer  et  al. 

[No.  5.917.    Filed  November  20,  1907.] 

Appeal. — Right  Result. — Where,  upon  a  consideration  of  the  entire 
record,  a  correct  result  was  reached,  the  Judgment  of  the  trial 
court  will  not  be  disturbed. 

From  Miami  Circuit  Court ;  Joseph  N.  TUlett,  Judge. 

Action  by  John  Walters  against  Benjamin  P.  Shearer 
and  others.  From  a  judgment  for  plaintiff,  and  a  decree  for 
defendant  Shearer,  plaintiff,  appeals.    Affirmed. 

Lawrence  &  Rhodes,  for  appellant. 

Reasoner  &  Ward,  for  appellees. 

Per  Curiam. — This  was  an  action  by  appellant  against 
appellees  for  ejectment.  Appellees  answered  setting  up 
liens,  and  filed  a  cross-complaint  for  the  foreclosure  of  a 
bond  for  a  deed,  to  quiet  title,  and  for  other  proper  relief. 
There  was  a  trial  by  court,  and  finding  for  appellant  that 
he  have  possession,  and  finding  for  appellee  Shearer  that 
he  have  judgment  for  balance  of  purchase  money  and  money 
expended  upon  the  property,  and  to  discharge  liens  thereon, 
said  judgments  being  declared  liens  on  the  real  estate  in 
question.  We  have  carefully  examined  the  record,  including 
the  evidence  offered.  The  finding  and  judgment  of  the  court 
are  clearly  in  accord  therewith  and  the  equities  of  the  parties 
thereto.    We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 


Roberts  v.  Ft.  Wayne  Gas  Company  bt  al. 

[No.  5,914.    Filed  November  20, 1907.] 

1. ,  Appeal. — Briefs. — Rules.  —  Compliance.  —  Oood-Faith  Effort. — 
Where  appellant  makes  a  good-faltb  effort  to  c<mip]y  with  the 
Appellate  Court  rules  in  preparing;  his  brief,  defects  will  be  dis- 
regarded,   p.  581. 

2.    Same. — Briefs. — Omissions, — SrppI:/  hy  Adverse  Party. — ^Wbere 
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appellant  fails  to  set  oat  the  necessary  parts  of  the  record  in  his 
brief,  but  the  adverse  party  supplies  same,  the  questions  pre- 
sented will  be  considered,    p.  532. 

3.  Contracts. — Oaa  and  OU.— Rentals.— Failure  of  Oas  Wells. — 
Where  a  gas  and  oil  lease  provides  that  if  gas  is  found  on  the 
leased  premises  in  sufficient  quantities  to  market  same,  the  con- 
sideration for  the  lease  shall  be  an  annual  payment  of  $100  for 
each  well  producing  in  marketable  quantities,  and  the  required 
four  wells  were  sunk,  all  of  which  were  paying  wells  when 
sunk,  such  rental  terminates  when  such  wells  cease  to  yield  gas 
in  marketable  quantities,    p.  532. 

4.  Same. — Construction. — Inserting  Terms. — It  is  not  permissible 
for  the  courts,  in  the  construction  of  a  written  contract,  to  in- 
sert new  terms  therein,    p.  535. 

5.  Pleading. — Complaint. — Oil  ana  Oa^  Leases. — Contracts. — ^A 
complaint  for  rentals  under  a  gas  and  oil  lease  conditioned  upon 
the  continuance  of  the  production  of  gas  in  marketable  quanti- 
ties must  allege  that  such  flow  continued  in  such  quantities  for 
the  period  for  which  such  rentals  are  claimed,  or  it  will  be  in- 
sufficient on  demurrer,    p.  535. 

Prom  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  Joseph  A.  Roberts  against  the  Ft.  Wayne  Gas 
Company  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Charles  T.  Parker y  for  appellant. 
L.  B.  Simmons,  for  appellee. 

Watson,  P.  J. — Appellant,  plaintiff  below,  sought  to  re- 
cover certain  rentals  claimed  under  a  certain  lease  entered 
into  between  appellant  and  appellee  gas  company,  and  as- 
signed by  said  gas  company  to  appellee  Robert  Sutton,  ex- 
cepting and  reserving  to  itself  **four  ten-acre  tracts  to  be 
located  by  it  in  a  square  form."  To  appellant's  amended 
complaint,  in  one  paragraph,  appellees  demurred  separately. 
Judgment  was  rendered  sustaining  the  demurrers,  from 
which  this  appeal  was  taken.  The  complaint,  as  amended,  al- 
leges' that  the  Ft.  Wayne  Gas  Company  is  a  corpora- 
tion, organized  and  doing  business  under  the  laws  of 
Indiana;  that  on  June  19,  1902,  appellant  leased  to  ap- 
VoL.  40—34 
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pellee  gas  company  certain  described  real  estate  in  Fair- 
mount  township,  Grant  county,  Indiana,  particularly  de- 
scribing the  same,  and  approximating  the  number  of 
acres  included  therein,  ''for  the  purpose  of  drilling 
and  operating  for  natural  gas  and  petroleum  oil;"  that 
said  lease  was  for  a  term  of  ten  years  from  date.  The  agree- 
ment is  inserted  in  .the  complaint.  It  sets  out  the  parties 
to  the  contract,  and  specifies  that  said  lease  is  for  ''all  that 
certain  tract  of  land  situated  in  Fairmount  township,  Grant 
county,  Indiana," — bounding  and  describing  the  same.  Then 
follow  the  provisions  that  appellees,  their  heirs  and  assigns, 
are  to  hold  the  premises  "for  said  purpose  only"  for  a  term 
of  ten  years  from  date,  "and  for  so  much  longer  at  the  elec- 
tion of  the  lessee  as  the  rental  herein  agreed  upon  shall  be 
paid  as  herein  provided  for,  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities."  The  rentals  were  to  be 
one-sixth  of  the  oil,  and  if  "gas  is  found  in  sufi&cient  quanti- 
ties to  market  the  same  the  consideration  in  full  to  the 
party  of  the  first  part  shall  be  $100  per  annum  in  advance 
for  each  and  every  gas-well  drilled  on  the  above-described 
land." 

It  is  further  provided  that  "operation  on  the  above-de- 
scribed premises  shall  be  commenced  and  four  wells  com- 
pleted within  four  months  from  the  date  hereof,  or  all  paid 
for  after  October  1,  1902." 

"It  is  also  agreed  between  the  parties  hereto  that,  in  case 
said  lessee  shall  fail  to  do  and  perform  the  work  herein- 
before mentioned,  or  to  pay  the  rent  as  herein  agreed,  such 
failure  shall  not  forfeit  its  right  to  hold  said  leased  premises 
for  the  above  term ;  but,  in  lieu  thereof  and  in  full  payment 
for  all  damages  resulting  to  the  lessor  by  reason  of  such  de- 
fault, said  lessee  is  to  pay  an  annual  rental  for  said  prem- 
ises, during  the  term  herein  specified,  of  $100  for  each  well 
above  specified,  the  rent  to  become  due  semiannually  in  ad- 
vance, upon  January  1  and  July  1,  and  to  be  paid  within  ten 
days  from  the  maturity  thereof  at  the  Citizens  Exchange 
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Bank,  Fairmount,  Indiana,  or  this  lease  be  null  and  void." 
The  instrument  then  sets  out  that  said  lessee,  by  giving  a 
ten  days'  written  notice,  and  paying  the  rent  due  at  the.  ex- 
piration of  the  ten  days,  and  $5  additional  in  full  of  all 
damages  and  rents  due  said  lessor  from  said  lessee,  may 
terminate  said  contract.  Provisions  are  made  against  drill- 
ing wells  within  three  hundred  feet  of  house,  bam,  or 
orchard,  and  for  the  use  of  gas  by  said  lessor  for  domestic 
purposes.  The  instrument  concludes  with  the  agreement 
that  all  the  conditions  of  the  contract  shall  extend  to  their 
heirs,  executors,  successors,  and  assigns.  It  is  then  averred 
that  defendants  agreed  to  pay  plaintiff  $100  per  annum  in 
advance  for  every  gas-well  drilled  on  said  premises;  that 
they  would  drill  at  least  four  wells  thereon  within  four 
months  from  date,  and,  if  not,  all  were  to  be  paid  for  after 
October  1,  1902 ;  that  they  were  to  be  paid  for  the  term  of 
ten  years,  semiannually,  in  advance,  on  January  1  and  July 
1,  providing  said  lease  should  not  be  reconveyed  and  sur- 
rendered to  lessor;  that  defendants  took,  possession  of  the 
premises  under  said  grant,  drilled  four  gas- wells  before  Octo- 
ber 1,  1902,  in  which  gas  was  found  in  sufficient  quantity  to 
market  the  same,  which  gas  was  found  in  said  wells  and 
transported  and  marketed  by  defendants;  that  one  oil-well 
was  drilled  on  said  premises;  that  defendants  have  never 
surrendered,  canceled,  reconveyed,  or  released  of  record  said 
lease,  but  still  hold  possession  of  the  premises  thereunder; 
that  said  rental  has  been  demanded,  is  past  due  and  unpaid ; 
that  defendants  have  failed  to  pay  the  instalments  of  well 
rental  due  July  1,  1904,  and  January  1,  1905 ;  that  there 
is  due  $400  in  rentals,  and  a  total  of  $450. 

Appellees  insist  that  the  appeal  should  be  dismissed  for 
the  reason  that  appellant's  brief  does  not  comply  with  clause 
five,  of  rule  twenty-two,  of  the  rules  of  this  court.    It 
1.    is  pointed  out  that  there  is  a  specific,  incorrect  state- 
ment of  the  record,  in  that  the  description  of  the 
land,  as  set  out  in  appellant's  statement  of  the  record,  is 
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not  that  given  in  the  lease  itself.  If  a  substantial  effort  is 
made  in  good  faith  to  comply  with  the  rules,  the  court  may 
disregard  the  defects  in  the  brief.  Stamets  v.  Mitchenor 
(1906),  165  Ind.  672;  Hay  v.  Bash  (1906),  37  Ind.  App.  167. 
Where  all  the  matter  of  record  necessary  to  a  full  con- 
sideration is  not  set  out  in  appellant's  brief  the  court  will 
consider  the  question  raised  if  the  omitted  parts  are 

2.  set  out  in  appellee's  brief,  since  rule  twenty-two  is 
satisfied  by  the  joint  act  of  the  parties.  Chicago,  etc., 

R.  Co.  V.  Wysor  Land  Co.  (1904),  163  Ind.  288;  Tipton 
Light,  etc.,  Co.  v.  Dean  (1904),  164  Ind.  533;  Chicago,  etc., 
B.  Co.  V.  Walton  (1905),  165.  Ind.  642.  For  these  reasons, 
we  think  that  the  defects  in  appellant's  brief  should  be  dis- 
regarded and  the  questions  in  issue  considered. 

Appellees  insist  that  the  complaint  is  bad  on  demurrer  be- 
cause it  does  not  aver  **that  the  wells  in  question  produced 
or  contained  any  gas  at  any  time  during  the  period 

3.  for  which  rental  is  claimed."    In  order  to  determine 
this  question  it  is  necessary  to  consider  more  in  detail 

the  provisions  in  the  instrument  pertaining  to  the  agreed 
rentals.  The  lease  is  for  a  term  of  ten  years,  and  so  much 
longer,  at  the  election  of  the  lessees,  as  the  rentals  are  paid 
as  provided  in  such  lease  and  ''oil  or  gas  is  found  in 
paying  quantities."  The  appellees  agreed,  in  consideration 
of  the  grant,  to  give  appellant  one-sixth  of  all  the  petroleum 
oil  discovered  on  the  premises.  The  terms  concerning  the 
operations  for  gas  were  as  follows:  **It  is  further  agreed 
that,  if  gas  is  found  in  sufficient  quantities  to  market  same, 
the  consideration  in  full  to  the  party  of  the  first  part  shall 
be  $100  per  annum  in  advance  for  each  and  every  gas-well 
drilled  on  the  above-described  land."  The  lessees  obligated 
themselves  to  begin  and  complete  four  wells  within  four 
months  from  date  (June  19,  1902),  **or  all  paid  for  after 
October  1,  1902."  In  order  to  prevent  a  forfeiture  of  the 
contract,  the  instrument  then  further  provides  that  failure 
by  the  lessees  **to  do  and  perform  the  work  hereinbefore 
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mentioned,  or  to  pay  the  rent  as  herein  agreed/'  shall  not 
forfeit  the  right  to  hold  the  leased  premises  for  the  agreed 
term,  but  that  lessees  shall  pay,  in  full  compensation  of  all 
damages  to  lessor,  an  annual  rental  for  the  premises,  during 
the  term,  of  $100  for  each  well  above  specified.  Appellant 
contends  that  the  annual  payment  of  $100  for  each  of  the 
four  wells  specified  was  a  provision  to  protect  the  lessor  in 
the  absence  of  an  agreed  acreage  rental.  This  seems  to  be  an 
afterthought.  The  provision  to  prevent  a  forfeiture  applies 
to  two  conditions.  (1)  Failure  to  perform  the  work  men- 
tioned in  the  agreement;  (2)  failure  to  pay  the  agreed  rent. 
As  to  the  first  no  question  is  raised,  for  it  is  averred  in  the 
complaint  and  admitted  by  the  demurrer  that  the  four  wells 
were  begun  and  completed  within  the  stipulated  period.  The 
only  question  is  whether  there  has  been  a  breach  of  the  con- 
dition to  pay  the  agreed  rent  whereby  appellant's  right  to 
the  annual  payment  of  $100  for  each  of  the  wells  specified  is 
perfected.  Reference  to  the  paragraph  setting  out  the 
rentals  shows  that  the  rent  for  gas- wells  as  agreed  upon  is 
$100  per  annum  for  each  weU  *  *  if  gas  is  found  in  sufiicient 
quantities  to  market  same."  The  rent  for  said  wells  became 
due  on  a  condition — i.  6.,  finding  a  marketable  quantity — 
and  appellant  claims  that  such  an  amount  having  once  been 
found  the  rental  price  per  well  is  then  binding  for  the  re- 
mainder of  the  term.  This  agreement  was  for  the  sole  pur- 
pose of  operating  for  oil  and  gas.  The  parties  did  not  con- 
template, and  in  fact  they  provided  against,  the  taking  of 
any  other  profit  from  the  estate  by  the  lessees.  The  uncer- 
tainty of  finding  any  oil  or  gas  is  provided  for  by  making 
the  rent  conditional  upon  the  finding  of  a  marketable  quan- 
tity. It  is  not  consistent  with  reason  to  say  that  the  parties 
did  not  contemplate  paying  for  wells  in  which  gas  was  not 
found  in  marketable  quantity,  but  that  they  did  intend  that 
wells,  once  productive,  should  be  paid  for  after  they  became 
nonproductive,  when  the  sole  return  for  the  money  expended 
was  to  be  gas.  The  rent  to  be  paid  was  in  return  for  a  profit 
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to  be  taken  from  the  land,  that  profit  being  gas.  If  the  profit 
became  exhausted,  then  the  obligation  to  pay  the  agreed 
amount  ceased.  Thornton,  The  Law  Relating  to  Oas  and 
Oil,  §249,  says:  **So  thoroughly  embedded  in  the  law  per- 
taining to  the  production  of  oil  and  gas  is  the  idea  that  all 
liabilities  and  rights  must  turn  upon  a  productive  field  or 
lease,  that  a  failure  of  a  gas  or  oil  well  may  stop  the  accru- 
ing of  periodical  rent,  even  when  the  express  language  of  the 
lease  makes  no  reference  to  a  cessure  of  payment  in  case 
the  well  should  become  exhausted.  Thus,  where  the  lease 
was  to  run  twenty  years,  and  for  each  gas  well  a  rent  of 
$500  per  annum  was  to  be  paid ;  and  before  the  end  of  the 
second  year  the  weU,  without  fault  of  the  operators,  was 
flooded  with  salt  water  and  ceased  to  produce  gas,  it  was 
held  that  the  third  year's  rent  could  not  be  collected,  for 
the  reason  that  there  should  be  read  into  the  lease  this  im- 
plied agreement  or  imderstanding  that  the  well  to  be  paid 
for  at  the  stipulated  price  was  not  only  to  be  a  gas  well  but 
to  remain  a  gas  well,  and  that  when  it  ceased  to  produce  gas 
it  ceased  to  be  a  gas  well."  If  this  lease  or  instrument  con- 
tained a  contract  to  sell  all  the  gas  and  oil  under  the  leased 
premises,  for  a  stipulated  amount  for  each  well,  then  appel- 
lant's contention  would  be  tenable.  But  the  instrument  sued 
on  is  a  lease  to  take  a  profit  from  the  land,  and,  when  the 
profit  becomes  exhausted,  the  liability  to  pay  the  considera- 
tion therefor  is  abrogated.  Moon  v.  Pittsburgh  Plate  Glass 
Co,  (1900),  24  Ind.  App.  34;  Ridgely  v.  Conewago  Iron  Co, 
(1893),  53  Fed.  988;  McConnell  v.  Lawrence  Nat.  Gas  Co. 
(1900),  30  Pittsbui^h  L.  J.  346;  McKnight  v.  Manufactur- 
ers Nat.  Gas  Co.  (1892),  146  Pa.  St  185,  23  Atl.  164,  28  Am. 
St.  790;  Williams  v.  Guffy  (1896),  178  Pa.  St.  342,  35  Atl. 
875;  Ohio  Oil  Co.  v.  Lane  (1898),  59  Ohio  St.  307,  52  N. 
E.  791.  The  provisions  in  the  instrument  requiring  four 
wells  to  be  completed  within  four  months  was  a  stipulation 
for  the  reasonable  development  of  the  premises.  Appellees 
were  not  bound  to  drill  more  than  four  wells,  but  the  pen- 
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ahy  would  have  attached  had  they  drilled  fewer  than  that 
number  within  the  agreed  time.  Likewise,  if  more  than  four 
wells  had  been  drilled,  each  producing  the  required  amount 
of  gas,  appellees  would  have  been  liable,  under  the  contract, 
for  the  rental  sum  of  $100  per  annum  for  each  well  so 
drilled. 

Appellee  company  failed  to  include  an  acreage  rent  in  the 

agreement.     This  court  cannot  insert  a  new  term  into  the 

contract.     That  proposition  is  elementary.     It  must 

4.  determine  the  intent  of  the  parties  from  the  instru- 
ment itself.     The  liability  to  pay  rent  for  the  gas 

wells  was  intended  to  be  dependent  upon  the  wells  produc- 
ing and  continuing  to  produce  a  marketable  quantity  of  gas, 
and  if  they  did  not  they  ceased  to  be  gas  wells. 

There  is  no  averment  in  the  amended  complaint  that  any 

of  the  wells  in  question  were  producing  gas  at  any  time 

during  the  period  for  which  rental  is  claimed  in  this 

5.  action.    Such  an  averment  was  necessary  to  make  out 
appellant's   cause  of  action.    The  demurrers  were 

properly  sustained. 
Judgment  affirmed. 


City  of  Indianapolis  v.  L.  C.  Thompson  Manu- 
facturing Company. 

[No.  6,533.    Filed  October  17,  1907.    Rehearing  denied  November 

20,   1907.] 

1.  Afpeau — Riffht  of, — Statutes. — Streets. — Vacation. — Damages. — 
No  appeal  lies  from  the  judgment  of  the  circuit  court  In  a  street 
vacation  proceeding  under  §§:^521-:J526  Burns  1905,  Acts  1905, 
pp.  219,  282-284.  §§07-102,  since  said  §3520  provides  that  "the  Judg- 
ment of  such  court  shall  be  final,  and  no  appeal  shall  He  there- 
from."   p.  537. 

2.  Same. — Certiorari. — ^The  writ  of  certiorari  cannot  be  used  In 
this  State  to  perform  the  office  of  an  appeal,    p.  538. 

3.  Same. — Statutory  Denial  of  Right  of. — Where  the  statute  spe- 
dflcally  denies  a  right  of  appeal,  none  exists,    p.  538. 

4.  Same. — Theory  of  Case. — Changes  of. — Vacation  of  Streets. — A 
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oomplaint  for  the  vacation  of  a  street,  under  §§3521-3526  Bums 
1905,  Acts  1905,  pp.  210,  282-284,  §§97-102,  denying  an  appeal,  can- 
not, on  appeal,  he  considered  on  the  theory  that  it  is  under  the 
railroad  track  elevation  statute  (§§3667-3675  Bums  1905,  Acts 
1905,  p.  144),  which  gives  a  right  of  appeal,    p.  539. 

5.  Damages. — Vacation  of  Streets. — Change  of  Ch-ade. — Final 
Order. — Effect, — The  final  order  for  the  vacation  of  a  street  is 
self -executing,  and  gives  the  injured  property  owner  a  right  of 
action ;  but  an  unexecuted  order  for  the  change  of  the  grade  Of  a 
street  gives  no  right  of  action,    p.  540. 

6.  Afvkau— Right  of. —Legislative  Powers. — ^The  legislature  has 
the  exclusive  power  to  grant  or  deny  the  right  of  appeal,    p.  540. 

7.  Same. — Motion  to  Dismiss. — Notice, — Waiver. — Where  appellee's 
notice  to  dismiss  the  appeal  was  acknowledged  by  one  of  appel- 
lants attorneys  on  August  28,  and  on  October  16,  appellant  filed 
a  brief  on  such  motion,  defects  in  the  form  of  such  notice  are 
waived,    p.  540. 

8.  Same. — Jurisdiction. — Raising  Question. — It  Is  the  duty  of  the 
court,  on  appeal,  with  or  without  a  motion,  to  determine  its  Juris- 
diction over  such  appeal,    p.  541. 

9.  Pleading. — Complaint. — Exhibits. — Vacation  of  Streets. — ^An  ex- 
hibit of  the  proceedings  of  the  board  of  public  works  in  an 
action  for  the  vacation  of  a  street  under  §§3521-3526  Bums  1905, 
Acts  1905,  pp.  210,  283,  §§07-102,  constitutes  no  part  of  a  com- 
plaint, in  the  circuit  court,  to  determine  the  correctness  of  the 
board's  order,    p.  541. 

10.  Jurisdiction. — How  Determined. — Appeal. — ^The  whole  record, 
on  appeal,  is  subject  to  the  court's  examination,  in  determining 
the  question  of  Jurisdiction,    p.  541. 

From  Boone  Circuit  Court;  Samuel  R.  Atiman,  Judge. 

Action  by  City  of  Indianapolis  against  the  L.  C.  Thompson 
Manufacturing  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Appeal  dismissed. 

Frederick  E.  Matson,  8.  M.  Ralston  and  Crate  D.  Bowen, 
for  appellant. 

Doan  &  Orbison,  for  appellee. 

Hadley,  J. — This  is  an  appeal  from  a  judgment  of  the 
Boone  Circuit  Court,  awarding  damages  for  the  vacation  of 
a  street.  The  cause  was  instituted  in  the  Superior  Court  of 
Marion  County,  on  a  complaint  in  the  nature  of  an  appeal 
from  a  determination  of  the  .board  of  i}ublic  works  of  the  city 
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of  Indianapolis  in  a  proceeding  to  vacate  a  part  of  Eleventh 
street,  in  said  city,  and  for  an  award  for  damages  sustained 
thereby.  The  proceedings  were  had  before  said  board,  and 
this  action  was  instituted  under  §§97-102  of  an  act  of  the 
General  Assembly  of  1905,  concerning  municipal  corpora- 
tions (Acts  1905,  pp.  219,  282,  §§3521-3526  Burns  1905). 
Said  §102  is  as  follows :  **Such  appeal  may  be  taken  by  fil- 
ing an  original  complaint  in  such  court  against  such  city 
within  the  time  named,  setting  forth  the  action  of  the  said 
board  of  public  works  in  respect  to  such  assessment,  and 
stating  the  facts  relied  upon  as  showing  an  error  on  the  part 
of  such  board.  Such  court  shall  rehear  the  matter  of  such 
assessment  de  novo,  and  confirm,  lower  or  increase  the  same 
as  may  seem  just.  In  case  such  court  shaU  reduce  the 
amount  of  benefits  assessed  against  the  land  of  such  property 
holders,  or  increase  the  amount  of  damages  awarded  in  his 
favor,  the  plaintiff  in  such  suit  shall  recover  costs,  otherwise 
not.  The  judgment  of  such  court  shall  be  final,  and  no  ap- 
peal shall  lie  therefrom." 

Appellee  moved  to  dismiss  this  appeal  by  virtue  of  the  last 
cUuse  of  said  section  quoted.    Appellant,  in  its  defense  to 

this  motion,  clearly  defines  its  position  in  these  words : 
1.     "We  concede  that,  as  to  all  those  matters  that  were 

lawfully  done  before  either  the  board  or  the  trial 
court,  the  finding  of  the  latter  is  final,  and  no  appeal  can  be 
taken  therefrom ;  but  as  to  all  irregular  and  unlawful  mat- 
ters, and  as  to  aU  matters  which  were  riot  in  issue  before  the 
board,  we  submit  that  under  the  decisions  herein  referred  to 
the  city  is  entitled  to  an  appeal."  To  sustain  this  position 
counsel  cite  numerous  authorities  from  New  York,  New  Jer- 
sey, and  Maryland-  But  it  will  be  observed  that  all  of  these 
authorities  are  from  states  where  the  practice  of  review  by 
certiorari  prevails. 

This  writ,  as  a  general  rule,  is  employed,  in  those  jurisdic- 
tions where  it  is  sanctioned  at  all,  to  bring  into  review  the 
proceedings  of  inferior  courts  or  tribunals  exercising  qtutsi- 
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judicial  powers,  and  only  brings  within  the  jurisdiction  of 
the  superior  tribunal  jurisdictional  questions.  It  is  a  gen- 
eral writ  applicable  to  all  such  inferior  courts  or  tribunals. 
So,  in  those  jurisdictions  where  this  practice  obtains,  it  has 
been  held  that  where  a  matter  is  submitted  to  such  inferior 
courts  or  tribunals,  and  the  statute  authorizing  such  submis- 
sion provides  that  the  determination  of  such  court  or  tri- 
bunal should  be  final  and  conclusive,  these  words  do  not 
abolish  the  right  of  the  limited  review  by  writ  of  certiorari. 
But  in  this  State,  since  the  adoption  of  the  code  of 

2.  1852,  this  use  of  the  writ  of  certiorari  has  not  been 
authorized,  and  the  only  procedure  by  which  the  judg- 
ment of  a  lower  court  may  be  reviewed  by  this  court  is  by 
way  of  appeal.    The  authorities  cited,  being  based  upon  a 
different  procedure,  are  not  in  point.    In  this  State  a  judg- 
ment, in  a  proceeding  where  the  right  of  appeal  is 

3.  specifically  denied  by  the  legislature,  is  not  review- 
able by  the  Supreme  Court  or  this  court.  The  de- 
cisions of  the  Supreme  Court  are  clear  and  decisive  on  this, 
point.  In  Board,  etc.,  v.  Lease  (1864),  22  Ind.  261,  appellee 
applied  for  license  to  sell  liquor.  His  application  was  re- 
fused. He  appealed  to  the  Parke  Circuit  Court.  A  change 
of  venue  was  taken  and  the  cause  was  sent  to  the  Vigo  Cir- 
cuit Court.  Prom  this  ruling  appellant  appealed.  The  court 
says:  ** Under  the  statute  of  1861  we  are  of  opinion  we  can- 
not entertain  this  appeal.  The  statute  makes  the  determina- 
tion of  the  circuit  or  common  pleas  court,  to  which  an  ap- 
peal may  be  taken,  final,  therefore  we  cannot  look  into  the 
case  to  determine  even  whether  the  change  of  venue  was 
properly  taken.  If  the  Vigo  Circuit  Court  improperly  en- 
tertained jurisdiction  and  made  orders,  etc.,  in  the  case,  the 
remedy  is  not,  in  view  of  the  statute,  by  appeal  to  this 
court."  The  same  question  is  similarly  decided  in  State  v. 
Vierling  (1870),  33  Ind.  99,  and  Brown  v.  Porter  (1871), 
37  Ind.  206.  In  Pittsburgh,  etc.,  R.  Co.  v.  Gillespie  (1902), 
158  Ind.  454,  the  surveyor  of  Whitley  county,  under  the 
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statute  allotted  a  certain  portion  of  a  drain  to  be  cleared  by 
appellant.  Appellant  appealed  to  the  circuit  court,  and 
upon  judgment  appealed  to  the  Supreme  Court.  The  statute 
authorizing  such  allotment  and  appeal  to  the  circuit  court 
provided:  **The  decision  upon  such  appeal  shall  be  final 
and  conclusive.''  In  dismissing  the  appeal  the  court  says: 
**If  the  legislature  did  not  intend  by  this  provision  to  ex- 
clude or  deny  the  further  right  of  appeal,  then  the  language 
employed  is  without  meaning  or  purpose,  and  such  an  ab- 
surdity cannot  be  attributed  to  that  body.  To  interpret  the 
language  in  question  as  not  excluding  the  right  of  appeal 
from  the  judgment  of  the  circuit  court  would,  in  effect,  be  to 
eliminate  the  word  'final'  from  the  statute.  If  it  does  not 
signify  that  it  was  the  legislative  will  that  the  decision  or 
judgment  of  the  circuit  court  in  respect  to  the  matters  in- 
volved in  the  proceeding  should  be  an  end  to  the  controversy, 
so  far,  at  laast,  as  any  appeal  was  concerned,  then  no  legiti- 
mate use  or  purpose  for  employing  the  term  or  terms  can  in 
reason  be  suggested.  To  declare  that  the  decision  of  the 
court  shall  be  'final  and  conclusive'  is  certainly  the  equiva- 
lent of  declaring  that  the  court's  judgment  shall  not  be  sub- 
ject to  a  review  on  appeal."  To  the  same  effect  are  Selleck 
V.  Common  Council,  etc.  (1873),  40  Conn.  359,  and  Coon  v" 
Mason  County  (1859),  22  111.  666. 

Appellant  seeks  to  show  that  the  proceeding  before  the 

board  of  public  works  was  under  the  track  elevation  statute 

(§§3667-3675  Bums  1905,  Acts  1905,  p.  144),  and 

4.  therefore  the  inhibition  of  section  102  does  not  apply. 
This  position  is  untenable.  The  complaint  shows  that 
the  proceeding  was  for  the  vacation  of  a  street,  and  the  pro- 
ceeding before  the  board  of  public  works  shows  that  it  pro- 
ceeded under  the  statute  for  the  vacation  of  a  street.  No 
mention  of  track  elevation  is  made  either  in  the  complaint 
or  the  proceedings  of  such  board. 

Appellant  also  insists  that  this  is  an  action  for  damages 
for  closing  a  street,  and  not  the  vacation  thereof,  and  that 
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there  can  be  no  damages  for  vacation  alone.    In  our 

5.  view  of  the  case,  this  does  not  aflfect  the  question  now 
before  us;  but  the  authorities  cited  by  appellant  do 

not  support  this  proposition.  They  are  to  the  effect  that  the 
order  to  change  the  grade  of  a  street,  so  long  as  it  remains  a 
** paper  order'*  unexecuted,  furnishes  no  ground  for  dam- 
ages. This  is  undoubtedly  true,  inasmuch  as  no  damages 
have  been  suffered  until  the  order  is  executed.  But  the  final 
order  vacating  a  street  is  self-executing,  and,  when  made, 
the  street  is  as  effectually  closed  to  the  public  as  if  a  barrier 
had  been  erected  across  it. 

Whether  the  lower  court  committed  error  in  the  measure- 
ment of  damages,  the  admission  of  testimony,  in  assuming 
jurisdiction  over  the  person  or  subject-matter,  or  in 

6.  any  other  matter,  is  not  subject  to  our  review  on  ap- 
peal.    The  legislature  in  its  wisdom  has  seen  fit  to 

deny  us  that  right.  And  although  we  might  be  of  the  opin- 
ion that  the  interests  of  all  parties  might  better  be  protected 
if  such  judgments  were  reviewable,  yet  this  would  not  au- 
thorize us  to  assume  jurisdiction  over  a  matter  the  legisla- 
ture has  denied  us.  The  argument  of  counsel  on  this  branch 
of  the  question  might  very  properly  be  made  to  the  legisla- 
ture, but  it  is  of  necessity  ineffective  here.  There  is  no 
vested  right  in  an  appeal,  and  the  legislature  has  the  power 
to  grant  or  deny  appeals  as  it  deems  best.  This  is  so  well 
settled  that  citations  are  unnecessary.  If  the  Boone  Circuit 
Court  had  no  jurisdiction,  or  for  any  reason  the  judgment  is 
void,  appellant  has  its  remedy. 

For  the  foregoing  reasons  the  appeal  is  dismissed. 

On  Petition  for  Rehearing. 

Hadley,  J. — ^Appellant  has  filed  a  petition  for  rehearing 

in  the  above  cause,  and  urges,  as  grounds  therefor,  that  this 

court  did  not  pass  upon  a  question  raised  in  its  reply 

7.  brief  on  the  motion  to  dismiss.    The  point  argued  is 
that  appellee  failed  to  comply  with  nile  fifteen,  in 
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that  it  did  not  give  notice  of  the  time  of  the  hearing  on  said 
motion.  The  record  shows  that  a  copy  of  the  motion  to  dis- 
miss was  presented  to  appellant  on  August  28,  1907,  and 
service  of  the  same  was  acknowledged  by  one  of  appellant's 
attorneys  of  record.  This  motion  does  not  specify  the  time 
at  which  the  same  shall  be  heard  by  this  court.  The  motion 
was  passed  upon  October  17.  On  September  16  appellant 
appeared  to  said  motion,  and  filed  a  brief  thereon. 

It  is  true  the  notice  of  said  motion  is  not  in  strict,  com- 
pliance with  rule  fifteen,  but  appellant  had  notice  of  the 
pendency  of  said  motion,  and,  prior  to  the  hearing,  appeared 
thereto  and  presented  its  brief  thereon,  thereby  waiving  any 
objection  to  the  form  of  the  notice.    Further  than 

8.  this,  the  question  presented  by  the  motion  to  dismiss 
was  wholly  jurisdictional,  and  it  was  the  duty  of  this 

court  to  determine  its  jurisdiction  at  the  threshold  of  the 
case,  regardless  of  the  filing  of  a  motion  questioning  same. 
Even  though  the  notice  was  faulty,  no  good  purpose  could 
have  been  served  in  refusing  to  hear  the  motion  when  the 
court  was  compelled  to  pass  upon  the  question  without  such 
motion,  at  least  at  the  final  hearing. 

It  is  also  urged  that  this  court  erred  in  its  determination 

•*that  the  complaint  shows  that  the  proceeding  was  for  the 

vacation  of  the  street,  and  the  proceeding  before  the 

9.  board  of  public  works  shows  that  it  proceeded  under 
the  statute  for  the  vacation  of  a  street,''  for  the  rea- 
son that  the  proceedings  of  the  board  of  public  works  were 
made  exhibits  to  the  complaint  when  they  formed  no  part  of 
the  basis  of  the  action,  and  hence  cannot  be  considered  as  a 
part  of  the  complaint.     In  coDsidering  a  motion  that  assails 

the  jurisdiction  of  this  court  the  whole  record  may  be 

10.  examined  in  determining  the  question.     So,  without 
reference    to    the    exhibits,    the    complaint    clearly 

averred  that  the  proceeding  before  the  board  was  for  the 
vacation  of  Eleventh  street,  and  that  said  Eleventh  street 
was  vacated,  and  the  evidence  in  the  record  clearly  supports 
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these  averments  and  supports  the  statement  objected  to  in 
the  opinion.  Even  if  the  record  showed  that  the  proceedings 
in  the  vacation  of  this  street  were  in  contemplation  of  track 
elevation,  this  would  not  affect  this  action. 
Rehearing  denied. 


Eder  et  al.  v.  Kreiter  et  al. 

[No.  5,938.    Filed  November  20, 1907.] 

1.  Actions. — Counties. — Debts  Due  to, — Taxpayers, — Demand, — 
Boards  of  Commissioners, — Equity, — ^The  board  of  commissioners 
is  the  primary  body  to  institute  actions  for  the  recovery  of  money 
due  to  the  county,  but  in  case  such  board  refuses  to  sue,  upon 
proper  demand,  taxpayers  may  institute  a  suit  therefor,  making 
such  board  a  defendant,    p.  545. 

2.  Pleading. — Complaint, — Parties. — Boards  of  Commissioners. — 
Designation  of, — A  complaint  alleging  that  certain  individuals 
constitute  the  board  of  commissioners  of  a  certain  county  and 
that  "as  such  board''  they  refused,  upon  demand  made,  to  bring 
an  action  to  recover  money  due  to  the  county,  sufficiently  shows 
that  such  board  is  a  party  to  the  suit.    p.  545. 

3.  Counties.— >afon€|/  due  to. — Collection, — Boards  of  Commission- 
ers.— Taxpayers. — Section  7848c  Bums  1901,  Acts  1897,  p.  187,  §6, 
providing  that  any  taxpayer  may  sue  for  the  recovery  of  money 
unlawfully  allowed  by  the  board  of  commissioners,  sixty  days 
after  making  demand  upon  the  board  for  the  collection  thereof, 
does  not  deprive  taxpayers  from  suing  in  equity  for  the  recovery 

'  of  such  sums,  demand  being  first  made  upon  the  board  and  such 
board  refusing  to  proceed,    p.  547. 

4.  BoABDS  OF  Commissioners. — Payments. — Powers,^-The  powers 
of  the  boards  of  commissioners  are  purely  statutory,  and  their 
unlawful  payments  are  not  payments  by  the  counties  which  th^ 
represent    p.  547. 

5.  Fees  and  Salaries. — Payment. — Clerks  of  Circuit  Courts. — 
Under  §6532  Bums  1901,  providing  that  clerks  of  the  circuit 
courts  shall  receive  the  salary  provided  by  law,  provided  they 
collect  sufficient  fees  to  pay  same,  a  clerk  who  paid  In  ^300, 
not  actually  collected,  was  not  injured,  unless  the  fees  paid  in 
together  with  such  sum  of  $300  exceeded  his  stipulated  salary, 
p.  549. 

6.  Action. — Statutory  Cause, — Clerks. — Pees  and  Salaries, — ^lfi«- 
take, — ^A  clerk  of  the  circuit  court,  claiming  that  he  paid  to  the 
county  a  sum  of  money  through  inadvertence,  mistake  or  other 
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cause,  in  order  to  recover  same,  must  show  that  such  payment 
was  made  under  circumstances  making  it  unjust  for  the  county 
to  withhold  same.    p.  550. 

?•  Fees  and  Sauuudes. — Property  of, — Clerks, — ^The  fee  of  one 
dollar  charged,  by  the  clerk  of  the  circuit  court,  under  §6519 
Bums  1901,  Acts  1895,  p.  319,  §114,  for  the  issuance  of  naturaliza- 
tion papers,  was  the  property  of  the  county,  and  in  no  sense  be- 
longed to  such  clerk,    p.  550. 

8.  Tbiau — Special  Findings. — Boards  of  Commissioners, — De- 
mands Upon, — ^A  special  finding  showing  that  taxpayers  re- 
quested the  board  of  commissioners  to  institute  an  action  for  the 
recovery  of  money  illegally  paid  out  and  that  the  members  of 
such  board  while  In  session  orally  refused  to  take  any  action 
thereon,  but  failed  to  make  any  record  entry  thereof,  sufficiently 
shows  a  demand  and  refusal,    p.  550. 

0.  Boards  of  Commissioners. — Proceedings. — Record. — Judicial, — 
Administrative. — Evidence. — Judicial  actions  of  boards  of  com- 
missioners must  be  shown  by  their  records,  but  administrative 
actions  may  be  shown  by  parol,    p.  551. 

Prom  Porter  Circuit  Court;  WiUiam  Johnston,  Special 
Judge. 

Suit  'by  Frederick  Kreiter  and  others,  against  George  M. 
Eder  and  another.  From  a  judgment  for  plaintiffs,  defend- 
ants appeal.    Affirmed, 

Crumpacker  c&  Daly,  for  appellants. 
Milo  M.  Bruce,  Otto  J.  Bruce  and  J.  H.  Conroy,  for  ap- 
pellees. 

Mtebs,  J. — ^Appellees,  taxpayers  of  Lake  county,  brought 
this  suit  for  and  on  behalf  of  the  county  against  appellants 
to  recover  $300,  money  alleged  to  belong  to  the  county  and 
received  by  appellant  George  M.  Eder,  and  by  him  converted 
to  his  own  use.  A  complaint  in  two  paragraphs  answered  by 
a  general  denial  formed  the  issues,  which  were  submitted  to 
the  court  for  trial,  resulting  in  a  judgment  for  $300  against 
Eder  in  favor  of  Lake  county.  Each  paragraph  of  the  com- 
plaint was  tested  by  a  demurrer,  which  was  overruled.  A 
demurrer  was  sustained  to  Eder's  second  and  separate  para- 
graph of  answer,  averring  that  the  cause  of  action  set  up  in 
the  complaint  did  not  accrue  within  sixty  days  prior  to  the 
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commencement  of  the  action.  The  venue  was  changed  to  the 
Porter  Circuit  Court,  where  the  trial  was  had,  and  special 
findings  made  and  conclusions  of  law  stated  thereon. 

Errors  assigned  and  argued  relate  to  the  action  of  the 
court  in  overruling  Eder's  demurrer  to  each  paragraph  of 
the  complaint,  in  sustaining  appellee's  ^demurrer  to  Eder's 
second  paragraph  of  answer,  and  in  stating  its  conclusions 
of  law.  Both  paragraphs  of  the  complaint  are  challenged 
on  the  ground  that  neither  directly  averred  (1)  that  the 
board  of  commissioners  was  a  party  to  the  action;  (2)  that 
the  parties  constituting  the  board  were  such  at  the  time  the 
action  was  begun;  (3)  that  the  parties  upon  whom  the  de- 
mand was  made  by  appellee  to  bring  suit  constituted  the 
board  of  commissioners  at  that  time. 

It  is  clear  that  neither  paragraph  was  carefully  drawn, 
but  the  question  is,  does  each  paragraph,  when  separately 
considered,  state  facts  sufficient  to  withstand  a  demurrer 
for  want  of  facts  ?  This  controversy  grew  out  of  the  allow- 
ance and  payment  out  of  the  county  funds  of  a 
claim  filed  by  Eder  against  the  county  on  August  20,  1903, 
showing  that  on  December  5,  1896,  and  for  five  years  con- 
tinuously theretofore,  he  was  the  clerk  of  said  county,  and 
as  such  officer,  during  the  months  of  October  and  November, 
1896,  did,  at  the  special  instance  and  request  of  divers  per- 
sons, namely,  the  chairman  of  the  republican  central  com- 
mittee and  its  officers,  naturalize  300  foreigners  without  cost 
or  expense  to  such  applicants,  but  at  a  cost  and  expense  to 
said  committee  and  its  officers,  who  agreed  to  pay  the  same, 
and  from  whom  he  expected  compensation  therefor ;  that  on 
December  5,  1896,  in  making  out  his  quarterly  report  to  the 
commissioners  of  said  county,  he  paid  to  the  county  out  of 
his  own  private  funds  the  sum  of  $300,  the  same  being  the 
expense  for  naturalizing  said  foreigners,  and  for  which  he 
expected  to  be  reimbursed  by  said  parties  agreeing  to  pay  the 
same;  that  he  has  not  been  paid  said  sum;  that  said  parties 
never  intended  to  pay  the  same;  that  at  the  time  of  filing 
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the  claim  there  was  in  the  clerk's  fund  $1,100,  out  of  which 
said  sum  was  asked  to  be  paid. 

This  was  a  suit  in  equity,  and  the  board  of  county  commis- 
sioners was  a  necessary  party  in  order  that  the  rights  of  the 
county  might  be  determined  and  the  relief  granted 

1.  awarded  to  it  as  a  party  to  the  record.  3  Pomeroy, 
Eq.  Jurisp.  (3d  ed.),  §1095.  The  board  of  commis- 
sioners is  **a  body  corporate  and  politic"  (§7820  Bums  1901, 
§5735  R.  S.  1881),  and  as  such,  by  a  specified  corporate  name, 
is  vested  with  primary  and  exclusive  authority  to  sue  and 
collect  demands  due  the  county,  except  where  the  law  pro- 
vides otherwise.  Shilling  v.  State,  ex  rel.  (1902),  158  Ind. 
185;  Board,  etc,  v.  Kimberlin  (1886),  108  Ind.  449,  454. 
But,  where  such  boards  refuse  to  prosecute  an  action  for 
such  demands,  a  taxpayer  may  maintain  a  suit  therefor. 
ZueUy  V.  Casper  (1903),  160  Ind.  455,  63  L.  R.  A.  133; 
Land,  etc.,  Lumber  Co,  v.  Mclntyre  (1898),  100  Wis.  245, 
75  N.  W.  964,  69  Am.  St.  915;  Webster  v.  Douglas  County 
(1899),  102  Wis.  181,  77  N.  W.  885,  78  N.  W.  451,  72  Am. 
St.  870;  Zuelly  v.  Casper  (1906),  37  Ind.  App.  186. 

The  suit  was  begun  April  12,  1904,  and  the  complaint  al- 
leges a  demand  on  the  board  of  commissioners  and  a  refusal 
of  the  board  to  institute  proceedings  to   collect   the 

2.  money  alleged  to  belong  to  the  county  and  illegally 
held  by  Eder.    The  title  or  introductory  portion  of 

the  complaint  specifically  names  the  commissioners,  and  the 
first  paragraph  states  that  '*the  plaintiffs  complain  of  the 
defendants  and  say  *  *  *  that,  prior  to  the  bringing  of 
this  suit,  on  March  28, 1904,  and  April  4,  1904,  the  plaintiffs 
did  then  and  there  demand  of  the  defendants,  Samuel  A. 
Love,  Oscar  A.  Krinbill,  Mathew  J.  Brown,  constituting  the 
Board  of  Commissioners  of  Lake  county,  in  the  State  of 
Indiana,  that  they,  as  such  commissioners  of  said  county, 
bring  and  prosecute  an  action  to  recover  $300  from  said 
defendant  George  M.  Eder,  but  said  defendants,  con- 
VoL.  40-35 
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stituting  said  board  of  commissioners,  refused  to  do  so.** 
The  second  paragraph  alleges  that  **the  plaintiflEs  com- 
plain of  the  defendants  and  allege  *  *  •  that  the 
plaintiffs  on  March  28,  1904,  filed  in  the  office  of  the 
county  auditor  of  said  county  of  Lake  their  written 
request  to  bring  suit  to  recover  said  sum  from  said 
George  M.  Eder;  that  on  April  4  plaintiffs  demanded  of 
said  defendants,  except  the  defendant  George  M.  Eder,  that, 
as  the  board  of  county  commissioners  of  said  county,  they 
bring  and  prosecute  such  action  to  recover  said  sum  so 
wrongfully  held  by  said  George  M.  Eder,  and  said  defendant 
commissioners  refused  to  do  so.'*  Then  follows  a  copy  of 
the  demand  addressed  to  **  Samuel  A.  Love,  Oscar  A.  Krin- 
bill  and  Mathew  J.  Brown,  Board  of  Commissioners  of  Lake 
county,  Indiana.**  In  considering  the  claimed  defects  in  the 
complaint,  §§341,  401  Burns  1901,  §§338,  398  R.  S.  1881, 
must  be  kept  in  mind,  for  under  these  sections  a  pleading 
will  be  sufficient  if  the  facts  are  stated  in  language  compre- 
hensible to  a  person  of  common  understanding,  and  the  de- 
fect therein  pointed  out  **does  not  affect  the  substantial 
rights  of  the  adverse  party.  **  But  this  test  for  the  construc- 
tion of  pleadings  does  not  extend  to  relieve  a  plaintiff  from 
stating  in  plain  and  concise  language  all  the  facts  necessary 
for  him  "to  prove  in  the  first  instance,  under  an  answer  of 
general  denial,  to  show  that  he  is  entitled  to  judgment." 
Lake  Erie,  etc.,  B,  Co.  v.  Holland  (1904),  162  Ind.  406,  63 
L.  R.  A.  948.  It  has  been  held  that,  where  the  parties  are 
named  in  the  title  of  the  action,  allegations  in  the  body  of  the 
complaint  which  identifies  them  by  reference  are  sufficient. 
Cosby  V.  Powers  (1894),  137  Ind.  694.  In  the  case  at  bar, 
the  persons  constituting  the  board  were  named  not  only  in 
the  title,  but  in  the  body  of  each  paragraph  of  the  complaint. 
The  allegations  were  sufficiently  explicit  to  inform  a  person 
of  common  understanding  that  the  board  of  commissioners 
was  a  party  to  the  suit.  This  is  all  that  the  statute  requires. 
In  support  of  the  second  error  appellants  insist  that  the 
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Statute  (§7848c  Burns  1901,  Acts  1897,  p.  187,  §6),  provides 
the  only  remedy  to  be  pursued  by  the  citizens  and  tax- 

3.  payers  in  cases  of  this  character;  that  they  must  act 
within  sixty  days  after  an  allowance  is  made;   that 

the  statute  abrogates  their  right  to  proceed  in  equity.  We 
cannot  agree  with  appellant's  theory  in  the  construction  of 
this  statute.  If  the  legislature  had  intended  it  to  operate  as 
a  limitation  of  the  time  in  which  citizens  and  taxpayers 
might  prosecute  suits  for  the  purpose  of  recovering  back  into 
the  county  treasury  money  paid  on  illegal  allowances  to  of- 
ficers or  other  persons,  it  certainly  would  not  have  left  the 
matter  to  inference.  The  language  of  this  statute  is  permis- 
sive in  character.  It  contains  no  words  which  negative  a 
taxpayer's  right  in  such  matters  to  adopt  any  remedy  known 
to  the  law.  Whether  it  was  the  purpose  of  the  legislature 
"to  provide  a  broader  remedy  than  that  afforded  in  equity" 
we  are  not  concerned,  as  it  is  certainly  true  that  the  lan- 
guage used  does  not  evidence  an  intention  on  the  part  of 
the  legislature  to  abrogate  the  doctrine  of  equity  affording 
relief  at  the  instance  of  a  taxpayer  for  money  belonging  to 
the  county  if  paid  on  account  of  illegal  allowance.  Kimble 
V.  Board,  etc.  (1904),  32  Ind.  App.  377.  The  board  of  com- 
missioners  is  a  creature  of  the  statute ;  '*it  has  no  au- 

4.  thority  beyond  that  expressly  given  by  the  statute'* 
(State  V.  Trueblood  [1900],  25  Ind.  App.  437) ;   it 

has  no  power  or  authority  to  allow  any  county  or  other  pub- 
lic oflBcer  "any  sum  of  money  out  of  a  county  treasury  ex- 
cept when  the  statute  confers  the  clear  and  unequivocal  au- 
thority to  do  so."  §6548  Burns  1901,  Acts  1883,  p.  48,  §7. 
The  allowance  by  the  board  of  an  unauthorized  or  illegal 
claim  is  an  act  in  defiance  of  the  statute,  and  is  unlawful 
and  void,  and  its  payment  may  be  recovered,  on  the  theory 
that  it  is  not  a  payment  by  the  county.  §6548,  supra; 
Board,  etc,  v.  Heaston  (1896),  144  Ind.  583,  55  Am.  St.  192; 
Board,  etc,  v.  Buchanan  (1808),  21  Ind.  App.  178.  There- 
fore, in  this  class  of  cases,  in  the  absence  of  a  statute  by  its 
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terms  negativing  the  right  of  a  taxpayer  to  proceed  in 
equity,  he  is  not  precluded  from  adopting  that  remedy. 
Board,  etc.,  v.  Harrington  (1823),  1  Blackf.  •260;  Kimble 
V.  Board,  etc,  supra;  Zuelly  v.  Casper  (1903),  160  Ind.  455, 
63  L.  R.  A.  133 

Lastly,  appellant  contends  that  the  court  erred  in  its  con- 
clusions of  law.  Under  this  head  it  is  argued  that  the 
charge  made  by  the  clerk  of  the  circuit  court  for  natur- 
alizing foreigners  belonged  to  such  clerk  as  his  own;  that 
payments  made  by  officers  that  are  not  due  and  owing  to  the 
county  may  be  recovered;  that  the  acts  of  the  board  of 
commissioners  can  only  be  proved  by  its  record;  that  the 
special  findings  do  not  show  a  refusal  by  the  board  to  insti- 
tute an  action  against  Eder  prior  to  the  time  it  was  com- 
menced by  appellees.  The  special  findings  show  that  Eder 
was  clerk  of  the  Lake  Circuit  Court  from  November,  1891, 
until  November,  1899 ;  that  during  the  year  1896,  at  the  di- 
rection of  the  officers  of  the  republican  central  committee 
of  Lake  county,  300  unnaturalized  foreigners  in  said  county 
applied  to  Eder,  as  such  clerk,  for  what  is  known  as  **  first 
naturalization  papers;"  that,  by  virtue  of  an  agreement  be- 
tween said  officers  and  Eder,  and  at  the  special  instance  and 
request  of  said  committee,  and  its  promise  and  agreement  to 
pay  the  costs  of  issuing  said  papers,  said  Eder  issued  to  said 
applicants  papers  of  naturalization;  that  the  statutory 
charge  amounted  to  $300 ;  that  nothing  was  said  to  these  ap- 
plicants about  paying  therefor,  nor  was  any  money  collected 
from  said  applicants  or  any  other  person  by  Eder  on  account 
of  such  services;  that  after  the  issuing  of  said  papers  by 
Eder,  as  clerk,  said  committee  refused  to  pay  the  biU  there- 
for, and  on  December  5,  1896,  after  said  committee  had  de- 
clined to  pay  said  sum  of  $300,  said  Eder,  out  of  his  own 
private  funds,  paid  to  the  treasurer  of  Lake  county,  to  the 
credit  of  the  clerk's  fund,  $300  to  cover  the  cost  of  naturaliz- 
ing said  foreigners,  and  the  only  money  paid  to  said  county 
on  account  of  said  services ;  that  the  money  so  paid  was  ap- 
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propriated  and  used  by  the  county ;  that  on  August  20, 1903, 
Eder  filed  in  the  office  of  the  auditor  of  said  county  a  claim 
against  the  county  for  the  return  of  the  money  so  paid  by 
him ;  that  on  September  9,  1903,  at  the  regular  meeting  of 
the  board,  the  claim  was  allowed  and  a  warrant  ordered 
drawn  for  its  payment ;  that  the  warrant  was  drawn  and  de- 
livered to  Eder,  who  presented  the  same  to  the  treasurer  of 
the  county,  who  paid  it  out  of  the  county  funds ;  that  Eder 
received  the  money  and  has  ever  since  retained  the  same. 

There  is  no  claim  that  the  original  payment  by  Eder  was 

made  by  him  through  inadvertence,  mistake,  or  ignorance  of 

any  fact,  nor  that  such  payment  in  fact  affected  the 

5.  amount  of  his  salary,  which  he  would  otherwise  have 
received.  He  paid  $300  into  the  ** clerk's  fund" 
(§6530  Bums  1901,  Acts  1895,  p.  319,  §124),  out  of  which  his 
annual  salary  of  $3,000  (§6491  Bums  1901,  Acts  1895,  p. 
319,  §86),  was  paid.  Under  the  law  (§6532  Bums  1901, 
Acts  1897,  p.  31),  his  salary  was  payable  quarterly  upon  the 
order  of  the  commissioners.  The  amount  of  his  quarterly 
allowance,  not  exceeding  the  quarterly  salary  due,  depended 
upon  fees  collected  and  turned  into  the  county  treasury,  to 
the  credit  of  the  "clerk's  fund."  Any  balance  of  his  salary 
due  and  unpaid  at  the  close  of  his  term  of  office  was  payable 
only  out  of  fees  earned  by  him  during  his  term  of  oflSce,  and 
afterwards  collected  by  his  successor  (§6533  Burns  1901, 
Act8l895,p.  319,  §127). 

It  does  not  appear  from  the  findings  that  the  fees  collected 
by  Eder,  as  such  clerk,  and  paid  to  the  county  treasurer,  and 
the  fees  earned  by  him  and  collected  by  his  successor,  to- 
gether with  the  $300,  exceeded  his  salary.  If  it  did  not,  he 
could  not  have  been  injured  by  the  $300  payment,  volun- 
tarily made  by  him.  He  cites  §§7913,  7914  Bums  1901, 
§§5811,  5812  R.  S.  1881,  as  authorizing  the  action  of  the 
board  in  allowing  his  claim,  and  in  support  of  his  right  to 
retain  the  money  received  on  such  allowance. 

The  rule  is  that  where  a  party  relies  on  a  right  given  by 
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statute  he  must  bring  himself  clearly  within  its  provision^. 
The  statutes  cited  by  Eder  authorized  the  board  of 

6.  commissioners  to  make  repayment  out  of  the  proper 
funds  of  the  county  to  county  officers  for  overpay- 
ments to  such  commissioners  by  such  officers  **  through  inad- 
vertence, mistake,  or  any  other  cause."  In  the  case  at  bar 
there  is  no  finding  that  the  claimed  overpayment  was  made 
through  inadvertence,  mistake,  or  other  cause  found  to  be 
unconscionable,  unjust,  or  inequitable  if  retained  by  the 
county,  for,  as  we  have  pointed  out,  such  claimed  overpay- 
ment may  have  been  returned  by  the  county  in  the  way  of 
payment  on  his  salary.  With  this  view  of  the  case,  Eder  was 
not  within  the  rule  that  payments  made  by  county  officers 
that  are  not  justly  due  and  owing  to  the  county  may  be  re- 
covered back. 

By  the  fee  and  salary  act  in  force  June  28,  1895  (Acts 

1895,  p.  319,  §114,  §6519  Burns  1901),  it  was  the  duty  of 

Eder,  as  clerk,  to  tax  and  charge  each  applicant  to 

7.  whom  naturalization  papers  were  issued  a  fee  of  $1. 
This  fee  is  specifically  designated  in  the  statute  as  an 

item  to  be  taxed  and  charged  on  behalf  of  the  county,  and, 
under  the  ruling  of  the  Supreme  Court  and  this  court,  it  was 
the  property  of  the  county.  State,  ex  reL,  v.  Flynn  (1903), 
161  Ind.  554;  Board,  etc.,  v.  Given  (1907),  169  Ind.  — ,  80 
N.  E.  965;  Starr  v.  Board,  etc.  (1907),  ante,  7. 

On  the  question  whether  the  special  findings  show  a  re- 
fusal of  the  board  to  institute  an  action  against  Eder,  our 
attention  is  called  to  the  following  special  findings: 

8.  ''(6)     That  appellees  on  April  4,  1904,  in  writing, 
demanded  of  the  defendants,  constituting  said  board 

of  commissioners,  as  such  board,  that  they  prosecute  an 
action  against  Eder  to  recover  said  $300  so  held  by  him. 
(7)  That  said  boftrd  of  commissioners  did  not  at  the  time 
make  any  record  with  reference  to  said  demand  and  that  no 
record  was  made  by  them  that  they  would  comply  with  the 
demand,  or  that  they  would  refuse  to  comply  with  the  de- 


MAT  TERM,  1907.  551 

Eder  i\  Kreiter— 40  Ind.  App.  542. 

mand,  neither  was  any  record  made  by  them  that  they  de- 
clined to  take  any  action  with  reference  to  said  claim ;  that, 
in  truth  and  in  fact,  said  board  of  commissioners  did  not 
take  any  action  with  reference  to  said  claim,  but  the  mem- 
bers thereof,  while  in  session,  stated  verbally  that  they  would 
not  take  any  action  with  reference  to  said  demand,  but  said 
verbal  statements  were  not  made  a  matter  of  record  by  said 
board,  or  any  one  acting  for  them,  and  there  is  no  record  of 
said  board  showing  any  action  by  them  on  said  demand  or 
any  refusal  by  them  to  take  any  action  upon  said  demand." 
Before  appellees  would  be  entitled  to  a  conclusion  of  law 
in  their  favor,  the  special  findings  must  show  the  ultimate 
fact  that  the  board  of  commissioners  refused  to  institute  the 
action  against  Eder,  afterwards  begun  and  prosecuted  by 
appellees.  While  the  greater  part  of  what  is  designated  as 
finding  seven,  is  evidentiary  only,  it  does  appear  that  **the 
members  thereof  [speaking  of  the  board  of  commissioners], 
while  in  session,  stated  verbally  that  they  would  not  take 
any  action  with  reference  to  said  demand,"  which  practical- 
ly amounted  to  a  refusal  to  institute  the  proceedings  against 
Eder,  and  was  sufficient. 

In  regard  to  the  board's  speaking  only  by  its  record, 
it  may  be  said  that,  when  it  acts  in  a  judicial  capacity,  ap- 
pellants correctly  state  the  rule.  But  in  the  allow- 
9.  ance  of  claims,  and  in  the  exercise  of  the  right  to  re- 
fuse to  institute  the  action  against  Eder  to  recover 
the  money  belonging  to  the  county,  it  acted  in  an  adminis- 
trative capacity,  and  such  acts  may  be  shown  by  parol. 
McCabe  v.  Board,  etc.  (1874),  46  Ind.  380;  Board,  etc.,  v. 
Heaston,  supra;  Tucker  v.  State,  ex  rel.  (1904),  163  Ind. 
403. 

Judgment  affirmed. 
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Molt  v.  Hover. 

[No.  5.973.    Filed  November  22,  1907.] 

1.  Tbial. — Inatructions. — Work  and  Labor, — Physicians, — Services. 
— Voluntary  Payment. — In  an  action  by  a  physician  against  the 
proprietor  of  a  hospital  for  medical  services  rendered,  at  the 
proprietor's  request,  to  a  patient  of  such  hospital,  and  for  nurse 
hire  paid  by  such  physician,  an  instruction  that  he  could  not 
recover  for  such  nurse  hire  is  proper,  where  he  testified  that  he 
engaged  the  nurse  without  defendant's  consent  and  paid  her  for 
the  services  rendered  after  knowledge  of  defendant's  refusal  to 
pay  her.    p.  553. 

2.  Same. — InstrucHons, — Parol, — Consent, — ^The  giving  of  parol  in- 
structions, without  the  consent  of  the  parties,  constitutes  re- 
versible error,    p.  553. 

From  Marion  Circuit  Court  (12,057) ;  Henry  Clay  Al- 
len, Judge. 

Action  by  William  P.  Molt  against  Blanche  Hover.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed, 

M,  M,  BacheldeVy  for  appellant. 

CoMSTOCK,  J. — This  action  was  commenced  in  the  court  of 
a  justice  of  the  peace  and  judgment  was  rendered  against 
the  appellant,  who  was  plaintiff  below,  for  costs.  Prom  said 
judgment  he  appealed  to  the  Superior  Court  of  Marion 
county.  A  trial  in  the  court  last  named,  before  a  jury,  re- 
sulted in  a  verdict  and  judgment  for  appellee. 

The  only  error  assigned  is  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial.  An  amende<l 
complaint  filed  before  the  justice  of  the  peace  stated,  in  sub- 
stance, that  the  defendant  was  the  owner,  proprietor,  and 
manager  of  a  maternity  home  and  lying-in  hospital  in  the 
city  of  Indianapolis ;  that  from  March  27,  1902,  until  April 
24,  1902,  the  plaintiff,  at  the  request  of  the  defendant,  ren- 
dered medical  attention  to  a  woman,  then  about  to  be  eon- 
fined,  in  said  maternity  home,  and  at  her  request  procured  a 
nurse  for,  and  had  consulting  physicians  attend  upon,  fsaid 
woman ;  that  the  defendant  is  indebted  to  him  in  the  sum  of 
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$181  for  medical  attention  and  for  nurse  hire  furnished  as 
aforesaid  A  bill  of  particulars  is  filed  with  the  complaint. 
This  complaint  was  the  only  pleading  in  the  cause. 

The  third,  fourth,  fifth,  sixth  and  seventh  reasons  for 
a  new  trial  are,  respectively,  that  the  court  erred  in  giv- 
ing instructions  one,  two,  three,  four  and  five.  These 
instructions,  in  substance,  correctly  informed  the  jury 
that,  under  the  statute  of  frauds,  one  cannot  be  held 
liable  for  the  debt  of  another,  unless  the  promise  to  pay  said 
debt  is  in  writing,  signed  by  the  person  sought  to  be  charged ; 
that,  to  entitle  plaintiff  to  recover,  it  must  appear  from  the 
evidence  that  there  was  a  contract  entered  into  between 
plaintiff  and  defendant  that  the  services  were  in  the  first 
instance  to  be  charged  to  the  defendant,  and  that  they  were 
to  be  rendered  on  her  account ;  that,  unless  the  jury  found, 
from  a  preponderance  of  the  evidence,  that  such  contract  was 
so  entered  into,  the  verdict  should  be  for  the  defendant.  The 
fifth  instruction  was  that,  if  the  jury  founds  from  a 

1.  fair  preponderance  of  the  evidence,  that  said  contract 
was  so  entered  into,  the  verdict  should  be  for  the 

plaintiff,  and  damages  should  be  assessed  in  such  sum  as 
would  reasonably  compensate  him  for  the  services  rendered. 
This  instruction  limited  plaintiff's  right  to  recover  to  serv- 
ices rendered  by  him  alone,  eliminating  any  claims  for  nurse 
hire  and  for  the  attending  physician.  Appellant  was  not  in- 
jured by  this  omission,  for  he  testified  that  he  had  engaged 
the  nurse  without  being  requested  by  appellee  to  do  so,  and 
paid  her  without  being  requested  by  appellee  to  do  so ;  and 
that  he  paid  her  after  the  appellee  had  refused  to  do  so. 
Appellant  virtually  concedes  that  he  cannot  recover  for  the 
services  of  the  consulting  physician. 

The  eighth  reason  for  a  new  trial  is  that  the  court  erred  in 

not  giving  instructions  four  and  five  to  the  jury  in  writing. 

The  same  were  given  in  parol,  and  the  court  did  not 

2.  have  the  stenographer  take  the  same  down  in  short- 
hand at  the  time  of  giving  the  same,  nor  at  any  other 
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time.  They  should  have  been  in  writing.  An  act  concern- 
ing prcfceedings  in  civil  procedure  approved  March  9,  1903 
(Acts  1903,  p.  338,  §544a  Bums  1905),  provides  that  all  in- 
structions  given  by  the  court  shall  be  in  writing.  The  fail- 
ure so  to  give  them  was  reversible  error.  To  the  manner  of 
giving  them  and  to  their  contents  appellant  timely  excepted. 
The  statute  contains  the  provision  that  if  the  parties  consent 
thereto  the  court  may  instruct  the  jury  orally.  In  the  case 
at  bar  no  such  consent  was  given.  For  this  error  the  judg- 
ment must  be  reversed,  and  as  other  questions  presented  are 
not  likely  to  arise  upon  a  second  trial  they  need  not  be  con- 
sidered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial 


WORTHINGTON   V.  QUALKINBUSH. 

[No.  6,139.    Filed  November  22. 1907.] 

Process. — NonreHdents, — Office, — Agency. — Landlord  and  Tenant — 
In  an  action  against  a  nonresident,  growing  out  of  transactions 
with  his  farm  tenant  who  maintained  an  office  on  the  farm,  for 
the  transaction  of  such  nonresident's  business,  process  served 
upon  such  tenant  gives  the  court  Jurisdiction  to  render  a  personal 
Judgment  acrnlrFt  puch  nonresident. 

Prom  Martin  Circuit  Court ;  H.  Q.  Houghton,  Judge. 

Action  by  John  Qualkinbush  against  Louis  N.  Worthing- 
ton.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Afflrmed. 

James  T.  Rogers,  for  appellant. 
McCormick  &  Gilkison,  for  appellee. 

RoBY,  J. — The  question  for  decision  is  whether  jurisdiction 
of  a  nonresident  of  the  State  and  of  the  United  States,  who 
owns  a  farm  in  this  State,  conducts  the  same  by  a  resident 
agent  and  maintains  an  office  thereon,  can  be  obtained  in  a 
suit,  growing  out  of  matters  connected  with  such  agency,  be- 
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fore  a  justice  of  the  peace  through  service  of  process  upon 
said  agent. 

The  jurisdiction  of  a  justice  of  the  peace  is  limited  to  his 
township.  §1498  Bums  1901,  §1431  R.  S.  1881.  Section 
thirty-two  of  **an  act  concerning  proceedings  in  civil  cases/' 
approved  April  7,  1881  (§310  Burns  1901,  §309  R.  S.  1881), 
is  as  follows :  **  When  a  corporation,  company,  or  individual 
has  an  office  or  agency  in  any  county  for  the  transaction  of 
business,  any  action  growing  out  of,  or  connected  with,  the 
business  of  such  office  may  be  brought  in  the  county  where 
the  office  or  agency  is  located,  at  the  option  of  the  plaintiff, 
as  though  the  principal  resided  therein;  and  service  upon 
any  agent  or  clerk  employed  in  the  office  or  agency  shall  be 
sufficient  service  upon  the  principal ;  or  process  may  be  sent 
to  any  county,  and  served  upon  the  principal." 

This  is  a  civil  action.  It  grows  out  of  the  business  of  such 
office.  It  is  brought  in  the  county  and  in  the  township  where 
the  same  is  located,  and  its  facts  bring  it  within  the  letter  of 
the  statute.  Rauber  v.  Whitney  (1890),  125  Ind.  216.  It 
is  also  within  the  reason.  The  agent  who  represents  the  ap- 
pellant when  a  man  is  to  be  hired  to  clear  land,  to  plow  and 
to  do  other  work,  ought  to  represent  him  in  a  suit  to  recover 
for  such  services. 

Judgment  affirmed. 


Nyce  v.  Schmoll,  Treasurer,  et  al. 

[No.  6,358.    Filed  November  22,  1907.] 

!•  Plbadikg. — Complaint. — Injunction, — Taxation. — ^A  complaint  to 
enjoin  the  collection  of  taxes  must  allege  either  that  the  property 
in  qneetion  was  not  subject  to  taxation  or  that  the  taxes  have 
been  paid.    p.  558. 

2,    Taxation.— Discharge, — Payment    only    will    discharge    taxes. 

p.  55a 

Z.  Same. — Credits. — Bills  and  Notes. — Situs. — Principal  and  Agent. 
— Credits,  notes  and  money  in  the  hands  of  an  agent,  are  tax- 
able, under  S8421  Bums  1905,  cl.  7,  Acts  1903,  p.  49,  S30,  at  the 
place  of  residence  of  such  agent,    p.  558. 
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4.  Taxation. — Recovery.— Taxes  voluntarily  paid  in  the  wrong 
township  cannot  be  recovered,    p.  559. 

5.  Injunction. — Taxes, — Collection  of. — Injunction  lies  to  prevent 
the  collection  of  taxes  assessed  against  property  on  which  the 
taxes  have  been  paid.    p.  559. 

From  Miami  Circuit  Court ;  Joseph  N.  Tillett,  Judge. 

Suit  by  Harry  Nyce  against  Andrew  Schmoll,  as  city 
treasurer  of  the  city  of  Peru,  and  another.  From  a  decree 
for  defendants,  plaintiff  appeals.    Reversed. 

Loveland  &  Loveland,  for  appellant. 

Cox,  Beasoner  <&  Ward,  and  H.  H.  Haag,  for  appellees. 

Watson,  P.  J. — This  is  a  suit  to  enjoin  the  collection  of 
taxes,  alleged  to  have  been  illegally  assessed  against  appel- 
lant, and  extended  upon  the  tax  duplicate  of  the  city  of 
Peru,  upon  certain  rights,  credits,  and  choses  in  action,  to- 
gether with  some  money,  for  a  period  of  ten  years,  beginning 
with  1894  and  ending  with  1903. 

The  question  is  as  to  the  sufficiency  of  the  complaint, 
which  alleges  that  appellant  is  a  resident  of  the  city  of  Peru, 
Miami  county,  Indiana ;  that  he  owns  certain  personal  prop- 
erty, in  the  form  of  notes,  mortgages,  and  other  securities, 
which  is  located  in  Fugit  township,  Decatur  county,  Indi- 
ana, and  is  committed  to  the  control  and  management  of  an 
agent  residing  therein ;  that  the  business  of  controlling  and 
managing  said  personal  property  is  distinct  from  all  other 
business;  that  appellant  never  participated  in,  supervised, 
nor  in  any  manner  controlled,  the  management  of  said  busi- 
ness; that,  upon  the  death  of  appellant's  mother,  Orlando 
Hamilton  was,  by  the  Decatur  Circuit  Court,  appointed  the 
guardian  of  this  appellant  and  his  brothers ;  that  thereupon, 
as  such  guardian,  he  sold  real  estate  in  Cleveland,  Ohio,  re- 
alizing thereon  about  $20,000,  and  transferred  the  proceeds 
of  the  same  and  of  other  property  to  said  Fugit  township, 
and,  after  the  division  of  said  estate,  continued,  as  such 
guardian,  to  invest  and  loan,  manage  and  control,  the  appel- 
lant's share  of  said  estate,  and  continued  such  loans  and  in- 
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vestments  in  said  Fugit  township,  throughout  appellant's  mi- 
nority; that  when  appellant  attained  his  majority,  and  at 
the  termination  of  said  guardianship,  he  appointed  and  con- 
tinued said  Hamilton,  as  such  agent,  with  the  possession  and 
control  of  all  his  moneys  and  securities;  that  he  never, 
throughout  the  period  of  such  agency,  withdrew  from  the 
hands  of  such  agent,  or  from  his  supervision,  control  and 
management  in  said  Fugit  township  any  of  said  money, 
notes,  choses  in  action,  or  property  whatever,  excepting  only 
such  sums  as,  from  time  to  time,  appellant  desired  for  per- 
sonal use;  that  all  moneys,  property,  rights,  credits,  and 
choses  in  action  of  appellant,  in  the  hands  of  said  agent,  have 
been  listed  for  taxation,  and  the  taxes  paid  in  said  Fugit 
township ;  that  since  the  year  1894  he  has  been  assessed  in 
Peru  and  has  invariably  reported  that  he  owned  and  had 
such  property  in  the  hands  of  such  agent  in  said  county,  and 
that  in  most  instances  he  indorsed  such  statements  on  the 
assessment  sheets  in  Peru ;  that  on  March  17, 1904,  appellant 
was  notified  to  show  cause  why  such  personal  property 
should  not  be  listed  for  taxation  in  the  city  of  Peru,  for  the 
period  beginning  with  1894  and  ending  with  1903,  or  the 
same  be  listed  and  the  taxes  collected  as  the  law  provides; 
that  at  the  request  of  appellant  the  treasurer  of  such  city 
promised  to  take  no  further  steps  in  the  matter  before  a  sec- 
ond notice ;  that  said  personal  property  was  placed  on  the 
assessment  list  without  such  second  notice,  and  appellant  was 
notified  to  pay  said  tax  within  ten  days  or  suffer  a  sale  of 
his  property;  that  under  no  construction  can  appellant  be 
assessed  for  the  year  1894,  since  in  that  year  he  did  not  be- 
come a  resident  of  Peru  until  after  June  1,  the  last  day  upon 
which  property  may  be  liated  for  taxation.  The  prayer  is 
that  said  assessment  be  set  aside  and  canceled;  that  the  city 
treasurer  be  enjoined  from  collecting  the  tax ;  that  the  city 
clerk  be  enjoined  from  extending  the  same  upon  the  tax 
duplicate,  and  that  such  as  have  been  entered  be  expunged 
therefrom;  that  a  restraining  order  be  issued. 
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This  action  being  in  equity,  in  order  to  enjoin  the  collec- 
tion of  taxes  it  must  be  alleged  and  proved  either  that  the 
property,  upon  which  said  taxes  are  assessed,  is  not 

1.  subject  to  taxation,  or  that  said  taxes  have  been  paid. 
McCrory  v.  O'Keefe  (1904),  162  Ind.  534;  Crowder 

V.  Riggs  (1899),  153  Ind.  158;  1  High,  Injunctions  (4th ed.), 
§497. 

It  has  been  said  frequently  in  this  State  that  the  way  to 

discharge  a  tax  is  to  pay  it.    Fell  v.  West  (1905),  35  Ind. 

App.  20;  Cullop  V.  City  of  Vincennes  (1905),  34  Ind. 

2.  App.  667;  Rinard  v.  Nordyke  (1881),  76  Ind.  130; 
Beard  v.  Allen  (1895),  141  Ind.  243.  It  follows  log- 
ically therefrom  that  '*the  property  owner  who  pays  once  in 
good  faith  is  thereby  discharged."  In  the  case  of 
Beard  v.  Allen,  supra,  Jordan,  J.,  said:  ** Nothing  short  of 
the  payment  of  the  taxes,  interest  and  penalties  can  serve  to 
discharge  or  release  the  property  of  the  owner  charged  there- 
with from  the  liability  imposed  by  the  statute." 

The  averments  of  the  complaint  negative  any  element  of 

fraud.    Appellant  owned  the  securities  in  question.     They 

were  under  the  exclusive  control  of  an  agent,  and  were 

3.  located  in  a  county  apart  from  that   of  appellant's 
domicile.     Said  securities  were  all    listed    by    such 

agent  and  the  taxes  paid  thereon.  Appellees  were  notified 
each  year,  during  said  period,  that  appellant  owned  such 
property,  that  the  same  was  located  in  Decatur  county,  under 
the  control  of  said  agent,  and  that  the  taxes  thereon  were 
there  assessed  and  paid.  Section  8421  Bums  1905,  cl.  7,  Acts 
1903,  p.  49,  §30,  provides  that  personal  property  under  the 
control  of  an  agent  may  be  assessed  to  the  agent  at  his  domi- 
cile. The  statute  authorizes  property  to  be  assessed  as 
was  done  in  this  case.  The  appellant  has  complied  in  good 
faith  therewith.  The  taxes  have  been  paid,  and,  since  they 
have  been  paid,  the  obligation  has  been  discharged.  The 
ground  for  the  intervention  of  equity  is  thus  established. 
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The  tax  paid  in  Decatur  county  cannot  be  recovered,  for 
the  reason  that  the  payment  was  voluntarily  made.    Simon- 
son  V.  Town  of  West  Harrison  (1892),  5  Ind.  App. 

4.  459;  Lima  Tp.  v.  Jenks  (1863),  20  Ind.  301;  City  of 
Indianapolis  v.  Vajen   (1887),   111  Ind.  240,.  246; 

Durham  v.  Board,  etc.  (1884),  95  Ind.  182,  183,  and  cases 
cited. 

Refusal  to  grant  this  injunction  will,  therefore,  work  an 

irreparable  damage  to  appellant.     He  will  be  compelled  to 

pay  taxes  on  property  which  has  been  assessed  and  the 

5.  taxes  collected,  without  any  available  means  of  re- 
pairing the  damage.     This  would  be  clearly  inequita- 
ble.   Appellant  has  done  equity,  and  he  is  justly  entitled  to 
receive  equity. 

The  judgment  below  is  reversed  at  the  cost  of  appellees, 
with  instructions  to  the  court  to  overrule  the  demuiTers  and 
for  other  proceedings  not  inconsistent  with  this  opinion. 

Comstock,  C.  J.,  Roby,  Rabb  and  Hadley,  JJ.,  concur. 

Myers,  J.,  not  participating. 


American  Bonding  Company  et  al.  v.  State, 

^EX  REL.  WhISLER,  RECEIVER. 

[No.  0,089.    Filed  November  22,  1907.] 

1.  Trial. — Special  Findings. — Ultimate  Facts, — Evidence. — Special 
findings  should  show  the  ultimate  facts  and  not  merely  the  evi- 
dence thereof,    p.  5(J2. 

2.  Same. — Special  Findings. — Bonds. — Breaches.  —  Partnership. — 
Inventory. — In  an  action  by  the  receiver  of  a  partnership,  on  the 
bond  of  the  surviving?  partner,  executed  by  herself  and  a  surety, 
for  the  recovery  of  money  alleged  to  have  been  converted  by  such 
surviving  partner,  special  findings  that  her  Inventory  and  ap- 
praisement showed  the  partnership  assets  to  be  of  a  certain 
value,  and  that  she  had  collected  thereof  a  certain  less  sum  do 
not  show  that  she  is  chargeable  with  such  appraised  value  of  the 
assets,    p.  562. 

3.  Same. — Special  Findings. — Bonds. — Breaches. — Conversion. — In 
an  action  on  the  bond  of  a  surviving  partner,  for  a  breach  thereof 
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by  conversion,  the  special  findings  should  show  definitely  the 
amount  for  which  such  surviving  partner  was  chargeable,  and  the 
amounts  paid  out  on  behalf  of  such  partnership,  leaving  nothhig  to 
mere  inference  or  conjecture,    p.  562. 

4.  Trial. — Special  Findings. — Joint  Otonerahip. — Several  Interests. 
— ^A  special  finding  that  two  persons  owned  certain  bank  stock  is 
too  Indefinite  to  found  a  conclusion  upon  that  they  were  equal 
owners  thereof,    p.  563. 

5.  Partnership. — Surviving  Partner. — Insolvency, — Advancements, 
— Settlement. — Where  the  individuals  composing  a  partnership 
are  insolvent,  and  the  surviving  partner  uses  her  individual 
funds  to  extinguish  partnership  debts,  such  surviving  partner  is 
entitled  to  credit  for,  and  to  a  retention  of,  such  amounts  in  the 
partnership  settlement    pp.  564,  568. 

6.  Same. — Partners. — Insolvency. — Individual  creditors  of  insol- 
vent partners  have  priority,  over  firm  creditors,  to  the  individual 
property  of  such  partners,    p.  565. 

7.  Same. — Surviving  Partners. — Duties. — Preferences.  —  Bonds.  — 
Breaches. — A  surviving  partner  may  lawfully  prefer  one  or  more 
of  the  partnership  creditors  in  the  settlement  of  the  firm's  busi- 
ness ;  and  she  does  not  violate  the  conditions  of  her  bond,  guaran- 
teeing the  performance  of  her  duty,  when  she  honestly  pays  out  to 
bona  fide  creditors  all  of  the  money  received,    p.  565. 

8.  Same. — Surviving  Partners. — Trusts. — Statutes. — Surviving  part- 
ners are  not  trustees  in  the  ordinary  sense,  since  they  have  pos- 
session and  control  by  virtue  of  their  ownership;  and  our  stat- 
utes providing  for  the  winding  up  of  partnerships  by  surviving 
partners  are  in  limitation  of  the  ordinary  powers  possessed  by 
such  survivors,    p.  567. 

9.  Trusts. — Trustees. — Use  of  Private  Funds, — Reimbursement, — ^A 
trustee  who  uses  her  private  funds  for  the  use  of  her  trust  estate, 
is  entitled  to  be  reimbursed  therefor  from  such  estate,    p.  567. 

Prom  Wabash  Circuit  Court;   U.  8,  Lesh,  Special  Judge. 

Action  by  the  State  of  Indiana,  on  relation  of  David 
Whisler,  as  receiver  of  the  partnership  of  Lawrence  &  Com- 
pany, against  the  Amercian  Bonding  Company,  and  another. 
From  a  judgment  for  plaintiflf,  defendants  appeal  Be- 
versed. 

Ayres,  Jones  dk  Hollett  and  J.  Clyde  Hoffman,  for  appel- 
lants. 

Shively  <&  Switzer  and  Warren  0.  Sayre,  for  appellee. 
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Hadley,  J. — This  was  an  action  brought  by  the  State,  on 
the  relation  of  David  Whisler,  receiver  of  the  late  copart- 
nership of  Lawrence  &  Company,  against  appellants,  Eliza- 
beth H.  Mills  and  the  American  Bonding  Company  of  Balti- 
more, for  recovery  upon  a  bond  executed  by  said  Elizabeth 
H.  Mills,  surviving  partner  of  the  firm  of  Lawrence  &  Com- 
pany, as  principal,  and  said  American  Bonding  Company 
of  Baltimore,  as  surety,  for  alleged  breaches  thereof.  Upon 
issue  joined,  the  cause  was  submitted  to  the  court,  and,  upon 
request,  special  findings  and  conclusions  of  law  were  made, 
upon  which  judgment  was  rendered  for  appellee. 

Exceptions  were  reserved  by  each  of  said  appellants  to 
each  of  said  conclusions  of  law.  Each  of  said  appellants 
then  filed  separate  motions  for  a  venire  de  novo  and  for  a 
new  trial.  It  is  contended  that  the  motions  for  a  venire  de 
novo  should  have  been  sustained,  for  the  reason  that  the 
special  findings  are  imperfect,  indefinite,  and  uncertain,  in 
that  the  court  did  not  find  the  amount  of  funds  of  said 
trust  with  which  appellant  Mills  should  be  charged.  Item 
two  of  the  findings  shows  that  on  April  9,  1901,  she  filed 
an  inventory  and  appraisement  of  the  partnership  assets 
stating  that  ''said  appraisement  showed  the  firm  assets  to 
be  as  follows: 

The  stock  of  merchandise  appraised  at $13,823.05 

Accounts  classed  as  good 2,366.98 

Accounts  classed  as  doubtful 498.92 

Accoimts  classed  as  bad 194.61 

Making  a  total  of $16,883.56" 

This  is  the  only  finding  as  to  the  value  of  the  property  or 
what  she  received  out  of  the  trust,  except  that  item  four 
finds  that  up  to  February  15,  1902,  appellant  Mills  had  col- 
lected of  the  choses  in  action  $787.35. 

It  is  well  settled  that  it  is  the  province  of  special  findings 
to  find  the  ultimate  facts,  and  the  finding  of  evidentiary 
Vol.  40—36 
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facts  is  not  sufficient.    Minnich  v.  Darling  (1894),  8 

1.  Ind.  App.  539,  542;   Taylor  v.  Canaday  (1901),  155 
Ind.  675;  Perkins  v.  Hay  ward  (1890),  124  Ind.  445. 

The  finding  that  the  appraisement  showed  certain  things 

is  not  a  finding  of  an  ultimate  fact,  but  of  an  evidentiary 

fact      {Hasselman      v.      Japanese     Develop.      Co. 

2.  [1891],  2  Ind.  App.  180) ;  nor  is  it  a  finding  that 
appellant  Mills  received  that  amount  of  property; 

nor,  in  view  of  the  other  findings,  necessarily  a  finding  that 
she  should  be  charged  with  that  amount.  It  is  true,  as 
counsel  for  appellee  state,  that  as  a  general  rule  a  trustee 
is  charged  with  the  amount  of  the  inventory  and  appraise- 
ment filed  in  the  trust.  But  when,  as  in  this  case,  the  suit 
is  for  a  breach  of  the  bond,  and  the  other  findings  of 

3.  the  court  show  that  the  trustee  was  not  s6  charged 
in  making  calculation  to  determine  the  amount  con- 
verted, the  rule  fails,  and  there  should  be  a  definite  finding 
somewhere  of  the  amount  of  the  partnership  property  re- 
ceived and  with  which  the  trustee  should  be  charged.  The 
court  found  that  appellant  Mills  collected  $787.35  of  the 
choses  in  action  prior  to  February  15,  1902,  but  does  not 
find  that  this  was  the  whole  amount  she  collected  or  with 
which  she  should  be  charged.  The  court  also  found  that  she 
had  expended  in  the  performance  of  her  trust  the  sum  of 
$3,486.28,  and  that  she  had  paid  on  the  debts  of  the  partner- 
ship, out  of  the  partnership's  property,  $3,855.25;  that  she 
paid  on  partnership  debts  $596.90  out  of  an  equity  in  lands 
she  owned,  $828.71  out  of  other  lands  owned  by  Jennie  C. 
Lawrence  and  Elizabeth  H.  Mills  jointly,  $17,366.62  out  of 
the  proceeds  of  the  sale  of  bank-stock  owned  by  said  Law- 
rence and  Mills  in  their  separate  capacities,  and  pledged  as 
security  for  said  debts,  and  $652.71  on  another  partnership 
debt  out  of  the  same  proceeds;  that  she  expended  $800  to 
replenish  stock;  that  the  services  of  August  C.  Mills  ren- 
dered said  trust  was  of  the  value  of  $1,500,  and  that  she 
converted  to  her  own  use  of  the  trust  funds,  $6,257.52.    How 
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did  the  court  arrive  at  this  amount?  It  is  ui^ed  that  this 
amount  is  excessive.  How  is  this  court  to  determine  that 
fact?  With  which  of  the  above  amounts  did  the  court  credit 
her?  Certainly  not  all;  and  we  canqot  discover  any  com- 
bination of  the  above  amounts,  together  with  the  amount 
found  to  have  been  converted,  that  will  come  anywhere  near 
to  the  amount  of  the  appraisement.  Counsel  for  appellee 
have  endeavored  to  aid  us  in  this  search,  by  suggesting  that 
the  court  in  its  calculation  deducted  from  the  amount  of 
her  appraisement  the  amount  of  $2,273.16,  the  difference 
between  the  appraised  amount  of  the  choses  in  action  and 
the  amount  of  the  same  found  to  have  been  collected  prior 
to  February  15,  1902,  and  taking  the  balance  of  the  ap- 
praisement left  after  this  deduction  as  the  amount  with 
which  she  should  be  charged,  and  grouping  together  cer- 
tain of  the  above  amounts  as  credits,  thus  obtained  the  re- 
sult found.  But  there  is  no  finding  that  such  a  deduction 
should  be  made,  and,  to  obtain  the  basis,  we  must  go  into 
the  field  of  speculation  and  indulge  in  inferences.  This, 
under  the  well-settled  rules  of  law,  we  cannot  do.  Crowder 
V.  Riggs  (1899),  153  Ind.  158;  Craig  v.  Bennett  (1897),  146 
Ind.  574,  and  cases  cited. 

Item  ten  of  the  finding  is,  in  substance,  as  follows :   That 
prior  to  the  death  of  said  Jennie  C.  Lawrence  the  partner- 
ship of  Lawrence  &  Company  became  indebted  to 
4.    the  Lawrence  National  Bank  and  to  Susan  H.  Eagle 
in  various  sums,  which,  when  paid,  amounted  to  $17,- 
366.62;  that  when  said  loans  were  made  by  said  bank  and 
said  Susan  H.  Eagle  there  was  pledged  by  said  Jennie  C. 
Lawrence  and  said  Elizabeth  H.  Mills  certain  bank-stock 
then  held  and  owned  by  them  in  their  individual  capacities 
as  collateral  security  for  said  loans ;  that  in  August,  1902, 
said  bank-stock  so  pledged  with  the  knowledge  and  consent 
of  said  Elizabeth  H.  Mills  was  sold  by  said  creditors  for 
$18,150;   that  the  money  thus  received  was  applied  to  the 
payment  of  the  debts  so  secured  in  the  sum  first-above 
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stated,  and  in  the  payment  of  another  partnership  debt  of 
$652.71,  the  residue  being  paid  to  Elizabeth  H.  Mills.  This 
item  is  indefinite  and  uncertain,  in  that  it  do«s  not  find  in 
what  amount  each  of  said  partners  held  the  bank-stock  in 
question.  Counsel  for  appellant  contend  that  the  finding 
that  the  two  partners  owned  and  held  certain  pledged  bank- 
stock  in  their  individual  capacities  creates  of  necessity  the 
presumption  that  they  owned  it  jointly  and  equally.  While 
it  might  be  true  that  as  to  such  a  finding  with  regard  to  a 
single  article  of  property  that  is  indivisible — such  as  a 
house,  a  share  of  stock  or  the  like — ^this  presumption  would 
arise ;  yet  when  this  language  is  applied  to  an  aggregation 
of  property,  such  as  a  large  number  of  shares  of  stock,  such 
a  presumption  does  not  necessarily  follow.  For  the  fore- 
going reasons,  the  special  findings  must  be  held  insufficient 
to  support  the  judgment.    While  this  determines  the  case  so 

far  as  this  appeal  is  concerned,  there  is  a  question 
5.    presented  that  will  necessarily  arise  on  another  trial 

and  should  be  settled  at  this  hearing.  It  appears 
that  in  the  performance  of  her  trust  as  surviving  partner 
appellant  Mills  used  certain  of  the  trust  funds  in  her  pri- 
vate affairs  and  out  of  her  private  funds  paid  partnership 
debts,  and  appellants  insist  that  she  should  have  credit  for 
the  partnership  debts  thus  paid.  Appellee  contends  that, 
since  the  partnership  debts  were  also  her  individual  obli- 
gation, when  paid  they  were  extinguished;  that,  since  a 
partner  cannot  be  a  creditor  of  his  own  partnership,  he  can- 
not be  subrogated  to  the  rights  of  a  creditor  whose  debt  he 
had  paid;  and  therefore  appellant  Mills  was  not  entitled 
to  reimburse  herself  out  of  the  partnership  fund,  and  should 
not  be  allowed  credit  for  the  amount  of  the  partnership  debts 
so  paid  out  of  her  private  funds.  If  the  surviving  partner 
was  making  this  claim  for  her  own  benefit,  in  a  controversy 
between  herself  and  the  firm  creditors,  there  might  be  some 
virtue  in  this  contention;  but  here  the  court  found  that 
appellant  Mills,  as  well  as  the  estate  of  Jennie  C.  Lawrence 
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and  the  firm  of  Lawrence  &  Company,  was  at  all  times  after 
the  death  of  Jennie  C.  Lawrence  insolvent.     There- 

6.  fore  the  partnership  creditors  had  no  right  or  claim 
in  or  to  the  individual  property  of  the  partners. 

Huff  V.  Lutz  (1882),  87  Ind.  471;  Weyer  v.  Thornlurgh 
(1860),  15  Ind.  124. 

The  suit  is  not  one  wherein  the  surviving  partner  is  claim- 
ing a  benefit  for  herself,  but  is  a  suit  upon  the  bond  for  a 
breach  thereof,  the  alleged  breach  being  that  the  prin- 

7.  cipal  received  assets  of  the  partnership  for  which 
she  failed  to  account.  'There  is  no  question  of  mal- 
administration or  fraud,  and,  as  we  view  the  law  on  the 
facts  in  this  case,  there  can  be  no  question  of  misapplication 
of  funds,  since  it  is  not  claimed  that  any  of  the  debts  paid 
by  the  surviving  partner  were  not  bona  fide  debts  of  the 
partnership.  The  condition  of  the  bond  of  appellant  bond- 
ing company,  so  far  as  it  related  to  the  question,  was  that 
the  principal  should  ''discharge  all  and  singular  her  duties 
as  surviving  partner,  •  •  •  and  fully  account  to  the 
proper  authority  for  all  money  or  other  property  with  which 
she  may  be  justly  chargeable  as  surviving  partner."  Her 
duties  as  surviving  partner  were  to  reduce  the  assets  to 
money  and  apply  the  same,  less  expenses,  on  the  partner- 
ship debts,  and  pay  the  surplus,  if  any,  to  the  estate  of  de- 
cedent. In  the  payment  of  these  debts  she  was  as  free  to 
choose  when  and  whom  she  would  pay  as  an  individual  or 
existing  partnership  would  be.  She  coul'd  assign  all  the 
property  for  the  benefit  of  all  the  creditors.  Winslow  v. 
Wallace  (1888),  116  Ind.  317;  Patton  v.  Leftwich  (1889), 
86  Va.  421,  6  L.  R.  A.  569;  State  v.  Matthews  (1891),  129 
Ind.  281;  First  Nat,  Bank  v.  Parsons  (1891),  128  Ind.  147. 
She  could  prefer  any  creditor  she  chose.  Havens  <&  Oeddes 
Co.  V.  Harris  (1895),  140  Ind.  387;  Emerson  v.  8 enter 
(1886),  118  U.  S.  3,  30  L.  Ed.  49,  6  Sup.  a.  981.  She 
could  turn  all  of  the  assets  over  to  one  creditor,  if  the  debt 
of  such  creditor  equalled  or  exceeded  the  amount  of  such 


566  APPELLATE  COURT  OP  INDIANA, 

American  Bondiug  Co.  r.  State,  ex  rel. — 40  Ind.  App.  559. 

assets,  to  the  exclusion  of  all  other  creditors.     Couriland 
Forging  Co.  v.  First  Nat.  Bank  (1895),  141  Ind.  518. 

All  that  the  creditors  of  the  partnership  or  the  estate 
of  the  deceased  partner  could  ask  was  an  honest  application 
of  the  amount  received  to  the  bona  fide  debt  or  debts  of  the 
partnership,  and  this  is  all  the  bond  guarantees.  The  bond 
does  not  guarantee  the  payment  of  all  the  debts  of  the  part- 
nership ;  neither  does  it  guarantee  the  payment  of  the  debt 
or  debts  of  any  particular  person  or  persons,  nor  the  pay- 
ment of  a  ratable  proportion  of  all  the  debts,  nor  that  the 
identical  money  received  should  be  so  applied.  Suppose, 
in  this  case,  it  should  be  found  that  appellant  Mills  had 
actually  received  out  of  the  trust  estate  $16,000,  but  that 
she  had  paid  on  the  partnership  debts  and  expenses  of  ad- 
ministration the  sum  of  $16,000.  Wherein  has  she  failed 
to  the  injury  of  the  partnership  creditors?  Surely  the 
creditors  cannot  be  said  to  have  been  harmed.  Is  it  material 
to  the  creditors  if  she  took  $6,000  of  the  money  received 
from  the  sale  of  trust  property  and  bought  sugar,  flour, 
clothing,  etc.,  for  herself,  and  took  $6,000  of  money  received 
from  the  sale  of  her  private  property  and  paid  on  the  part- 
nership debts,  instead  of  the  reverse?  Is  it  more  than  a 
nominal  breach  of  the  bond,  if  breach  at  all,  that  she  took 
money  for  her  personal  wants  out  of  the  right-hand  drawer, 
which  contained  trust  funds,  and  paid  the  same  amount  for 
the  trust  out  of  the  left-hand  drawer,  which  contained  her 
personal  funds?  The  firm  creditors  are  entitled  to  receive 
the  amount  of  the  proceeds  of  the  partnership  assets,  and 
the  bond  guarantees  that  they  shall  do  so.  The  bond,  how- 
ever, does  not  agree  to  increase  the  amount  of  the  assets. 
If,  as  in  the  supposed  case,  the  surviving  partner  has  re- 
ceived $16,000  of  partnership  funds  and  has  paid  out  on 
partnership  debts  $16,000,  and  because  she  used  $6,000  of 
the  partnership  funds  for  her  own  use  and  replaced  it  with 
$6,000  of  her  own  funds,  we  should  say  the  bond  should  be 
made  to  pay  this  sum,  the  creditors  would  then  receive  just 
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that  much  more  than  the  assets  of  the  partnership,  and  just 
that  much  more  than  they  had  a  right  to  expect  or  were 
entitled  to  receive  from  the  partnership. 

We  do  not  base  our  holding  upon  the  principles  of  sub- 
stitution or  subrogation.     In  our  view  these  principles  are 
not  necessarily  involved.    A  surviving  partn.er  is  not 

8.  an  ordinary  trustee,  as  that  term  is  generally  under- 
stood. He  does  not  have  possession  and  dominion  over 

the  partnership  assets  by  virtue  of  any  statute  or  action  of 
any  court,  but  by  reason  of  his  own  interest  in  the  property 
and  his  rights  and  powers  as  a  member  of  the  firm.  Our 
statutes  do  not  confer  any  of  these  rights  upon  him,  but 
are  in  limitation  of  his  powers  and  protection  of  the  funds 
arising  from  the  partnership  assets.  A  commingling  of 
these  funds  with  his  individual  funds  is  not  a  conversion, 
since  he  has  an  ownership  in  and  control  over  them  aside 
from  the  trust  by  virtue  of  his  connection  as  partner.  The 
conversion  arises  when  he  fails  at  the  proper  time  honestly 
to  account  for  them  to  the  proper  persons  or  authority ;  and 
until  he  so  fails  there  can  be  no  breach  of  the  bond.  These 
propositions  are  supported  by  State  v.  Matthews,  supra; 
First  Nat.  Bank  v.  Parsons,  supra;  Havens  &  Oeddes  Co.  v. 
Harris,  supra;  Patton  v.  Leftwich,  supra;  Knox  v.  Ctye 
(1872),  L.  R.  5  H.  L.  656;  Emerson  v.  Senter,  supra. 

It  is  a  settled  rule  that  where  a  trustee  uses  his  own  money 
for  the  purposes  of  the  trust,  he  is  entitled  to  reimburse- 
ment.   Leach  v.  Prehster  (1871),  35  Ind.  415;   Skil- 

9.  len  V.  Jones  (1873),  44  Ind.  136;  Hancock  v.  Minot 
(1829),  8  Pick.  29;    Livingston  v.  Newkirk  (1818), 

3  Johns.  Ch.  312,  318.  In  Skillen  v.  Jones,  supra,  appel- 
lant was  acting  in  the  dual  capacity  of  surviving  partner  and 
executor  of  his  deceased  partner.  On  page  148  the  court 
says:  ''The  jury  also  found  that  the  appellant  was  appoint- 
ed executor  on  April  6,  1866,  and  continued  to  act  until  May 
11,  1871 ;  that,  during  that  time,  he  paid  debts  against  the 
estate  to  the  amount  of  $2,626.29  exceeding  the  amount  of 
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personal  estate  which  came  to  his  hands,  leaving  out  what- 
ever interest  he  had  in  the  partnership  business ;  and  that  no 
part  of  it  had  been  allowed  to  him  as  such  executor.  That 
would  be  a  proper  item  to  be  deducted  from  any  amount  for 
which  he  would  be  liable,  on  account  of  appropriating  to 
himself  the  partnership  effects.  If  he  had  paid  debts  against 
the  estate  out  of  hie  own  means,  he  would  have  the  right  to 
reimburse  himself  out  of  funds  which  might  thereafter 
come  to  his  hands.  Or  he  might  take  of  the  funds  in  his 
hands,  as  surviving  partner,  which  on  a  final  settlement 
and  adjustment  would  belong  to  the  estate  of  the  deceased, 
and  in  his  capacity  of  executor  use  it  in  payment  of  the 
debts  against  the  estate,  and  having  done  so  would  be  enti- 
tled to  a  credit  for  it." 

For  the  foregoing  reasons  it  is  our  conclusion  that  where 
an  insolvent  surviving  partner  has  applied  private  funds 
to  the  payment  of  partnership  debts,  said  partner  is 
5.  entitled  to  credit  for  the  amount  so  paid  in  account- 
ing for  the  assets  of  said  partnership  in  an  action  on 
said  partner's  bond  for  a  breach  thereof  by  way  of  conver- 
sion. It  is  argued  that  under  finding  ten,  before  set  out, 
appellant  Mills  should  be  allowed  credit  for  the  amount  paid 
on  the  partnership  debts,  out  of  the  sale  of  bank-stock, 
pledged  to  secure  the  same,  by  said  appellant  and  Jennie  C. 
Lawrence  in  her  lifetime ;  but,  as  we  have  heretofore  shown, 
this  finding  is  too  indefinite  and  uncertain  as  to  the  owner- 
ship of  this  stock  to  sustain  a  conclusion  of  law.  So  many 
supposable  cases  might  be  suggested  under  this  finding  in  its 
present  condition  that  we  do  not  feel  warranted  in  hazard- 
ing an  opinion  upon  it.  This  and  the  other  questions  may 
not  arise  on  another  trial  and  we  do  not  decide  them.  The 
case  of  Lyons  v.  Murray  (1888),  95  Mo.  23,  6  Am.  St.  17, 
cited  by  appellees  as  being  of  controlling  force,  is  not  anal- 
ogous to  this  case.  That  was  a  suit  in  the  nature  of  a  cred- 
itor's bill  by  an  individual  .indGcm'^nt  creditor  of  the  surviv- 
ing partner  against  a  firm  creditor  to  recover  a  fraudulent 
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overpayment  by  such  surviving  partner  to  said  firm  creditor, 
in  order  to  sequester  the  property  of  such  surviving  partner 
in  fraud  of  his  individual  creditors,  and  was  an  entirely 
different  case  from  the  one  before  us,  and  upon  the  facts  of 
that  case  the  conclusions  stated  are  not  in  conflict  with  our 
conclusion  here. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion of  appellants  for  a  venire  de  novo. 


Manion,  Administratrix^  v.  Lake  Erie  & 
Western  Railway  Company. 

[No.  6,780.     Filed  February  19,  1907.     Rehearing  denied  June  25, 
1907.    Transfer  denied  November  22,  1907.] 

1.  New  Tbial. — Surprise, — Evidence, — Plaintiff  is  not  ordinarily 
entitled  to  a  new  trial  on  account  of  surprise  at  defendant's  evi- 
dence,   p.  571. 

2.  Same. — Surprise. — How  Questiofi  of.  Raised. — ^Where  the  evi- 
dence introduced,  at  which  plaintiff  was  surprised,  is  not  ob- 
jected to,  and  no  request  for  further  time  is  shown,  the  question 
of  surprise  is  not  properly  saved,    p.  572. 

3.  Appeal. — Bill  of  Exceptions. — Argument  of  Counsel, — Miscon- 
duct. — Where  misconduct  of  counsel  in  the  argument  to  the  Jury 
is  relied  upon  as  a  reason  for  a  new  trial,  a  bill  of  exceptions 
must  be  filed  showing  the  misconduct,  the  motion  based  thereon 
and  the  ruling  of  the  court  on  such  motion,    p.  572. 

4.  Railboads. — Trespassers. — Streets. — Pedestrians. — ^A  pedestrian 
traveling  on  a  railroad  track,  the  right  of  way  of  which  is  the 
property  of  the  company,  is  ordinarily  a  trespasser;  but  if  such 
railroad  is  laid  out  in  a  street,  and  such  street  has  never  been 
vacated,  he  is  not  a  trespasser,    p.  572. 

5.  Appeal. — Stare  Decisis. — Municipal  Corporations. — Rights  of 
Way  in  Streets. — ^That  municipal  corporations  may  permit  rail- 
road companies  to  lay  their  tracks  In  the  streets  Is  stare  decisis, 
but  they  cannot  grant  the  ownership  of  the  streets,  since  It  Is  not 
theirs  to  give.    p.  573. 

0.  Railboads. — Rights  of  Way. — Use  of,  hy  Public. — ^The  use  by 
pedestrians  of  a  railroad  right  of  way  for  highway  purposes  does 
not  prove  either  an  implied  dedication  or  a  prescriptive  right, 
p.  573. 

7.  Same. — Rights  of  Way  in  Street. — Care. — It  is  the  duty  of  a 
railroad  company  operating  its  trains  over  or  along  a  street  to 
keep  a  vigilant  lookout  for  persons  on  the  track,    p.  573. 
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8.  Tbial. — Instructions. — Invasion  of  Province  of  Jury, — ^An  in- 
struction which  assumes  the  facts  in  controversy  invades  the 
province  of  the  Jury.    p.  573. 

9.  Same. — Instructions, — Proving  Paragraphs  of  Complaint, — ^An 
instruction,  in  a  personal  injury  case,  that  if  plaintiff  fails  to 
prove  the  material  allegations  of  some  one  or  more  paragraphs 
of  his  complaint  the  verdict  should  be  for  defendant,  is  erroneous, 
where  the  complaint  consisted  of  three  paragraphs,  the  first  and 
second  for  injuries  from  negligence  and  the  third  for  wilful  in- 
juries,   p.  574. 

Prom  Hancock  Circuit  Court;   Edward  W,  Felt,  Judge. 

Action  by  Ella  Manion,  as  administratrix  of  the  estate 
of  Michael  Manion,  deceased,  against  the  Lake  Erie  &  West- 
em  Railway  Company.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Oeorge  W,  Oalvin  and  Mason  &  Jackson,  for  appellant. 
Miller,  Shirley  &  Miller,  John  B.  Cockrum  and  W.  W. 
Cook,  for  appellee. 

RoBY,  P.  J. — Action  by  appellant  to  recover  damages  on 
account  of  the  death  of  her  decedent,  Michael  Manion.  She 
avers  in  the  first  paragraph  of  complaint  the  existence  of  a 
public  road  or  driveway  along  the  west  bank  of  Pogue's  Run, 
between  Market  and  Washington  streets  in  the  city  of  In- 
dianapolis ;  that  appellee  laid  its  tracks  in  a  portion  of  said 
driveway  or  road  then  in  public  use,  and  thereafter  moved 
such  tracks  over  said  road  so  as  to  prevent  the  use  thereof 
by  vehicles;  that  the  public  continued  to  use  the  same  as 
a  footpath,  and  that  it  was  and  continued  to  be  a  thorough- 
fare in  the  city  of  Indianapolis;  that  said  way  curved  so 
much  that  a  train  entering  thereon  at  Washington  street 
could  not  be  seen  by  those  upon  said  track  at  Market  street ; 
that  appellee  and  its  employes  knew  the  public  use  to  which 
the  same  was  and  had  been  put  from  time  immemorial,  and 
that  the  same  was  in  constant  use  by  the  public  of  said  city 
as  a  highway  for  pedestrians.  It  is  further  averred  that 
decedent,  on  June  9,  1901,  while  going  to  his  home  over  said 
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way,  was  run  over  by  a  locomotive  and  train,  which  is 
averred  to  have  been  negligently  run  by  appellee  at  a  rate 
of  speed  in  excess  of  four  miles  an  hour,  in  violation  of  an 
ordinance  of  the  city  of  Indianapolis,  and  to  have  been  neg- 
ligently run  without  signals.  The  second  paragraph  is  not 
diflferent  from  the  first  in  any  essential  particular.  The 
third  paragraph  proceeded  upon  the  theory  of  a  wilful  in- 
jury, but,  in  view  of  admissions  made  by  counsel  for  appeL 
lant  in  argument,  its  contents  are  immaterial  as  to  the  ques- 
tions involved  in  this  appeal.  The  issue  was  formed  by  a 
general  denial.  There  was  a  trial  by  a  jury,  verdict  for  the 
appellee,  together  with  answers  to  interrogatories. 

The  only  assignment  of  error  discussed  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

A  great  many  reasons  for  a  new  trial  are  stated  in  the 
motion  therefor.  The  fourth  ground  stated  is  that  the  plain- 
tiflf  was  surprised  upon  the  trial  by  the  introduction  of  a 
deed  to  the  Peru  &  Indianapolis  Railroad  Company  from 
James  Hill,  purporting  to  convey,  as  of  the  date  of 
June  6,  1849,  certain  real  estate  including  the  land 
over  which  said  way  was  alleged  to  exist.  Pre- 
vious to  the  offer  of  such  deed,  it  had  been  admitted  by  the 
parties  that  the  appellee  had  succeeded  to  the  rights  of  prop- 
erty of  the  Peru  &  Indianapolis  Railroad  Company.  It  is 
shown  by  aflBdavit  that  said  Hill  did  not  have  title,  as  ap- 
pears from  the  records  of  Marion  county,  and  that,  because 
of  the  inability  of  the  plaintiff  to  procure  such  records  and 
the  plaintiff's  lack  of  knowledge  as  to  the  existence  of  such 
deed,  she  was  surprised,  etc. 

The  general  proposition  is  that  a  plaintiff  is  not  entitled 

to  a  new  trial  on  account  of  surprise  at  evidence  given  for 

the  defendant.    Cummins  v.  Walden  (1837),  4  Blackf. 

1.     307;  Atkisson  v.  Martin  (1872),  39  Ind.  242;  Helm 
V.  First  Nat,  Bank  (1884),  91  Ind.  44;   Bingham  v. 
Walk  (1891),  128  Ind.  164;   Working  v.  Oarn  (1897),  148 
Ind.  546. 
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The  deed  referred  to  seems  to  have  been  introduced  in 

evidence  without  objection,  and  no  request  for  further  time 

is  shown  to  have  been  made.    There  may  be  excep- 

2.  tions  to' the  general  proposition  before  stated,  but  the 
facts  here  exhibited  are  not  suflScient  to  create  an  ex- 
ception thereto.  The  jury  found,  as  shown  by  the  answers 
to  interrogatories,  that  appellee  was  the  owner  of  the  prop- 
erty formerly  owned  by  the  Peru  &  Indianapolis  Railroad 
Company;  that  James  Hill  and  wife,  on  June  6,  1849,  con- 
veyed to  the  Peru  &  Indianapolis  Railroad  Company  out- 
lot  sixty-six,  of  which  the  land  occupied  by  appellee's  track 
on  June  9,  1901,  was  a  part;  that  the  train  which  struck 
decedent  was  running  upon  the  track  laid  on  said  land,  and 
that  decedent  was  on  said  track  when  struck. 

The  third  reason  for  a  new  trial  sets  out  statements  of 

appellee's  attorneys,  relative  to  the  title  to  such  property, 

made  in  argument  over  appellant's  objections  thereto. 

3.  Such  statements  purport  to  be  statements  of  fact  by 
the  lawyers,  which  could  only  properly  be  made  in 

the  manner  provided  for  taking  testimony.  Unfortunately 
for  appellant,  it  is  not  shown  that  the  grounds  stated  in 
said  reason  for  a  new  trial  were  true,  lacking  which  no 
question  is  presented.  The  statement  of  the  motion  is  im- 
material, and  no  bill  of  exceptions,  showing  the  fact,  was 
filed.    Hood  v.  Tyner  (1891),  3  Ind.  App.  51. 

The  averment  in  the  complaint  that  the  decedent  was 

struck  while  upon  a  public  way  or  thoroughfare,  in  the  city 

of  Indianapolis,  was  a  material  allegation,  upon  the 

4.  establishment  of  which,  or  the  failure  to  establish, 
the  relative  rights  of  the  parties  largely  depend.    If 

the  decedent  was  walking  on  appellee's  track  he  became  a 
trespasser.  Brooks  v.  Pittshurgh,  etc.,  R.  Co,  (1902),  158 
Ind.  62.  If  he  was  walking  upon  a  street  of  the  city,  al- 
though such  street  was  nscnl  ])y  the  railroad  company,  it 
still  being  open  to  the  us,^  nf  tlio  public,  he  was  not  a 
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trespasser.  Ohio,  etc,  E.  Co,  v.  Walker  (1888),  113  Ind. 
196,  3  Am.  St.  638;  Kremer  v.  Pittsburgh,  etc.,  B.  Co. 
(1898),  151  Ind.  587,  68  Am.  St.  252. 

The  doctrine  of  stare  decisis  operates    to    validate    the 

grants  by  municipalities  of  the  right  to  steam  railroads  to 

lay  tracks  longitudinally  upon  the  streets  thereof 

5.  {Town  of  New  Castle  v.  Lake  Erie,    etc.,    B.    Co, 
[1900],  155  Ind.  18),  but  ''no  length  of  user  would 

give  a  railroad  company  absolute  ownership  of  a  street,  for 

that  is  not  the  municipality's  to  grant."     Town  of  New 

Castle  V.  Lake  Erie,  etc,  B,  Co.,  supra,  at  page  26. 

This  doctrine  applies  conversely,  and  the  user  of  part  of 

a  railroad  right  of  way  by  the  public  as  a  highway  for 

6.  pedestrians  does  not  prove  either  an  implied  dedica- 
tion or  a  prescriptive  right.     Cannon  v.  Cleveland, 

etc.,  B.  Co.  (1902),  157  Ind.  682. 

Where  the  railroad  track  is  laid  upon  the  surface  of  a 

public  street,  the  principles  which  govern  the  question  of 

contributory  negligence  are  somewhat  different  from 

7.  those  which  obtain  where  the  track  is  laid  upon  a 
private  highway.    Those  in  charge  of  the  train  run 

along  such  street  or  way  are  bound  to  anticipate  the  pres- 
ence of  persons  on  the  track  ahead  of  them,  and  to  main- 
tain a  constant  outlook  and  exercise  reasonable  care  to  avoid 
injuring  persons  who  are  placed  in  periL  2  Thompson, 
Negligence  (2d  ed.),  §1776. 

It  was  the  contention  of  appellee  that  it  owned  the  land 

and  that  the  use  by  the  public  was  an  encroachment.     It 

was  the  contention  of  appellant  that  the  use  made  of 

8.  the  land  by  appellee  was  an  encroachment  upon  a 
public  thoroughfare.    In  this  state  of  the  issue  the 

court,  at  the  request  of  appellant,  among  many  other  in- 
structions, gave  the  following:  "A  railroad  track  owned 
by  the  company  operating  on  same  is  a  known  place  of  dan- 
ger, and  any  stranger  who  uses  the  same,  between  stations 
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and  crossings,  for  his  own  purposes,  without  consent,  is  not 
exempt  from  the  character  of  a  wrongdoer  and  trespasser 
in  traveling  along  it.  If  you  find  from  the  evidence  in  this 
case  that  the  defendant  railroad  company  did  not  enforce  its 
rights  and  warn  people  off  of  its  premises,  still  I  charge 
you  that  no  right  was  thereby  acquired  by  the  public  or 
any  individual  to  use  its  roadbed  as  a  public  place  of  traveL 
Such  a  use  by  the  public  would  amount  to  no  more  than  a 
mere  naked  license,  and  impose  no  obligations  on  the  part  of 
the  railroad  company  to  provide  against  danger  of  acci- 
dent. The  person  who  used  the  right  of  way  for  his  con- 
venience, went  there  at  his  own  risk  and  enjoyed  the  implied 
license  with  its  attendant  perils.  The  railroad  company 
was  under  no  legal  duty  to  keep  its  property  free  from  pit- 
falls or  obstructions,  for  the  accommodation  of  persons  who 
go  upon  or  over  such  property,  merely  for  their  own  use 
or  pleasure,  even  where  this  is  done  by  the  permission  of 
the  railroad  company.  In  such  a  case,  the  person  so  using 
such  property  does  so  at  his  own  risk,  and  enjoys  the  use 
with  its  concomitant  perils.''  In  this  instruction  the  court 
assumed  {he  very  matter  which  was  in  issue. 

The  seventh  instruction  given  by  the  court  was  as  follows: 

''If  the  plaintiff  has  failed  to  prove  the  material  averments 

of  some  one  or  more  of  the  paragraphs  of  complaint, 

9.  by  a  fair  preponderance  of  the  evidence  in  the  cause, 
you  should  find  for  the  defendants.**  By  this  in- 
struction the  jury  were  told  to  find  against  appellant  if  she 
had  failed  to  prove  the  material  averments  of  one  of  her 
three  paragraphs  of  complaint  In  the  third  paragraph  a 
wilful  injury  was  charged.  Under  this  instruction  a  failure 
to  prove  the  material  averments  of  the  third  paragraph  re- 
quired a  verdict  against  the  plaintiff  on  the  first  and  second 
paragraphs  in  which  negligence  was  charged. 

These  errors  are  not  shown  by  the  record  to  have  been 
harmless.     The  judgment    is   therefore   reversed   and  the 
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cause  remanded,  with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings. 

Watson,    Hadley,    Rabb    and    Comstock,    JJ.,    concur. 
Meyers,  C.  J.,  absent. 


Berg  v.  Neal. 

[No.  6,151.    FUed  NoTember  26,  1907.] 

1.  Pleading. — Complaint. — InfunctUm. — JSasement  —  Ohstructiona. 
—A  complaint  aUeging  that  the  plaintiff  is  the  owner  in  fee  sim- 
ple of  certain  land ;  that  defendant  has  an  easement  thereover  for 
the  use  of  wagons  and  other  vehicles ;  that  the  plaintiff  has  con- 
structed a  first-class  farm  gate  at  the  entrance  of  said  easement, 
and  that  defendant  threatens  to  destroy  same,  states  a  sufficient 
cause  for  an  injunction,    p.  576. 

2.  Easements. — Rights  of  Way. — Servient  Owner's  Right  to  Ob- 
struct.— ^The  servient  owner  ordinarily  has  the  right  to  maintain 
gates,  in  a  reasonable  manner,  at  the  termini  of  a  right  of  way 
over  his  land.    p.  577. 

3.  Bjlhe.— Incidents.  —  Complaint.  —  Allegations.  —  Nothing  except 
what  is  requisite  to  its  reasonable  enjoyment  passes  as  an  inci- 
dent to  the  grant  of  an  easement ;  and  an  allegation  that  *an 
easement  is  a  private  right  of  way  for  wagons  and  other  ve- 
hicles shows  such  way  is  for  passage  only.    p.  578. 

4.  Pleading. — Complaint. — Easements. — Obstructions. — Defenses. — 
Where  a  complaint  to  enjoin  defendant  from  removing  plaintiff's 
gate  from  the  entrance  to  defendant's  right  of  way  alleges  that 
defendant  has  a  right  of  way  for  the  use  of  wagons  and  other 
vehicles,  the  inference  therefrom  being  that  plaintiff  has  the 
right  to  maintain  such  gate,  defendant's  contention  that  he  has 
a  right  to  an  open  way  constitutes  a  defense  and  must  be  availed 
of  by  an  answer,    p.  578. 

6.  Evidence. — Deeds. — Mistakes. — Reformation. — Easements. — In  a 
suit  for  an  injunction  to  prevent  defendant  from  removing  plaln- 
tUTs  gate  from  the  entrance  to  defendant's  right  of  way,  the  deed 
conveying  such  right  of  way  is  admissible  in  evidence,  though  the 
description  therein  does  not  locate  the  way  as  used,  evidence 
of  a  mutual  mistake  in  the  description  being  produced;  and  a 
reformation  of  such  deed  is  not  necessary  in  such  suit  or  in  any 
other,  to  render  it  admissible,    p.  579. 

6.  Easements. — Rights  of  way. — Oates, — Width. — ^A  gate  ten  feet 
wide  at  the  entrance  to  a  right  of  way  sixteen  and  a  half  feet 
wide  does  not  constitute  an  unreasonable  obstruction,  where  it 
appears  that  such  gate  was  not  an  interference  with  the  free 
passage  to  and  from  such  way.   p.  580. 
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Prom  Hamilton  Circuit  Court;  Samuel  R.  Artman,  Spe- 
cial Judge. 

Suit  by  John  P.  Neal  against  Andrew  Berg.  Prom  a  de- 
cree for  plaintiff,  defendant  appeals.    Affirmed. 

Roberts  &  Vestal  and  Kane  &  Kane,  for  appellant. 
Qumn  &  Davis,  for  appellee. 

Hadley,  p.  J. — This  was  a  suit  brought  by  appellee  to  en- 
join appellant  from  removing  a  gate  erfected  by  appellee 
upon  his  land  at  a  point  where  a  certain  easement  for  the  pas- 
sage of  wagons  and  vehicles  entered  upon  a  highway  running 
along  said  land.     The  complaint  avers  that  appellee  is  the 

owner  in  fee  simple  of  the  land,  describing  it;  that 
1.    appellant  owns  a  private  easement,  one  rod  in  width, 

for  the  passage  of  wagons  and  other  vehicles  over  and 
along  the  south  side  of  said  land;  that  appellee  is  in  posses- 
sion of  said  land,  and  of  the  lands  over  which  said  easement 
passes,  which  land  is  subject  only  to  the  easement  and  use 
thereof  for  wagons  and  other  vehicles  by  appellant ;  that  ap- 
pellee had  erected  a  farm  gate  of  the  usual  style  and  make, 
and  of  sufiBcient  width  for  easy  passage  for  wagons  and 
other  vehicles;  that  said  gate  is  properly  constructed,  is 
such  as  is  in  common  and  ordinary  use  for  such  purposes, 
is  hung  on  hinges  attached  to  a  post,  may  be  readily  and 
easily  opened  and  closed,  and  does  not  in  any  manner  in- 
terfere with  the  free  use  and  enjoyment  of  said  right  of 
way.  There  are  other  proper  averments  showing  irrepa- 
rable damage,  threats  of  appellant  to  remove  said  gate, 
and  other  matters  not  necessary  to  be  set  out.  To  this  com- 
plaint appellant  filed  a  demurrer  which  was  overruled,  ap- 
pellant reserving  an  exception.  Appellant  then  filed  a 
general  denial,  there  was  a  trial  by  the  court,  and  a  find- 
ing for  appellee.  It  is  urged  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint  for  the  reason  that  the 
same  does  not  aver  that  the  right  of  way  mentioned  there- 
in was  one  that  the  apDcllee  had  a  right  to  close.    We  do 
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not  think  this  contention  can  be  sustained.  The  complaint 
avers  that  appellee  is  the  owner  and  in  possession  of  the 
land  at  the  point  where  said  gate  is  maintained.  This,  to- 
gether with  the  other  averments  of  the  complaint,  exclusive 
of  the  averments  in  regard  to  the  right  of  way,  would  be 
sufficient  to  maintain  this  suit.  The  averments  with  refer- 
ence to  the  right  of  way  are  in  the  nature  of  admissions, 
and  are  for  the  benefit  of  the  appellant,  and  may  be  treated 
as  surplusage,  but,  considered  in  connection  with  the  com- 
plaint, the  admission  that  appellant  had  a  right  of  way 
does  not  carry  with  it  the  necessary  implication  that  it  is  an 
open  right  of  way,  it  being  well  settled  by  the  authorities 

that  the  general  rule  is  that  the  owner  of  a  servient 
2.    estate  may  maintain  gates  in  a  reasonable  way  at  the 

termini  of  an  easement  or  right  of  way  passing  over 
said  estate.  Phillips  v.  Dressier  (1890),  122  Ind.  414,  17 
Am.  St.  375;  Boyd  v.  Bloom  (1899),  152  Ind.  152;  Whaley 
V.  Jarrett  (1887),  69  Wis.  613,  34  N.  W.  727,  2  Am.  St.  764; 
Short  V.  Devine  (1888),  146  Mass.  119,  15  N.  E.  148;  Brill 
V.  BHU  (1888),  108  N.  Y.  511,  15  N.  E.  538;  Washburn, 
Easements  and  Servitudes  (4th  ed.  by  Croswell),  ^160;  Con- 
nery  v.  Brooke  (1873),  73  Pa.  St.  80;  Hartman  v.  Pick 
(1895),  167  Pa.  St.  18,  31  Atl.  342,  46  Am.  St.  658.  The 
rule  and  the  reasons  therefor  are  well  stated  in  Goddard, 
Easements  (Bennett's  ed.),  330,  where  the  learned  author 
says:  ** Questions  often  arise  whether  the  owner  of  a  pri- 
vate way  through  another's  land  has  a  right  to  an  entirely 
free  and  open  way  the  whole  distance,  or  whether  the  land- 
owner may  lawfully  erect  gates  or  bars  at  the  termini  of  the 
way,  either  where  it  enters  the  highway  or  at  the  opposite 
end.  Obviously,  the  burden  on  the  owner  of  the  servient 
estate  is  much  greater,  if  he  must  either  leave  the  way  en- 
tirely open  for  the  inroads  of  others'  beasts,  and  the  escape 
of  his  own,  or  else  fence  both  sides  of  the  way  for  its  entire 
length.  On  the  other  hand,  the  use  of  the  way  to  the  owner 
Vol.  40—37 
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thereof  is  not  so  convenient,  if  he  must  delay  to  open  and 
close  gates,  or  remove  and  replace  bars.  When  wa^'s  are 
created  by  express  grant,  this  matter  is  frequently  provided 
for  by  the  grant  itself.  But  in  cases  of  a  general  grant,  ex- 
press or  implied,  or  of  necessity,  the  rule  seems  to  be  that 
gates  or  bars  may  be  lawfully  erected  at  the  termini  of  such 
ways  without  any  liability  for  obstructing  the  way,  and  the 
wayowner  would  be  liable  in  trespass  for  wrongfully  remov- 
ing the  same.  The  great  preponderance  of  convenience  to 
the  landowner  over  the  slight  inconvenience  to  the  way- 
owner,  seems  to  make  it  'reasonable'  in  the  eye  of  the  law 
that  such  should  be  the  rule.  And  if  the  landowner  may 
rightfully  erect  and  continue  such  qimsi  obstruction  with- 
out any  liability,  it  seems  to  follow  that  the  wayowner  must 
duly  replace  the  same  after  he  has  passed ;  and  if  damages 
ensue  for  his  neglect  of  this  duty,  he  would  be  liable  to  the 
landowner  therefor."  This  language  is  frequently  referred 
to  and  quoted  in  subsequent  authorities,  and  seems  to  be 
fully  upheld  by  all  of  them. 

The  allegation  that  said  easement  is  a  private  right  of 

way  for  wagons  and  other  vehicles  is  an  averment  that  it  is 

a  private  right  of  way  for  passage  only,  since  noth- 

3.  ing  passes  as  incident  to  the  grant  of  an  easement 
but  what  is  requisite  to  the  fair  enjoyment  of  the 

privilege.  3  Kent's  Comm.  (14th  ed.  by  Gould),  •419, 
•420;  Lyman  v.  Arnold  (1828),  5  Mason  (U.  S.)  195,  Fed. 
Cas.  No.  8,626. 

And  since  it  is  well  settled  by  the  authorities  before  cited 
that  the  maintenance  of  a  gate  is  not  an  unreasonable  re- 
striction upon  the  right  of  passage  of  appellant  by 

4.  the  terms  of  his  grant  or  use  had  through  claim  of 
right,  if  such  grant  or  use  gave  him  greater  rights, 

such  as  the  right  of  an  open  way,  it  was  a  matter  of  defense 
which  appellee  was  not  required  to  anticipate  or  negative. 

On  the  trial  appellee  introduced  in  evidence  a  deed  exe- 
cuted by  George  Ingermann  and  wife,  grantors  of  appellee, 
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to  Jacob  Heinzmann,  grantor  of  appellant,  which 
5.     deed  conveyed  a  right  of  way  sixteen  and  one-half 

feet  in  width  **over  and  along  the  south  end  of  the 
west  half  of  the  northwest  quarter  of  section  eighteen,  town- 
ship nineteen  north,  range'  five  east/'  The  right  of  way  in 
question  was  situated  along  the  south  side  of  the  northwest 
quarter  of  the  northwest  quarter  of  the  section,  township 
and  range  just  given.  As  will  be  seen,  the  right  of  way 
described  in  the  deed  is  located  forty  rods  south  of  the  right 
of  way  described  in  the  complaint.  Appellant  objected  to 
the  admissibility  of  this  deed.  Appellee  stated,  upon  the 
profert,  that  he  would  show  that  the  right  of  way  claimed 
by  appellant  was  taken  possession  of,  laid  out  and  used 
under  said  deed,  and  that  said  deed  contained  the  misde- 
scription on  account  of  the  mistake  of  all  the  parties.  The 
record  discloses  that  the  claim  of  appellee  was  fully  sus- 
tained, all  of  the  witnesses  testifying  on  this  point  agreeing 
that  Jacob  Heinzmann,  named  in  the  deed,  took  possession 
of  the  right  of  way  described  in  the  complaint,  opened  it  and 
used  it,  and  that  appellant  as  his  successor  continued  the  use 
and  asserted  his  rights  and  claims  under  said  deed  of  In- 
germann  and  Heinzmann.  In  fact,  it  is  clearly  shown  that 
all  of  the  rights  that  appellant  has  to  said  right  of  way  have 
accrued  to  him  under  said  deed.  There  was  no  error  in  ad- 
mitting this  testimony.  It  is  contended  by  appellant  that, 
since  it  was  claimed  by  appellee  that  there  was  a  mistake  in 
the  description  of  the  deed,  he  could  not  introduce  the  same 
and  then  introduce  testimony  to  correct,  without  first  hav- 
ing pleaded  such  mistake  and  prayed  for  reformation  of  the 
same.  This  contention  cannot  be  sustained.  The  deed  had 
no  place  in  the  complaint.  It  formed  no  part  of  the  action. 
In  fact,  we  do  not  see  how  it  was  any  part  of  appellee's 
cause  more  than  an  admission  on  his  part  of  the  rights  of 
appellant.  It  would  be  a  strange  proceeding,  indeed,  that 
before  a  plaintiff,  desiring  to  introduce  in  evidence  a  writ- 
ten instrument,  in  which  he  knew  there  was  some  clerical  QV 
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other  mutual  mistake  of  the  parties,  could  be  permitted  to 
introduce  the  same  in  evidence  he  must  ask  the  court  for 
a  reformation  of  the  instrument. 

It  is  also  asserted  by  appellant  that  since  the  grant  in 
the  Ingermann  deed  was  for  a  right  of  way  sixteen  and  one- 
half  feet  wide  and  the  gate  constructed  by  appellee 

6.  was  only  ten  feet  wide,  it  was  an  obstruction  of  the 
free  use  of  the  whole  width  of  such  right  of  way. 
The  cases  cited  by  appellant  in  support  of  this  proposition 
state  no  new  or  diflferent  rules  from  those  before  laid  down. 
The  case  of  Herman  v.  Roberts  (1890),  119  N.  Y.  37,  23  N. 
E.  442,  7  L.  R.  A.  226,  16  Am.  St.  800,  is  in  full  accord 
therewith.  In  that  case  the  court  says:  **It  is  diflScult,  if 
not  impossible,  to  lay  down  a  clear  and  definite  line  of  use 
which  shall  enable  the  parties  always  to  determine  what 
may  be  considered  a  proper  and  reasonable  use  as  distin- 
guished from  an  unreasonable  and  improper  one,  and  such 
question  must,  of  necessity,  be  uusally  left  to  the  deter- 
mination of  a  jury,  or  the  trial  court,  as  a  question  of  fact. 
Bakeman  v.  Talbot  [1865],  31  N.  Y.  366,  88  Am.  Dec.  275; 
Huson  V.  Young  [18711,  4  Lans.  (N.  Y.)  63;  Prentice  v. 
Oeiger  [1878],  74  N.  Y.  341.  It  is  not  supposed  that  it  was 
the  intention  of  the  court  below  wholly  to  preclude  the  de- 
fendant from  the  use  of  the  roadway  by  passing  over  or 
across  it  in  such  manner  as  should  not  materially  obstruct 
passage,  or  injure  the  roadbed ;  but  it  was  only  intended  to 
prevent  an  unreasonable  use  thereof  which  should  sensibly 
impair  its  condition  or  render  its  use  offensive  and  imprac- 
ticable to  the  plaintiff  and  others  having  lawful  occasion  to 
pass  over  it"  Since  the  authorities  cited  clearly  affirm  that 
an  ordinary  gate  erected  across  a  way  is  not  an  unreason- 
able obstruction  and  is  not  an  interference  vdth  a  free  pas- 
sage, the  rule  before  quoted  is  not  antagonistic  therewith. 
We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 
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ScHMOLL,  Treasurer,  v.  Schenck. 

[No.  5,041.    Filed  November  2G,  1907.] 

1.  Pleading. — Complaint— Injunction.— Taxation, — Initial  Attack 
on  Appeal. — A  complnint  for  iDJunctioD  showing  that  defendant 
city  treasurer  is  threatening  to  assess  taxes  against  plaintliT  upon 
property  properly  listed  and  paid  upon  at  her  home  city,  and  that 
she  is  not  an  inhabitant  of  the  defendants  city,  is  sufficient,  when 
attaclced  for  the  first  time  on  appeal,    p.  583. 

2.  Taxation. — Situs. — '* Inhabitant."— Words  and  Phrases. — Stat- 
utes.—Vnder  18421  Bums  1001,  Acts  1807,  p.  250,  providing  that 
"all  personal  prorierty  shall  be  assessed  to  the  owner  in  the  town- 
ship, town  or  city  of  which  he  is  an  inhabitant,"  the  word  "in- 
habitant'* imports  the  concurrence  of  the  owner's  habitancy  or 
domicile  with  an  intention  of  making  such  place  his  home.    p.  587. 

3.  Words  and  Phrases. — ** Resident." — ^The  word  "resident,"  as 
used  in  clause  four,  §240  Bums  1901,  $240  R.  S.  1881,  providing 
tliat  the  word  "  inhabitant'  may  be  construed  to  mean  a  resi- 
dent in  any  place,"  means  the  true,  fixed  place  from  which  the 
person  has  no  present  intention  of  moving,    p.  588. 

4.  Taxation. — Situs. — *" Inhabitants." — Who  Are. — Where  a  woman 
lived  with  her  husband,  until  his  death,  at  Vevay,  and  then  took 
up  a  temporary  abode  at  Peru,  still  owning  several  houses  at  Ve- 
vay and  several  farms  near  there,  and  always  considered  that  as 
her  home,  and  listed  her  credits  there,  paying  taxes  thereon,  she 
is  not  an  "inhabitant"  of  Peru,  within  the  taxing  statute  (§8421 
Bums  1001,  Acts  1807,  p.  250),  and  such  property  is  not  taxable 
to  her  at  Peru.    p.  590. 

6.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  oral  evidence,    p.  591. 

From  Miami  Circuit  Court;   Joseph  N.  Tillett,  Judge. 

Suit  by  Flora  H.  Schenck  against  Andrew  Schmoll,  as 
city  treasurer  of  the  city  of  Peru.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Cox  &  Andrews  and  H.  M.  Haag,  for  appellant. 
Antrim  &  McClintic,  for  appellee. 

Myers,  J. — On  March  9,  1904,  appellee  commenced  this 
suit  in  the  court  below  to  enjoin  the  treasurer  of  the  city  of 
Pem,  Indiana,  from  asspssin<?  against  hor  and  collecting 
certain  taxes.     A  complaint  in   one   paragraph,   answered 
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by  a  general  denial,  formed  the  issue.  Trial  by  the  court. 
Special  findings  made  and  conclusions  of  law  stated  thereon 
in  favor  of  appellee,  and  over  appellant's  motion  for 
a  new  trial  judgment  was  rendered  perpetually  restrain- 
ing and  enjoining  appellant  from  listing  or  assessing  for 
taxation,  against  appellee  in  favor  of  the  city  of  Peru,  any 
moneys,  moneys  loaned  or  credits  for  the  years  1893  to  1903, 
inclusive,  or  in  any  manner  attempting  to  collect  taxes 
thereon,  and  in  favor  of  appellee  for  costs. 

For  the  reversal  of  this  decree  appellant  contends  that 
appellee's  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  that  the  trial  court  erred  in  each  of 
its  four  conclusions  of  law,  and  in  overruling  appel- 
lant's motion  for  a  new  trial.  Among  the  facts  shown 
by  the  complaint,  it  appears  that  appellee  was  the 
owner  of  a  certain  tract  of  real  estate  in  the  city  of  Peru. 
For  years  prior  to  1892  she  was,  and  continuously  since  that 
date  has  been,  a  bona  fide  resident  of  the  city  of  Vevay, 
Switzerland  county,  Indiana.  As  a  resident  of  Vevay 
she  was  there  regularly  assessed  for  taxes  on  personal  prop- 
erty, for  all  and  each  of  the  years  from  1893  to  and  includ- 
ing the  year  1903,  consisting  of  moneys,  notes,  mortgages, 
etc.,  which  were  assessed  and  valued  at  various  amounts  dur- 
ing said  years.  Appellant  is  treasurer  of  the  city  of  Peru, 
Miami  county,  Indiana,  and  as  such  treasurer  is  claiming 
that  appellee  was  the  owner  of  personal  property  consisting 
of  moneys,  moneys  loaned  and  credits  omitted  from  assess- 
ment for  taxation  for  said  years,  and  on  which  she  was  liable 
to  be  assessed  and  taxed  in  said  city  of  Peru  for  said  years, 
specifically  stating  the  amount  for  each  year,  aggregating 
$287,345.  She  was  not  during  said  period  a  resident  of  said 
city  of  Peru.  She  did  not  give  a  list  to  the  assessor  of  Mi- 
ami county,  nor  was  she  assessed  for  taxation  in  any  town- 
ship or  city  in  said  Miami  county  for  any  of  said  years 
1893  to  1903,  inclusive,  on  any  moneys,  money  loaned,  notes 
or  mortgages.    **Such  threatened  listing  and  assessing  of 
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said  taxes  against  her  are  wrongful  and  unlawful,  and  that 
she  is  in  nowise  liable  for  the  payment  thereof." 

The  gist  of  this  suit  is  that  appellee  was  a  bona  fide  resi- 
dent of  Vevay,  Indiana,  during  all  of  the  years  mentioned 

in  the  complaint,  and  that  the  property  sought  to  be 
1.    assessed  and  taxed  in  Peru  was  not  properly  subject 

to  taxation  by  said  last-named  municipality.  Appel- 
lant for  the  first  time,  by  an  assignment  of  error  in  this 
court,  questions  the  complaint  for  want  of  facts.  The  rule 
is  that  a  complaint,  after  judgment,  will  be  held  sufficient  if 
it  exhibits  facts  enough  to  bar  another  action  for  the  same 
cause.  Scott  v.  Collier  (1906),  166  Ind.  644;  Over  v. 
Dehne  (1906),  38  Ind.  App.  427;  Smith  v.  Smith  (1905), 
35  Ind.  App.  610.  Under  this  rule  the  complaint  is  suf- 
ficient. 

The  special  findings,  in  substance,  show  the  date  and  place 
of  appellee's  birth  and  place  of  residence  before  marriage, 
her  marriage  on  May  29,  1872,  to  Ulysses  P.  Schenck,  Jr.,  a 
resident  of  Vevay,  Switzerland  county,  Indiana,  and  that 
from  that  time  she  continued  there  to  reside  with  him  as  his 
wife  until  his  death  and  burial  at  Vevay  in  1892.  During 
the  winter  of  1889-90  appellee  was  an  invalid  and  went  to 
Peru,  Miami  county,  Indiana,  to  receive  treatment  from  cer- 
tain physicians,  residents  of  that  city.  For  about  two 
years  from  May,  1890,  appellee,  her  husband,  and  child,  and 
solely  for  the  benefit  of  the  health  of  appellee  and  her  hus- 
band, lived  in  Colorado  and  California,  during  which  time 
their  home  in  Vevay  remained  closed.  Immediately  after 
the  death  of  her  husband  appellee  and  her  daughter  went  to 
Peru,  and  remained  with  relatives  and  friends  until  July, 
and  then  went  to  Vevay,  where  they  remained  until  October, 
1892,  going  from  there  to  Canton,  Ohio,  for  one  month,  then 
to  Peru,  to  assist  in  the  care  of  appellee's  mother,  who  at 
that  time  was  a  widow — old,  blind,  and  in  ill-health — re- 
quiring constant  attention  and  physical  assistance,  and 
which  care  and  attention  devolved  largely  upon  appellee. 
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The  mother  died  in  July,  1903.  In  the  spring  of  1894,  in 
anticipation  of  her  daughter's  marriage,  a  furnished  resi- 
dence in  the  city  of  Peru  was  leased  for  a  term  of  eighteen 
months.  The  marriage  occurred  in  June,  1894.  There- 
after, when  in  Peru,  appellee  occupied  said  dwelling  with 
her  daughter  and  son-in-law.  In  September,  1895,  her  aon- 
in-laW  went  to  New  York  for  a  course  in  the  Bellevue  Medi- 
cal College,  his  wife  and  appellee  following  in  December,  all 
returning  to  Peru  the  last  of  June,  1896.  In  July  appellee 
went  to  Petoskey,  Michigan,  where  she  remained  a  month, 
then  returned  to  Peru,  and  immediately,  with  her  daughter, 
went  to  Vevay,  remaining  until  the  latter  part  of  October, 
when  they  returned  to  Peru.  Appellee's  son-in-law,  a  phy- 
sician, after  considering  various  cities,  decided  to  locate  per- 
manently in  Peru,  and  on  June  26,  1897,  appellee  purchased 
a  lot  in  Peru,  took  the  title  in  her  oVn  name,  erected 
thereon  a  dwelling-house,  which  was  completed  in  July,  1898, 
and  is  the  only  real  estate  owned  by  appellee  in  Miami 
county.  The  dwelling  was  planned  and  constructed  with 
reference  to  the  wishes  and  conveniences  of  the  son-in-law 
and  his  wife.  Two  rooms  were  for  use  as  a  physician's  of- 
fice, and  one  room  for  the  special  use  of  appellee's  mother, 
and  occupied  by  her  when  appellee  was  in  Peru.  When  ap- 
pellee was  away  the  mother  was  taken  to  the  home  of  her 
son.  No  special  room  was  reserved  for  appellee.  Appellee 
never  remarried,  and  after  the  marriage  of  her  daughter  had 
no  one  depending  upon  her  for  support.  In  1899  a  son  was 
bom  to  appellee's  daughter,  and  for  several  months  after 
the  birth  of  the  child  the  mother  was  feeble  in  health  and 
unable  to  care  for  it,  and  the  child  was  cared  for  by  appel- 
lee. Appellee  since  the  death  of  her  husband  has  not  kept 
house,  and  prior  to  July,  1898,  while  in  Peru  she  occupied 
furnished  rooms  and  took  her  meals  at  hotels,  restaurants 
and  in  boarding  houses.  Subsequently  to  her  daughter's 
marriage,  when  convenient,  they  roomed  at  the  same  house 
and  took  their  meals  together.     At  other  times  they  roomed 
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and  boarded  at  separate  houses.  Immediately  prior  to  the 
death  of  appellee's  husband  he  was  negotiating  the  sale  of 
the  home  they  occupied  in  Vevay.  The  sale  was  not  con- 
summated by  him.  Soon  after  her  husband's  death  appel- 
lee stored  her  household  goods  in  a  portion  of  the  house,  and 
rented  the  remainder  until  1893,  when  she  sold  said  resi- 
dence and  her  household  goods,  except  certain  articles  which 
had  come  to  her  through  the  relatives  of  her  husband,  and 
which,  owing  to  the  memories  associated  with  them,  she  re- 
tained for  her  daughter,  and  which  she  shipped  and  stored 
in  Peru  until  the  completion  of  her  house  in  1898.  Appel- 
lee since  the  death  of  her  husband  has  returned  to  Vevay 
on  an  average  of  about  once  a  year,  remaining  on  such  oc- 
casions from  two  weeks  to  two  months.  Her  stay  on  dif- 
ferent occasions  was  shortened  by  calls  from  her  relatives 
on  account  of  sickness  in  their  families,  or  on  account  of  the 
condition  of  her  own  health.  She  has  spent  about  nine- 
tenths  of  her  time  in  Peru,  the  remainder  in  Vevay  and 
other  places.  When  appellee  went  to  Peru  after  the  death 
of  her  husband  she  had  no  definite  time  fixed  during  which 
she  would  remain.  Appellee  was  a  member  of  the  Baptist 
church.  She  took  a  letter  from  that  church  at  Vevay  and 
deposited  it  in  the  Baptist  church  at  Peru.  When  she  went 
to  Colorado  and  California  in  1890  she  took  with  her  a 
church  letter.  On  December  5,  1895,  appellee  intended  to 
visit  Europe  for  an  indefinite  time.  To  enable  her  brother 
to  attend  to  her  business,  pending  her  absence,  she  executed 
to  him  a  power  of  attorney,  in  which  the  scrivener  who 
drew  said  instrument,  without  her  knowledge,  described 
her  residence  as  in  Miami  county,  Indiana,  and  she  executed 
the  same  without  observing  that  her  place  of  residence  was 
so  stated,  and  did  not  know  of  such  mistake  until  after  the 
instrument  was  recorded.  She  at  no  time  knowingly  exe- 
cuted an  instrument  nor  accepted  a  conveyange  to  herself  in 
which  her  residence  was  described  as  Miami  county,  Indi- 
ana.   After  the  sale  of  her  homestead  in  Vevay,  the  pur- 
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chaser  placed  at  her  disposal  a  certain  room  therein,  which 
she  occupied  at  times,  at  other  times,  from  choice,  occupied 
another  room,  and  at  other  times  roomed  with  relatives  of 
her  deceased  husband.  She  took  her  meals  at  the  hotel,  and 
at  times  boarded  with  her  friends.  Of  all  the  times  appellee 
was  in  Vevay,  after  the  death  of  her  husband,  on  but  two 
occasions  did  she  go  on  matters  of  business.  Since  the  death 
of  her  husband  she  has  continuously  owned,  in  the  city  of 
Vevay,  six  residence  properties,  some  unimproved  lots,  two 
business  rooms,  two  livery  stables,  one  paint  shop,  and  an 
interest  in  a  furniture  factory.  Iif  Switzerland  county  she 
owns  four  farms,  one  of  thirty  acres,  two  of  one  hundred 
acres  each,  and  one  of  over  two  hundred  acres.  She  owns 
notes,  secured  by  mortgages  on  real  estate  in  Miami  county, 
of  the  value  of  $10,000.  Since  the  sale  of  her  homestead  in 
Vevay,  appellee  has  owned  but  a  small  amount  of  tangible 
personal  property,  consisting  principally  of  a  horse  and 
buggy,  which,  with  her  daughter's  household  goods,  she 
listed  for  taxation  in  the  city  of  Vevay  until  the  year  1898, 
inclusive,  in  good  faith,  claiming  and  believing  that  to  be 
her  residence  and  the  proper  place  to  list  said  property,  al- 
though said  property  was  in  Miami  county,  Indiana.  For 
the  years  1899  to  1903,  inclusive,  acting  on  the  advice  that 
tangible  personal  property  should  be  listed  for  taxation 
and  assessed  in  the  township,  town  or  city  where  the  same  is 
situate,  irrespective  of  the  owner's  place  of  residence,  the 
property  just  named  was  listed  for  taxation  in  said  city  of 
Peru,  she  at  the  time  of  each  listing  claiming  V-evay  as  her 
residence.  In  each  and  every  year  from  1893  to  1903,  ap- 
pellee, claiming  Vevay  as  her  home,  returned  to  the  town- 
ship assessor  of  the  township  in  Switzerland  county,  in 
which  the  city  of  Vevay  is  located,  a  full,  true  and  com- 
plete list  of  all  moneys,  moneys  loaned,  and  credits  owned  by 
her  on  April#l  of  each  of  said  years,  respectively,  which 
were  duly  listed  for  taxation  in  said  county  and  city,  aver- 
aging for  the  eleven  years  $21,662,  and  th^  t«^xes  were  duly 
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assessed  on  the  property  so  returned  and  listed,  both  in  said 
county  and  city,  and  paid  by  appellee.  Appellant  is  threat- 
ening to  place  certain  property  on  the  tax  duplicates  for 
the  years  1893  to  1903,  inclusive,  consisting  of  moneys, 
moneys  loaned  and  credits,  ranging  in  amounts  from 
$16,240  in  1893,  to  $22,896  in  1903.  During  said  years  the 
average  rate  of  taxation  in  the  city  of  Peru  was  $1.42,  and 
in  Vevay,  sixty  and  one-sixth  cents  on  the  $100.  She  had. 
an  agent  in  Vevay  who  attended  to  the  listing  of  her  prop- 
erty, and  she  did  not  know  the  rate  of  taxation  in  either 
Peru  or  Vevay  for  either  of  said  years.  During  her  mar- 
ried life  she  formed  sincere  and  lasting  friendships  in 
Vevay,  and  a  warm  attachment  for  the  city  and  its  residents, 
which  she  still  retains,  and  never  at  any  time  intended  to 
abandon  her  home  in  Vevay  and  to  fix  her  home  in  any  other 
place,  and  intends  to  maintain  that  city  as  her  home  and  be 
buried  there. 

In  this  case  there  is  no  question  of  fraud  or  bad  faith, 
nor  claim  that  the  property  claimed  as  exempt  from  taxa- 
tion in  the  city  of  Peru  was  under  the  control  of  a 
2.  trustee  or  agent,  nor  within  any  of  the  exceptions 
mentioned  in  §8421  Burns  1901,  Acts  1897,  p.  250. 
By  this  section  **all  personal  property  shall  be  assessed  to 
the  owner  in  the  township,  town  or  city  of  which  he  is  an 
inhabitant  on  the  first  day  of  April  of  the  year  for  which 
the  assessment  is  made.*'  The  question  now  under  consid- 
eration depends  largely  upon  the  construction  given  to  the 
word  "inhabitant"  as  used  in  the  statute.  The  statutory 
rules  of  construction  (§240  Burns  1901,  cl.  4,  §240  R.  S. 
1881),  provide  that  **the  word  *  inhabitant'  may  be  con- 
strued to  mean  a  resident  in  any  place."  It  is  almost  im- 
possible from  the  decided  cases  to  give  an  exact  definition  of 
the  word  ''inhabitant"  as  applicable  to  all  cases.  It  has 
been  construed  to  mean  an  occupant  of  landj  a  resident;  a 
permanent  resident;  one  having  a  domicil;  a  citizen;  a 
qualified  voter;   a  settler.    Its  construction  is  made  to  de- 
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pend  upon  the  connection  in  which  the  word  is  used.  "In- 
habitant implies  a  more  fixed  and  permanent  abode  than 
'resident;'  frequently  imports  many  privileges  and  duties 
to  which  a  mere  resident  could  not  lay  claim  or  be  subject. 
One  domiciled;  one  who  has  his  domicil  or  fixed  residence 
in  a  place,  in  opposition  to  a  mere  'sojourner.'  '*  Ander- 
son's Law  Diet.  ''Domicil,  the  place  where  a  person  lives, 
or  has  his  home;  that  is,  where  one  has  his  true,  fixed,  per- 
manent home  and  principal  establishment,  and  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning. 
The  habitation  fixed  in  any  place  without  any  present  in- 
tention of  removing  therefrom."  Anderson's  Law  Diet. 
"A  resident  of  a  place,  is  one  whose  place  of  abode  is  there, 
and  who  has  no  present  intention  of  moving  therefrom." 
(Our  italics.)  24  Am.  and  Eng.  Ency.  Law  (2d  ed.),  694. 
Our  lawmakers  selected  the  word  "inhabitant,"  a  word,  as 
we  have  seen,  embracing  locality  of  domicil  or  fixed,  perma- 
nent home,  and  which  excludes  the  idea  of  a  temporary  resi- 
dence, as  particularizing  the  character  of  the  residence  in- 
tended where  property  of  the  class  described  in  the  com- 
plaint shall  be  taxed. 

Considering  the  force  given  the  word  "resident"  when 
used  in  the  phrase  "a  resident  of  a  place,"  and  our  right 

by  statute  to  construe  "inhabitant"  to  mean  "a  resi- 
3.    dent  in  any  place,"  we  have  the  word  "inhabitant," 

and  phrase  "resident  in  any  place,"  as  meaning  a 
true,  fixed  place,  from  which  one  has  no  present  intention  of 
moving.  Pedigo  v.  Orimes  (1888),  113  Ind.  148;  Astley  v. 
Capron  (1883),  89  Ind.  167;  McCormick  v.  Board,  etc. 
(1879),  68  Ind.  214.  Not,  if  absent,  that  he  will  return  to  a 
particular  building,  but,  when  applied  to  our  taxing  stat- 
utes, that  he  will  return  to  the  township,  town  or  city  of 
which  his  domicil  or  place  of  residence  is  shown  to  be.  As 
said  by  this  court  in  Oreen  v.  Simon  (1897),  17  Ind.  App. 
360,  367:  "The  general  rule  is,  that  a  man  can  have  but 
one  place  of  residence,  and,  that  to  lose  his  residence  in  one 
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place,  he  must  acquire  residence  in  another  place.  Personal 
presence  alone  at  another  place  does  not  determine  the  mat- 
ter. He  must  remove  without  the  intention  of  returning  to 
his  home  as  such.  He  must  remove  to  another  place  with 
the  intent  to  make  it  his  home.'*  The  New  Jersey  act  for 
the  assessment  of  personal  property,  approved  April  11, 
1866,  is  practically  in  the  same  language  as  the  act  we  are 
now  considering,  when  read  with  our  permissive  construc- 
tion of  the  word  ** inhabitant."  It  was  said  in  State,  ex 
rel,  y.  Casper  (1873),  36  N.  J.  L.  367,  in  considering  the 
New  Jersey  act:  "The  character  of  the  residence  here  in- 
tended is  fixed  by  the  word  inhabitant.  The  meaning  of 
this  word,  as  used  in  the  act,  does  not  differ  materially,  if 
at  all,  from  its  ordinary  and  popular  signification.  One 
who  has  an  actual,  but  merely  temporary,  residence  in  a 
place,  is  not,  in  any  proper  sense,  an  inhabitant  of  that 
place.  .  An  inhabitant  of  a  township  or  ward  is  one  who  has 
his  domicil  there,  his  fixed  habitation  and  home,  from 
which  he  has  no  present  intention  of  removing.*'  The  well- 
coHsidered  case  of  Borland  v.  City  of  Boston  (1882),  132 
Mass.  89,  42  Am.  Rep.  424,  is  very  instructive  on  the  ques- 
tion now  being  considered.  One  of  the  questions  in  that  case 
was  who  were  inhabitants  within  the  meaning  of  the  stat- 
utes of  that  state,  making  ''liable  to  taxation  in  a  particu- 
lar municipality  those  who  are  inhabitants  of  that  munici- 
pality on  the  first  day  of  May  of  the  year."  On  that 
question  the  court  ruled:  **We  cannot  construe  the 
statute  to  mean  an3rthing  less  than  'being  domiciled  in.' 
A  man  need  not  be  a  resident  anywhere.  He  must  have  a 
domicil.  He  cannot  abandon,  surrender  or  lose  his  domicil, 
until  another  is  acquired.  •  •  •  Upon  the  whole,  there- 
fore, we  can  have  no  doubt  that  the  word  'inhabitant'  as 
used  in  our  statutes  when  referring  to  liability  to  taxation, 
by  an  overwhelming  preponderance  of  authority,  means 
'one  domiciled.'  While  there  must  be  inherent  difficulties 
in  the  decisiveness  of  proofs  of  domicil,  the  test  itself  is  a 
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certain  one ;  and  inasmuch  as  every  person  by  universal  ac- 
cord must  have  a  domicil,  either  of  birth  or  acquired,  and 
can  have  but  one,  in  the  present  state  of  society  it  would 
seem  that  not  only  would  less  wrong  be  done,  but  less  incon- 
venience would  be  experienced,  by  making  domicil  the  test 
of  liability  to  taxation,  than  by  the  attempt  to  pick  some 
other  necessarily  more  doubtful  criterion."  In  the  case  at 
bar  it  is  admitted  that  appellee  in  1893  was  an  inhabitant  of 
Vevay,  Indiana.  With  this  fact  admitted,  the  rule  is  well 
settled,  both  in  this  country  and  in  England,  that  such 
habitancy  or  domicil  will  continue,  until  both  residence  in  a 
new  locality  and  intent  to  make  it  her  home  concur.  (Ireen 
V.  Simon,  supra;  McCollem  v.  White  (1864),  23  Ind.  43; 
Brittenham  v.  Robinson  (1897),  18  Ind.  App.  502;  Borland 
V.  City  of  Boston,  supra;  People  v.  Estate  of  Moir  (1904), 
207  111.  180,  69  N.  E.  905,  99  Am.  St.  205;  Price  v.  Price 
(1893),  156  Pa.  St.  617,  27  Atl.  291;  Plant  v.  Harrison 
(1902),  74  N.  T.  Supp.  411;  VUes  v.  City  of  Waltham 
(1892),  157  Mass.  542,  32  N.  E.  901,  34  Am.  St.  311; 
Mitchell  V.  United  States  (1874),  21  WaU.  350,  22  L.  Ed. 
584;  besmare  v.  United  States  (1876),  93  U.  S.  605,  23  L. 
Ed.  959;  Whicker  v.  Hume  (1858),  7  H.  L.  Cas.  •124;  Udny 
v.  Udny  (1869),  L.  B.  1  H.  L.  Sc.  441;  Dicey,  Conflict  of 
Laws  (ed.  by  Moore),  104.  Intention  in  cases  of  this  char- 
acter may  be  determined  by  the  general  acts  and  conduct 
and  expressions  of  intention,  but  such  expressions  alone  will 
not  control  the  ultimate  fact  in  issue  if  they  are  inconsistent 
with  the  acts  and  general  conduct  of  the  person  making 
them.    Jacobs,  Domicil,  §455. 

In  the  case  at  bar  the  special  findings  show  the  presence 
of  appellee  in  Peru,  Miami  county,  the  greater  part  of  the 

time  between  1893  and  1903,  inclusive,  that  she  pur- 
4.    chased  a  lot  and  built  a  residence  thereon,  and  that 

she  has  money  loaned  in  that  county.  But,  when 
these  facts  are  considered  in  connection  with  the  denial  of 
an  intention  to  adopt  Peru  as  her  domicil  or  habit^mcy, 
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the  magnitude  of  her  interests  in  Vevay  and  Switzer- 
land county,  her  acts  and  conduct  in  listing  the  property  in 
controversy  for  taxation  in  Vevay,  her  long-admitted  resi- 
dence there,  her  explanation  of  the  cause  of  her  stay  in 
Peru,  covering  practically  the  entire  time  for  which  she  is 
proposed  to  be  taxed  by  the  latter  city,  the  explanation  and 
inferences  to  be  drawn  from  the  facts  found  relative  to  the 
purchase  of  the  lot,  and  the  building  of  the  residence, 
coupled  with  the  fact  that,  by  the  will  of  her  late  husband, 
she  became  the  owner  of  all  the  property  with  which  he  died 
seized,  and  that  she,  during  all  of  said  time,  was  unmarried, 
together  with  all  of  the  other  facts  found,  clearly  sustain 
the  conclusions  of  law  of  the  trial  court  to  the  effect  that 
during  all  of  said  time  she  was  an  inhabitant  of  Vevay,  and 
not  an  inhabitant  of  Peru,  Indiana,  and  that  the  class  of 
property  mentioned  in  the  complaint  was,  during  all  of  the 
time  mentioned,  properly  and  rightfully  listed  and  taxed  in 
Vevay, 

We  have  carefully  considered  the  evidence  relative  to  ap- 
pellant's contention,  that  it  is  not  sufficient  to  support  the 
findings  presented  by  his  assignment  of  error  on  the 
5.    action  of  the  court  in  overruling  his  motion   for   a 
new  trial.    Without  here  taking  the  space  and  time 
necessary  to  set  out  the  evidence  tending  to  support  the  find- 
.ings  so  challenged,  we  deem  it  sufficient  to  say  that,  on  all 
material  facts,  there  is  evidence  in  the  record  justifying. the 
inferences  drawn  by  the  trial  court.    Any  other  conclusion 
of  fact  could  only  be  drawn   by   weighing    the    evidence, 
partly  oral  and  partly  documentary,  and  this  we  cannot  do. 
Karges  Furniture  Co,  v.  Amalgamated,  etc.,  Union  (1905), 
165  Ind.  421,  2  L.  R.  A.  (N.  S.)  788;  Parkison  v.  Thomp- 
son (1905),  164  Ind.  609;   Hudelson  v.  Hudelson  (1905), 
164  Ind.  694;  Over  v.  Dehne  (1906),  38  Ind.    App.    427; 
Maitland  v.  Beed  (1906),  37  Ind.  App.  469  j  Smith  v.  Smith 
(1905),  35  Ind.  App.  610. 

Judgment  affirroed. 
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First  National  Bank  v.  Goldsmith. 

[No.  6,220.    Filed  November  2G,  1907.] 

1.  Judgment. — Res  Judicata, — Sustaining  Demurrer  to  Complaint. 
— ^A  final  Judgment,  even  upon  sustaining  a  demurrer  to  tlie  com- 
plaint, is  res  judicata  as  to  all  issues  presented,    p.  595. 

2.  Same. — Res  Judicata. — Complaint, — Omitted  Facts, — Sustaining 
Demurrer. — The  sustaining  of  a  demurrer  to  a  complaint  omitting 
facts  essential  to  ttie  cause  of  action,  is  not  res  judicata  in  a  sub- 
sequent action  where  the  complaint  alleges  all  of  the  essential 
facts,    p.  595. 

8.  Pleading. — Complaint. — Suretyship  and  Guaranty. — Contracts. — 
Compliance  with  Terms. — ^A  complaint  on  a  contract  of  surety- 
ship must  show  that  the  plaintiff  acted  within  the  terms  thereof, 
p.  595. 

4.  Same. — Complaint,— Suretyship  and  Guaranty. — ^A  complaint 
showing  that  plaintiff  advanced  money  to  defendant's  agents, 
with  which  they  bought  for  spot  cash  and  shipped  to  defendant 
a  car  load  of  lemons,  and  that  defendant  had  contracted  with 
plaintiff  to  repay  to  plaintiff  money  advanced  by  plaintiff  to  such 
agents  for  spot  cash  purchases  of  lemons  in  car  lots,  is  sufficient 
p.  506. 

5.  Words  and  Phbases. — *'Spot  Cash." — Sales. — A  sale  for  "spot 
cash"  imports  that  money  for  the  purchase  is  paid  immediately, 
p.  590. 

6.  Principal  and  Agent. — Suretyship. — Authority, — Scope  of. — 
Contracts, — Where  a  principal  contracted  to  repay  to  a  bank  all 
money  advanced  by  it  to  the  principal's  agents  for  the  purchase 
of  lemons  in  car  lots  for  spot  cash,  the  fact  that  such  agents  had 
bills  of  lading  executed  in  their  own  names  as  consignors  and 
consignees  can  not  Justify  the  principal  in  refusing  to  repay  the 
money  advanced  in  accordance  with  the  terms  of  such  contract 
p.  596. 

7.  Judgment. — Res  Judicata. — Complaints, — Contracts. — Assump- 
sit,— ^A  final  Judgment  sustaining  a  demurrer  to  a  complaint  upcm 
a  special  contract  is  not  res  judicata  in  a  subsequent  action  for 
money  had  and  received,    p.  597. 

From  Sullivan  Circuit  Court ;  Orion  B,  Harris,  Judge. 

Action  by  the  First  National  Bank  of  Redlands,  Califor- 
nia, against  Charles  H.  Goldsmith.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Ec versed. 
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Eugene  C.  Campbell,  John  T,  <&  WUl  H.  Hays,  Alvin  M. 
Higgins,  and  Alexander  O.  Cavins,  for  appellant. 
L.  D.  Leveque  and  Douthitt  &  Haddon,  for  appellee. 

CoMSTOCK,  C.  J. — The  amended  complaint  is  in  five  para- 
graphs; the  first  and  second  being  common  counts  for 
$970  each,  the  first  for  money  loaned  and  advanced  by  ap- 
pellant to  appellee,  July  30,  1901,  alleging  demand  for  re- 
payment August  9,  1901,  and  the  second  for  money  laid  out 
and  expended  for  the  use  of  the  appellee  on  July  30,  1901, 
for  which  payment  was  demanded  August  9,  1901.  The 
third,  fourth  and  fifth  paragraphs  each  set  out  the  facts 
leading  up  to  the  issuing  of  a  draft  upon  which  each  is 
based.  A  demurrer  for  want  of  facts  to  each  of  the  five 
paragraphs  was  overruled.  The  fourth  paragraph  embraces 
practically  the  averments  of  the  third  and  fifth,  and,  after 
alleging  the  corporate  character  of  plaintiff,  that  its  business 
is  banking,  and  that  defendant  is  a  fruit  merchant,  resid- 
ing and  doing  business  in  Terre  Haute,  sets  out,  as  a  special 
promise  by  defendant  to  plaintiff,  the  written  agreement 
(exhibit  A)  to  pay,  when  presented,  all  drafts  with  bills  of 
lading  attached,  drawn  on  the  defendant  by  H.  K.  Pratt  & 
Sons,  for  all  cars  of  fruit  defendant  might  authorize  H.  K 
Pratt  &  Sons  to  purchase  for  spot  cash  for  defendant's  ac- 
count, and  to  i)ay  all  such  drafts  covering  such  purchases 
without  recourse  or  delay,  and  alleges  that  on  July  22,  1901, 
defendant,  by  telegraph,  authorized  H.  K.  Pratt  &  Sons  to 
purchase  for  him,  for  spot  cash,  a  car-load  of  lemons ;  that, 
pursuant  to  such  authority,  H.  K.  Pratt  &  Sons  did,  on  July 
23,  1901,  purchase  for  defendant,  for  $970.50  spot  cash,  a 
car-load  of  lemons,  and  on  July  26,  1901,  delivered  it  to  the 
Southern  California  Railway  Company,  to  be  transported  to 
defendant  at  Terre  Haute,  Indiana,  and  took  from  the  rail- 
way company  a  bill  of  lading  naming  H.  K.  Pratt  &  Sons 
as  both  consignor  and  consignee,  but  containing  directions  to 
notify  defendant  of  the  arrival  of  the  car ;  that  H.  K.  Pratt 
Vol.  40—38 
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&  Sons,  acting  under  the  special  promise  in  writing,  on  July 
29,  1901,  indorsed  the  bill  to  defendant  and  drew  in  favor 
of  plaintiff  upon  defendant  for  the  $970.50,  attached  the 
indorsed  bill  to  the  draft,  and  on  July  30,  1901,  presented 
the  draft  with  bill  attached  (exhibit  B)  to  plaintiff  for  pay- 
ment, and  the  plaintiff,  relying  on  the  special  promise  in 
writing,  paid  to  H.  K.  Pratt  &  Sons  said  sum,  which  was 
the  full  amount  of  the  draft,  and  with  this  cash  H.  K.  Pratt 
&  Sons  paid  spot  cash  for  the  lemons.  Afterwards,  on 
August  9,  1901,  and  after  the  arrival  of  the  lemons,  plain- 
tiff, by  course  of  banking,  presented  the  draft  and  bill  to 
defendant,  and  demanded  payment,  which  was  refused,  and 
is  still  refused. 

Defendant  answered  in  three  paragraphs,  each  addressed 
to  each  of  plaintiff's  five  paragraphs  of  amended  complaint. 
The  first  and  second  were  withdrawn.  The  third  para- 
graph of  answer  is  a  plea  of  res  adjudicata  by  reason  of  a 
former  action  begun  and  determined  in  the  Superior  Court 
of  Vigo  County  prior  to  the  commencement  of  the  present 
action.  In  this  plea  the  various  steps  taken  in  the  former 
action  are  specifically  set  forth,  showing  the  filing  of  the 
complaint  by  appellant,  demurrer  to  same  by  appellee,  the 
sustaining  thereof,  filing  of  the  amended  complaint,  demur- 
rer thereto,  overruling  thereof,  motion  by  appellee  to  re- 
quire appellant  to  make  the  amended  complaint  more  spe- 
cific, the  ruling  of  the  court  sustaining  such  motion,  the  fil- 
ing by  appellant  of  a  second  amended  complaint,  appellee's 
demurrer  thereto  for  want  of  facts,  the  sustaining  of  the 
same,  appellant's  refusal  to  amend  its  complaint  or  plead 
further  and  election  to  abide  by  said  demurrer,  and  the  ren- 
dition of  judgment  that  appellant  take  nothing,  and  that 
appellee  recover  his  costs.  The  various  complaints  and 
amended  complaints  are  set  out  in  full.  The  following  is  a 
copy  of  exhibit  A,  filed  with  the  third,  fourth  and  fifth  para- 
graphs of  the  present  jirtion  riv.f]  with  the  amended  com- 
plaint in  the  former  action: 
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**Terre  Haute,  Indiana,  12-28-1900. 

First  National  Bank, 

Redlands,  Califprnia. 
Gentlemen : 

I  guarantee  to  pay,  when  presented,  all  drafts,  bills 
of  lading  attached,  drawn  on  us  by  H.  K.  Pratt  &  Sons 
for  all  cars  of  fruit  we  may  authorize  them  to  pur- 
chase for  spot  cash  for  our  accoiuit. 

We  authorize  them  to  inspect,  buy,  and  ship  at  our 
risk,  all  spot  cash  orders,  and  drafts  covering  such  pur- 
chases will  be  paid  without  recourse  or  delay. 

We  well  understand  that  any  benefits  derived  from 
these  terms  come  to  us  and  our  money  pays  for  the  same. 
Yours  truly, 

Charles  H,  Goldsmith.'' 

Where  a  matter  in  a  judicial  proceeding  is  finally  deter- 
mined by  a  competent   tribunal  it   is   considered   at  rest. 
When  a  demurrer  is  sustained  to  a  complaint  in  a 

1.  former  action  alleging  the  same  facts  as  are  set  out 
in  a  complaint  in  a  subsequent  action^  a  judgment 

therein  is  binding  upon  the  parties  the  same  as  a  judgment 
rendered  upon  issues  joined  and  tried  by  the  court  or  jury. 
NickUss  V.  Pearson  (1891),  126  Ind.  477. 

But  a  judgment  for  the  defendant  on  a  demurrer  to  the 
complaint  by  reason  of  the  omission  of  an  essential  allega- 
tion will  not  bar  a  subsequent  action  upon   a   com- 

2.  plaint  in  which  the  omitted  allegation  is  supplied. 
Terre  Haute,  etc,  B.  Co.  v.  State,  ex  rel.   (1902), 

159  Ind.  438,  470,  and  cases  cited. 

It  is  agreed  by  both  parties  to  this  appeal  that  the  amend- 
ed complaint  in  the  first  action  was  insufficient  for  want  of 
facts,  and  that  the  demurrer   thereto   was  properly 

3.  sustained.     This  conclusion  is  reached,  however,  upon 
different  grounds.     Appellee  insists  that  it  was  bad 

because  it  appeared  that  the  goods  were  bought  by  H.  K. 
Pratt  &  Sons  on  their  own  account,  and  were  consigned  by 
them  to  themselves  and  not  to  appellee;  that  the  bill  of 
lading  was  never  delivered  to  appellee,  and  the  goods  never 
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became  the  property  of  the  appellee,  and  for  this  reason  the 
amended  complaint  in  the  former,  as  well  as  the  complaint 
in  this  action,  is  bad.  Appellant  insists  that  said  amended 
complaint  was  bad  because  it  contained  no  averment  to  show 
that  any  spot  cash  purchase  had  been  authorized  or  made; 
that  the  authority  given  H.  K.  Pratt  &  Sons  authorized  a 
draft  on  purchase  for  spot  cash  only.  We  are  not  advised 
upon  what  particular  ground  the  demurrer  was  sustained  by 
the  trial  court,  but,  in  our  opinion,  the  complaint  in  that 
cause  was  defective,  in  that  it  did  not  show  that  appellant 
acted  within  the  scope  of  the  written  authority  contained  in 
exhibit  A. 

That  defect  is  supplied  in  the  complaint  now  under  con- 
sideration.   It  was  held  by  the  trial  court  that  in  the  pres- 
ent action  facts  are  set  out  sufficient  to  bind  the  ap- 

4.  pellee  and  to  constitute  a  cause  of  action  against  him. 
The  holding  is  correct.    In  the  former  action  it  was 

alleged  that  appellee  ordered  H.  K.  Pratt  &  Sons  to  buy  for 
him  a  car-load  of  lemons;*  in  the  present  case  it  is  alleged 
that  the  order  was  to  buy  for  spot  cash. 

Appellee  insists  that  this  modification  of  the  complaint  is 

not  material.    A  spot  cash  sale  is  for  money  immediately 

paid.    It  is  alleged  in  the  complaint  that  said  agents 

5.  of  appellee  could  obtain  for  him  lower  prices  upon 
purchases  for  spot  cash,  upon  inspection,  than  if  pur- 
chased with  the  privilege  to  appellee  of  personal  inspection 
of  the  fruit  upon  its  arrival  in  Terre  Haute  with  payment 
therefor  afterward. 

Appellee's  special  promise  in  writing  was  for  the  pur- 
pose of  securing  the  fruit  at  prices  most  favorable  to  him, 
and  the  additional  averment  in  the  complaint  before 

6.  us  was  material  as  showing  that  an  important  stipu- 
lation in  exhibit  A  had  been  observed.    It  clearly  ap- 
pears that  whatever  H.  K.  Pratt  &  Sons  did  in  the  premises, 
they  did  as  the  agents  of  appellee,  acting  by  his  express  au- 
thority.   The  bill  of  lading  shows  that  appellee  was  to  be 
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notified  of  the  arrival  of  the  goods  at  Terre  Haute.  It  was 
indorsed  by  H.  K.  Pratt  &  Sons  to  be  delivered  to  appellee 
on  payment  of  draft  attached.  Exhibit  A  did  not  stipulate 
in  whose  name  as  consignee  the  bill  was  to  be  executed,  but 
did  provide  that  it  should  be  attached  to  the  draft.  Appel- 
lant knew  the  authority  by  which  the  purchase  had  been 
made,  that  it  was  by  the  agents  of  appellee  for  appellee. 
The  bill  was  in  effect  to  the  appellee,  when  the  draft  was 
drawn  and  the  money  paid  upon  conditions  which  literally 
complied  with  the  terms  of  exhibit  A.  Appellee's  agents 
were  authorized  to  inspect,  buy,  and  ship  at  the  risk  of  ap- 
pellee, all  spot  cash  orders,  and  drafts  covering  such  orders 
were  to  be  paid  without  recourse  or  deliiy.  Before  honoring 
the  draft,  appellant's  only  duty  was  to  see  that  H.  K.  Pratt 
&  Sons  were  authorized  to  make  the  purchase  for  appellee, 
whether  such  purchase  had  been  made  of  the  character 
specified,  and  whether  the  goods  were  ready  for  forward- 
ing. Of  these  facts  appellant  was  informed.  In  behalf  of 
appellee  a  number  of  cases  are  cited  relating  to  bills  of  lad- 
ing as  evidence  of  title  to  property  in  consignors,  consignees 
or  transferees.  The  law  as  held  in  those  cases  is  not  ques- 
tioned. They  are  not  applicable  to  the  question  before  us. 
This  action  is  brought  for  money  paid  at  the  request  and  for 
the  benefit  and  under  the  authority  of  the  principal.  Ap- 
pellant was  placed  in  a  position  to  suffer  pecuniary  loss  by 
appellee's  directions  to  his  agents  and  his  written  promise 
to  appellant  upon  which  the  money  was  expended. 

It  is  proper  to  add  that  the  first  and  second  paragraphs 
of  complaint  upon  the  common  counts  are  not  barred 
7.  by  the  former  action.  They  were  not  within  the 
issues. 

Judgment  reversed,  with  instructions  to  sustain  the  ap- 
pellant's demurrer  to  the  third  paragraph  of  appellee's 
answer. 
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Hasely,  Executor,  v.  Ensley,  Treasurer. 

[No.  6,550.    Filed  November  26,  1907.] 

1.  COBPORATI0178. — Stock. — Personal  Property, — Shares  of  stock  in 
a  corporation  constitute  iiersonnl  property  separate  from  the 
property  of  the  corporation  itself,  and  may  be  dealt  with,  In  law, 
as  other  personal  property,    p.  601. 

2.  Taxation. — General  Liability,— Exemptions. — Statutes, — Section 
8410  Burns  1901,  Acts  1891,  p.  199,  §3,  providing  that  "all  prop- 
erty ♦  ♦  ♦  not  expressly  exempted,  shall  be  subject  to  taxa- 
tion," covers  shares  of  stock  in  a  corporation,  unless  some  other 
statute  expressly  exempts  same.     p.  601. 

3.  Same. — Corporations. — Shares  of  Stock, — Exemption  of. — JSf^a*- 
ti«e».— Section  8411  Bums  1901,  Acts  1895,  p.  21,  §1,  providing, 
among  other  things,  that  "for  the  purpose  of  taxation,  *  •  • 
personal  property  shall  Include  *'*'*'  all  shares  in  foreign 
corporations  except  national  banks,  owned  by  Inhabitants  of  tills 
State,"  and  that  "shares  in  corporations,  all  the  property  of 
which  is  taxable  to  the  corporation  itself  shall  not  be  assessed  to 
the  shareholders,"  construed  with  §8460  Bums  1901,  Acts  1899, 
p.  491,  §1,  providing  that  owners  shall  set  forth  in  their  schedules 
for  taxation  "all  shares  in  foreign  corporations,  other  than  banks, 
and  their  value,"  does  not  exempt  from  taxation  shares  In  foreign 
corporations,  except  those  in  national  banks,  though  double  taxa- 
tion results  therefrom,    p.  601. 

4.  Same. — Listing  of  Property. — Presumptions.^Where  taxation 
statutes  require  that  certain  property  shall  be  listed  and  placed 
on  the  tax  duplicates,  the  necessary  presumption  is  that  such 
property  was  intended  to  be  made  taxable,    p.  605. 

5.  Same.— Iri5«nflF  of  Property.— -Statistics.— Section  8460  Bums 
1901,  Acts  1899,  p.  491,  §1,  providing  for  the  listing  of  shares  of 
foreign  corijorations,  other  than  national  banks,  for  taxation,  and 
S8463  Bums  1901,  Acts  1899,  p.  491,  §2,  providing  the  form  of 
schedule  to  be  executed,  and  which  Includes  the  value  of  such 
shares,  are  Intended  for  taxation  purposes  and  not  for  statistical 
uses  nor  for  the  information  of  the  taxing  officers,    p.  606. 

From  Probate  Court  of  Marion  County  (15,257) ;  Merle 
N.  A.  Walker,  Judge. 

Petition  by  Oliver  P.  Ensley,  as  county  treasurer  of 
Marion  county,  against  Charles  R.  Hasely,  as  executor  and 
special  administrator  of  the  estate  of  Benjamin  Rowley,  de- 
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ceased.    From  a  judgment  for  petitioner,   defendant  ap- 
peals.   Affirmed, 

Charles  W,  Smith,  John  S,  Duncan,  Henry  H.  Hornbrook 
and  Albert  P.  Smith,  for  appellant. 

David  J.  Hefron,  Merrill  Moores  and  Morton  S,  Hawkins, 
for  appellee. 

Rabb,  J. — Appellant's  testator,  an  inhabitant  of  Indiana, 
was  the  owner  of  certain  shares  of  the  capital  stock  of  the 
Toungstown  Rolling-Mill  Company,  a  foreign  corporation, 
all  of  whose  property  was  assessed  for  taxation  to  the  cor- 
poration in  the  state  where  the  company  was  organized  and 
carried  on  its  business,  and  the  sole  question  presented  by 
the  record  in  this  case  is  whether  the  shares  of  stock  so 
owned  by  appellant's  testator  are  subject  to  taxation  in  this 
State.  The  solution  of  this  question  depends  upon  the 
proper  construction  to  be  given  to  the  statute,  in  force  at  the 
time  the  taxes  are  claimed  to  have  accrued,  governing  the 
assessment  of  property  for  taxation.  Section  8410  Burns 
1901,  Acts  1891,  p.  199,  §3,  provides  that  ''all  property  with- 
in the  jurisdiction  of  this  State,  not  expressly  exempted, 
shall  be  subject  to  taxation."  Section  8411  Bums  1901, 
Acts  1895^  p.  21,  §1,  provides:  **For  the  purpose  of  taxa- 
tion, •  •  •  personal  property  shall  include  •  •  • 
all  goods  chattels  and  effects  belonging  to  inhabitants  of 
this  State  situate  without  this  State,  except  the  property 
actually  and  permanently  invested  in  business  in  another 
state  shall  not  be  included;  •  •  •  all  shares  in  cor- 
porations organized  under  the  laws  of  this  State  when  the 
property  of  such  corporation  is  not  exempt  or  is  not  tax- 
able to  the  corporation  itself;  *  •  •  all  shares  in  for- 
eign corporations  except  national  banks,  owned  by  inhab- 
itants of  this  State.  •  •  •  Shares  in  corporations,  all 
the  property  of  which  is  taxable  to  the  corporation  itself 
shall  not  be  assessed  to  the  shareholders."  Section  8422 
Bum9  1901,  Act3  1891,  p.  199,  §12,  provider  that  ''all  cor- 
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porate   property,   including   capital   stock   and   franchises, 

•  •  •  shall  be  assessed  to  the  corporation  as  to  a  natural 
person  in  the  name  of  the  corporation."  Sections  8458- 
8460  Bums  1901,  Acts  1891,  p.  199,  Acts  1895,  p.  21,  Acts 
1899,  p.  491,  provide  for  the  listing  by  the  owner  of  per- 
sonal property  for  taxation.  Section  8460,  supra,  provides, 
among  other  things,  that  the  schedule  of  property  so  made 
out  by  the  taxpayer  shall  set  forth:  **(1)  All  shares  in 
banks  organized  in  this  State,  •  •  •  and  their  full  mar- 
ket value.  •  *  *  (2)  All  shares  in  foreign  corpora- 
tions, other  than  banks,  and  their  value.  (3)  All  shares  in 
other  corporations,  organized  under  the  laws  of  this  State, 
where  the  property  of  such  corporation  is  not  exempt  by 
some  law,  or  is  not  taxable  to  the  corporation  itself,  and  the 
cash  value  of  such  shares."  Section  8463  Burns  1901, 
Acts  1891,  p.  199,  §53,  provides  for  the  form  of  the  schedule 
and,  under  the  head  of  ** description  of  property,"  is,  in 
part,  as  follows:    ** Personal  Property — Credits — Chattels 

•  •  •  8.  All  shares  of  stock  in  any  corporation  formed 
outside  of  this  State;  •  •  •  — valuation  by  party, — 
valuation  by  assessor."  Section  8523  Bums  1901,  Acts 
1891,  p.  199,  §105,  requires  the  township  assessor,  on  or  be- 
fore the  first  Monday  in  June  of  each  year,  to  make  out  and 
deliver  to  the  auditor  of  his  county,  in  tabular  form,  in 
alphabetical  order,  a  list  of  the  names  of  the  several  persons 
in  whose  names  any  personal  property,  moneys  or  credits  or 
other  taxables  shall  have  been  listed,  on  which  list  he  shall 
enter  separately,  in  appropriate  columns,  opposite  each 
name,  the  aggregate  value  of  the  several  species  of  personal 
property  and  taxables  required  to  be  listed,  as  attested  by 
the  person  required  to  list  the  same.  Section  8528  Bums 
1901,  Acts  1891,  p.  199,  §110,  requires  the  assessor,  at  the 
time  he  makes  such  return  to  the  county  auditor,  to  deliver 
to  him  all  the  statements  of  property  which  he  shall  have 
received  from  persons  recjuired  to  list  the  same.  Section 
8561  Burns  1901,  Acts  1891,  p.   199,   §143,  requires  the 
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county  auditor,  between  the  first  Monday  in  July  and  the 
last  day  of  December  of  each  year,  to  make  out  a  duplicate 
list  of  the  taxes  assessed  in  the  county,  and  to  enter  the  same 
in  separate  columns,  one  column  to  contain  all  corporate 
stock,  and  its  value.  Section  8566  Bums  1901,  Acts  1891, 
p.  199,  §148,  requires  the  auditor  to  deliver  a  copy  of  the 
tax  duplicate  so  made  out  to  the  county  treasurer,  on  or 
before  the  last  day  of  December  of  each  year,  and  subse- 
quent sections  of  the  statute  require  the  county  treasurer  to 
collect  the  taxes  appearing  upon  the  duplicate. 

Shares  of  stock  in  a  corporation  are  property  separate  and 

distinct  from  the  property  of  the  corporation  itself.    They 

are   the   property  of  the  holder  of  the  shares,  over 

1.  which  he  has  entire  dominion.     They  may  be  made 
subject  to  taxation,  of  barter  and  sale,  of  the  crime 

of  larceny,  and  may  be  replevied,  as  other  personal  prop- 
erty may  be,  and,  in  the  absence  of  any  more  specific  defini- 
tion by  the  legislature,  would  be  held  to  be  personal  prop- 
erty, liable  to  taxation  within  the  meaning  of  §8410,  supra, 
unless  expressly  exempted  by  some  other  provision  of  the 
law. 

Section  8410,  supra,  which  declares  that  all  property, 

not  expressly  exempt,  shall  be  subject  to  taxation,  would 

cover  shares  of  the  capital  stock  of  both  foreign  and 

2.  domestic  corporations,  and,  unless  the  appellant  can 
point  to  some  statute  that  exempts  the  shares  of  stock 

owned  by  the  decedent  from  assessment  for  taxation,  the 
same  are  clearly  liable  to  be  taxed. 

Appellant  does  not  contend  that  it  was  not  within  the 

power  of  the  legislature  to  tax  shares  of  stock  in  a  foreign 

corporation,  but  earnestly  insists  that  the  provisions 

3.  contained  in  §8411,  supra,  exempt   this   stock   from 
taxation,  for  the  reason  that  all  of  the  property  of  the 

corporation  was  taxed  in  another  state;  that  the  sentence, 
*' shares  in  corporations,  all  the  property  of  which  is  tax- 
able to  the  corporation  itself  shall  not  be  assessed  to  the 
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shareholders,"  is  an  express  exemption  of  these  shares  of 
stock  in  this  foreign  company,  the  condition  appearing  as 
before  stated,  and  that  it  applies  to  all  corporations,  foreign 
or  domestic.  In  the  construction  of  statutes  the  object  to 
be  attained  is  the  purpose  of  the  legislature,  and  this  is  to  be 
drawn,  not  from  the  consideration  of  a  single  sentence,  or  a 
single  section  of  the  law,  but  from  a  view  of  the  whole  and 
every  part  of  the  legislation  on  the  subject.  This  well- 
known  rule  of  construction  is  recognized  by  both  contending 
parties,  and  appealed  to  as  sustaining  their  respective  con- 
tentions. It  is  urged  by  appellant  that,  while  technically 
shares  of  stock  in  a  corporation  are  property  distinct  from 
the  property  owned  by  the  corporation,  yet  practically  they 
are  the  same,  and  that,  while  it  is  competent  for  the  legisla- 
ture to  impose  the  burden  of  taxation  on  both  the  shares  of 
stock  and  on  the  property  of  the  corporation,  this  is  in 
reality  double  taxation,  and  a  fair  consideration  of  all  the 
provisions  of  the  law  on  the  subject  of  taxation  shows  clearly 
that  it  is  the  policy  of  our  law  to  avoid  double  taxation.  It 
is  pointed  out  in  support  of  this  view  that  §8411,  supra,  in 
defining  what  the  term  '* personal  property'*  shall  include 
for  the  purpose  of  taxation,  declares:  **A11  goods,  chattels 
and  effects  belonging  to  inhabitants  of  this  State  situate 
without  this  State,  except  property  actually  and  permanent- 
ly invested  in  business  in  another  state,  shall  not  be  includ- 
ed,*' and  that  this  proArision  was  inserted  in  the  law  of  1891 
for  the  purpose  of  avoiding  double  taxation  on  property  so 
situated.  While  it  is  clear  that  it  was  not  the  legislative 
purpose  to  includie  such  property  thus  permanently  invested 
out  of  the  State  in  the  tax  list,  it  is  not  so  manifest  that 
this  purpose  was  influenced  by  an  inclination  on  the  part  of 
the  legislature  to  avoid  double  taxation.  It  will  be  observed 
that  the  exclusion  of  this  absent  property  from  the  tax  list 
is  not  made  to  depend  upon  whether  it  is  taxed  in  a  foreign 
state  or  not.  If  actually  and  permanently  invested  there, 
whether  taxed  or  not,  it  is  not  personal  property  within  the 
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meaning  of  the  tax  law.  And,  on  the  other  hand,  personal 
property  belonging  to  an  inhabitant  of  this  State,  situated  in 
another  state,  but  not  permanently  invested  there,  is  subject 
to  taxation  here,  regardless  of  the  fact  that  it  may  have 
been  taxed  in  the  foreign  state  for  its  full  value,  so  that 
these  provisions  of  the  law  are  not  very  convincing  proofs 
of  a  policy  on  the  part  of  the  legislature  to  avoid  the  tax- 
ation here  of  property  that  might  also  be  subject  to  taxation 
in  a  foreign  state.  It  is  further  urged  by  appellant  that  the 
law  as  it  existed  prior  to  the  enactment  of  the  statute  in 
question  was  different  upon  this  subject,  and  that  this  sen- 
tence quoted  from  §8411,  supra,  and  relied  upon  by  appel- 
lant as  exempting  the  property  in  question  from  taxation, 
first  appeared  in  the  tax  law  of  1891 ;  that  prior  laws  upon 
the  subject  all  in  express  terms  related  to  the  capital  stock 
of  domestic  corporations,  and  by  no  construction  could  be 
held  to  apply  to  the  shares  of  stock  in  foreign  corporations ; 
that  this  change  in  the  language  of  the  law  is  a  material  one, 
and  that  from  the  change  in  the  wording  of  the  statute  a 
change  of  legislative  purpose  is  to  be  presumed. 

We  recognize  the  rule  of  construction  invoked  by  appel- 
lant, but  do  not  conceive  that  it  should  be  accorded  control- 
ling influence  in  the  construction  of  the  statute  under  con- 
sideration. The  evident  purpose  of  §8411,  supra,  is  not  the 
exemption  of  property  from  taxation.  Its  purpose  is  to  de- 
fine what  property  is  included  in  the  term  **  personal  prop- 
erty,*' as  used  in  the  taxing  law.  Its  language  does  not  ex- 
pressly exempt  any  property  from  taxation ;  neither  that  of 
corporations,  foreign  or  domestic,  or  of  natural  persons.  It 
does  not  declare  that  stock  in  a  domestic  corporation  shall 
be  exempt  from  taxation ;  it  does  not  declare  that  shares  of 
stock  in  a  foreign  corporation  shall,  under  any  circum- 
stances, be  exempt  from  taxation.  It  simply  declares  that 
shares  in  corporations,  all  tho  property  of  which  is  taxable 
to  the  corporation  itsdf,  shall  not  be  assessed  to  the  share- 
holder;  and  construing  this  section  with  §8422,  supra,  pro- 
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viding  that  **all  corporate  property,  including  capital  stock 
and  franchises,  *  *  *  shall  be  assessed  to  the  corpora- 
tion," a  purpose  is  clearly  evinced  that  all  the  stock  in  cor- 
porations shall  be  subjected  to  taxation,  either  to  the  indi- 
vidual owner  of  the  shares,  or  to  the  corporation  itself. 
Had  it  been  the  legislative  purpose  not  to  include  for  tax- 
ation the  shares  of  stock  in  a  foreign  corporation,  where  the 
property  of  the  corporation  was  assessed  in  another  state,  it 
is  difl&cult  to  escape  the  conclusion  that  this  purpose  would 
have  been  manifested  by  a  proper  exception  in  immediate 
connection  with  the  legislative  declaration  that  all  shares  of 
stock  in  foreign  corporations,  except  banks,  should  be  wiHi- 
in  the  meaning  of  the  words  ** personal  property"  subject  to 
taxation.  Banks  were  excepted,  and  why  would  not  all  of 
the  exceptions  that  the  legislature  intended  should  attach  to 
this  class  of  property  be  included  in  the  same  sentence  ?  If 
it  was  intended  that  shares  in  the  capital  stock  of  a  foreign 
corporation  should  stand  in  that  respect  upon  the  same  foot- 
ing with  shares  in  a  domestic  corporation,  why  was  not  the 
same  language  used  by  the  legislature  in  expressing  that 
purpose  that  was  used  with  reference  to  domestic  corpora- 
tions ?  In  arriving  at  the  purpose  and  intention  of  the  leg- 
islature from  a  consideration  of  the  provisions  of  §8411, 
supray  standing  alone,  these  considerations  raise  doubt  as  to 
the  legislative  purpose  to  exclude  from  taxation  shares  in 
the  capital  stock  of  a  foreign  corporation  owned  by  inhab- 
itants of  this  State,  where  all  the  property  of  the  corpora- 
tion was  taxed  in  a  foreign  state,  and  a  consideration  of  the 
subsequent  provisions  of  the  statute  on  the  subject  leave  no 
room  for  reasonable  doubt  that  such  was  not  the  legislative 
purpose.  Those  sections  of  the  taxing  law  that  regulate  the 
listing  and  return  of  property  for  taxation,  that  provide 
for  the  placing  of  the  property  upon  the  tax  duplicate,  and 
the  collection  of  the  taxes,  give  a  more  correct  and  reliable 
view  of  the  legislative  purpose  in  this  respect  than  is  af- 
forded by  the  provisions  of  §8411,  suprd,  whose  purpose  it 
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was  to  define  the  meaning  of  the  term  ** personal  property." 
Wasson  v.  First  Nat  Bank  (1886),  107  Ind.  206. 

It  is  these  provisions  of  the  law  that  place  the  property 

upon  the  tax  duplicate,  and  that  duplicate  is  a  warrant  in 

the  hands  of  the  treasurer,  imposing  upon  him  the 

4.  duty  of  enforcing  the  payment  of  the  taxes  assessed. 
It  is  not  to  be  presumed  that  the  legislature  would  re- 
quire the  placing  of  property  on  the  tax  duplicate  and  re- 
quire the  officer  to  proceed  to  collect  the  taxes  assessed 
against  it,  if  it  did  not  intend  that  such  property  should  be 
subject  to  taxation.  The  provisions  of  §8460,  supra,  requir- 
ing the  taxpayer  to  make  a  list  and  schedule  of  his  property 
for  taxation,  and  in  that  schedule  to  set  forth  ''all  shares 
in  foreign  corporations,  other  than  banks,"  and  to  place  a 
value  upon  such  shares,  connected  as  it  is  with  the  pro- 
visions requiring  the  taxpayer  to  set  forth  all  shares  in  other 
corporations  organized  under  the  laws  of  this  State,  when 
the  property  of  such  corporation  is  not  exempt  by  some  law, 
or  is  not  taxable  to  the  corporation  itself,  and  the  cash  value 
of  such  shares,  manifest  a  clear  intent  and  purpose  upon  the 
part  of  the  legislature  to  distinguish  between  shares  of 
stock  in  a  foreign  corporation  and  shares  of  stock  in  a  do- 
mestic corporation,  and  to  subject  all  shares  of  stock  in  for- 
eign corporations,  except  stock  in  banks,  to  taxation  in  this 
State.  This  purpose  is  emphasized  by  the  requirements  of 
§8463  Bums  1901,  Acts  1891,  p.  99,  §53,  which  provides  the 
blank  form  of  tax  lists,  number  eight  in  the  list  of  items, 
reading  as  follows:  ''AH  shares  of  stock  in  any  corpora- 
tion formed  outside  of  this  State,  and  also  all  shares  of  stock 
in  any  corporation  formed  in  this  State,  and  conducting  its 
business  outside  of  this  State."  It  is  from  these  tax  lists, 
thus  made  out,  that  the  assessor  is  required  to  make  his  re- 
turn to  the  county  auditor,  and  from  this  source  alone  are 
the  taxes  charged  upon  the  tax  duplicate  of  the  county  upon 
personal  property  drawn. 

It  is  suggested  by  appellant  that  the  several  sections  of 
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the  statute  ufider  consideration  can  be  harmonized  by  hold- 
ing that  the  provisions  of  §§8460,  8463,  supra,  were 
5.  inserted  in  the  act  either  for  statistical  purposes,  or 
for  the  purpose  of  putting  the  assessor  upon  inquiry, 
and  furnishing  information  to  him  by  which  he  might  as- 
certain whether  the  shares  of  stock  in  foreign  corporations 
owned  by  inhabitants  of  this  State  were  subject  to  taxation. 
This  theory  is  wholly  untenable.  There  is  an  express  pro- 
vision of  the  statute  governing  the  gathering  of  statistics,  in 
which  it  is  made  the  duty  of  the  State  Statistician  to  fur- 
nish the  auditor  with  a  form  for  blanks  for  the  collection  of 
such  information  as  may  be  necessary  for  the  bureau  of  sta- 
tistics. It  is  the  duty  of  the  county  auditor  to  provide  such 
blanks  and  deliver  the  same  to  the  assessor  at  the  same  time 
he  delivers  to  him  the  blank  assessment  lists  for  taxation. 
The  blanks  required  by  law  for  statistical  purposes  are  en- 
tirely distinct,  and  have  no  relation  whatever  to  the  assess- 
ment of  property  for  taxation.  These  lists  are  required  to 
be  furnished  for  the  purposes  of  taxation,  and  for  no  other 
purpose.  There  is  no  law  making  it  the  duty  of  the  town- 
ship assessor,  or  of  any  other  public  ofScer,  to  investigate 
the  laws  of  foreign  states  to  ascertain  whether  property  in 
this  State  is  subject  to  taxation  in  such  foreign  state.  It  is 
utterly  unreasonable  to  suppose  that  the  taxpayer  is  re- 
quired to  list  all  of  his  shares  of  stock  in  foreign  corpora- 
tions, not  for  the  purpose  of  taxation,  but  for  the  purpose  of 
enabling  the  assessor  to  ascertain  whether  they  are  subject 
to  taxation.  The  assessor  is  required  to  take  the  list  as  he 
finds  it,  and  to  make  up  the  assessment  from  that  list,  and 
return  it  to  the  auditor  as  property  subject  to  taxation; 
and,  in  view  of  these  provisions  and  the  purpose  of  these  sec- 
tions of  the  laws  in  reference  to  the  listing  and  assessment 
of  personal  property,  we  cannot  escape  the  conclusion  that  it 
was  the  intention  of  the  legislature  that  all  shares  of  stock  in 
foreipm  corporations,  owned  by  inhabitants  of  this  State, 
should  be  assessed  for  taxation,  re«:ardles8  pf  whether  th? 
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property  of  the  corporation  was  taxed  in  a  foreign  state  or 
not. 

The  provision  of  §8411,  supra,  referred  to  and  relied  upon 
by  appellant  as  exempting  from  taxation  the  shares  of  stock 
involved  in  this  case,  to  the  effect  that,  where  all  the  prop- 
erty belonging  to  the  corporation  was  assessed  to  the  cor- 
poration, the  shares  of  stock  shall  not  be  assessed  to  the 
holder,  was  evidently  intended  to  apply  to  those  corpora- 
tions which  could  be  assessed  under  the  law  the  legislature 
was  then  engaged  in  enacting.  It  is  simply  a  complement 
of  the  previous  provision  found  in  the  same  section,  to  the 
effect  that  the  term  ** personal  property"  should  include  all 
shares  in  corporations  organized  under  the  laws  of  this 
State,  when  the  property  of  such  corporation  is  not  exempt, 
or  is  not  taxable  to  the  corporation  itself.  Numerous  author- 
ities are  cited  to  establish  the  proposition  that  taxation  of  the 
shares  in  the  capital  stock  of  a  corporation,  and  taxation  of 
the  property  of  the  corporation,  is  double  taxation,  and  that 
double  taxation  is  not  to  be  presumed,  and  that  the  tax  laws 
are  not  to  be  construed  so  as  to  impose  double  taxation,  un- 
less the  legislature  has  unmistakably  so  enacted.  We  recog- 
nize the  correctness  of  appellant's  position  upon  this  ques- 
tion, and  the  force  of  the  authorities  cited ;  but,  conceding  it 
to  be  the  law,  we  still  conclude  that  these  provisions  of  the 
law  to  which  we  have  referred  show  an  unmistakable  legis- 
lative purpose  to  assess  shares  of  stock  in  nonresident  cor- 
porations for  taxation,  although  it  may  result  in  double  tax- 
ation. Numerous  authorities  are  cited  from  the  various 
states,  particularly  New  York,  New  Hampshire  atid  Ver- 
mont, to  sustain  appellant's  contention  that  under  our  stat- 
ute this  stock  is  exempt  from  taxation  here.  All  of  these 
'decisions  were  based  upon  statutes  entirely  different  in  ef- 
fect and  manifest  purpose  from  the  law  in  this  State,  and 
we  cannot  regard  them  as  in  point. 

Judgment  affirmed. 
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City  of  Valparaiso  v.  Schwerdt. 

[No.  5,930.    Filed  December  10,  1907.] 

1.  Trial. — Undisputed  Facts. — When  for  Jury, — Where  the  facts 
are  undisputed  and  diverse  inferences  may  reasonably  be  drawn 
therefrom,  the  question  of  negligence  is  for  the  jury.    p.  010. 

2.  Municipal  Corpobations.  —  Streets,  —  Safety,  —  Observation,  — 
Care. — ^A  traveler  has  the  right  to  assume  that  city  streets  are 
safe  for  travel ;  and  though  he  must  use  his  faculties  in  an  ordi- 
nary way  to  discover  dangers,  this  does  not  require  a  constant 
loolt  at  the  street  or  an  active  search  for  defects,    p.  610. 

3.  Same. — Sidewalks, — Open  Defeats, — Contrilmtory  Negligence. — 
A  traveler  is  not,  as  a  matter  of  law,  guilty  of  contributory  neg- 
ligence under  all  circumstances  in  failing  to  discover  an  open  de- 
fect in  a  sidewalk,  into  which  he  fell.    p.  611. 

4.  Same. — Sidewalks,— Defects.— Knotcfedge, — Cantrihutory  Negli- 
gence.— Question  for  Jvry, — Whether  a  pedestrian  walking  upon 
a  sidewalk,  in  the  daytime,  having  knowledge  six  weeks  previous 
of  a  dangerous  depression  in  such  sidewalk,  was  guilty  of  con- 
tributory negligence  in  stepping  therein  as  she  turned  to  speak 
to  a  person  in  the  rear,  meanwhile  continuing  on  her  way,  is  a 
question  for  the  jury.    p.  612. 

5.  Trial. — Instrvctions. — Municipal  Corporations. — Defective  Side- 
walks.— Contributory  Negligence. — ^An  instruction  in  an  action 
against  a  city  on  .account  of  injuries  sustained  because  of  a  de- 
fective sidewalk,  that  "slight  negligence,  which  is  merely  a  want 
of  extraordinary  care,  will  not  defeat  a  recovery'*  is  erroneous, 
the  doctrine  of  degrees  of  negligence  being  incapable  of  practical 
application,    p.  612. 

6.  Nkoligence.— Orc/<nori/  Care. — ^The  exercise  of  ordinary  care 
under  the  particular  circumstances  is  the  correct  test  of  negli- 
gence and  of  contributory  negligence,    p.  613. 

From  Porter  Circuit  Court;   Willis  C.  McMahan,  Judge. 

Action  by  Belle  Schwerdt  against  the  City  of  Valparaiso. 
From  a  judgment  on  a  verdict  for  plaintiff  for  $400,  de- 
fendant appeals.    Reversed. 

H.  H.  Loring,  for  appellant. 
C.  B,  Tinkham,  for  appellee. 

Hadley,  p.  J. — This  was  an  action  brought  by  appellee 
against  the  appellant  on  account  of  injuries  sustained  by  ap- 
pellee as  a  consequence  of  falling  on  a  defective  sidewalk  on 
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LaFayette  street  in  the  city  of  Valparaiso.  The  sidewalk, 
where  the  accident  occurred,  was  paved  with  brick  and  was 
four  and  one-half  feet  wide.  At  the  place  of  the  accident 
some  of  the  bricks  had  become  loosened  and  a  part  of  the 
embankment  had  washed  out,  the  washout  and  loosened 
bricks  extending  into  the  sidewalk  about  eighteen  inches. 
At  this  place  the  sidewalk  was  three  and  one-half  feet  above 
the  street,  and  it  was  averred  that  appellant  had  carelessly 
and  negligently  permitted  this  defect  in  the  sidewalk  to  re- 
main for  a  period  of  six  months.  Appellee,  while  prudently 
and  carefully  walking  along  said  street,  unaware  of  such 
.dangerous  opening,  and  while  her  attention  was  momentarily 
diverted  from  said  walk  to  a  gentleman  who  addressed  her, 
stepped  into  the  hole  and  was  injured.  Trial  was  had  by  a 
jury  and  general  verdict  rendered  in  favor  of  appellee,  to- 
gether with  answers  to  interrogatories.  Motion  by  appel- 
lant for  judgment  on  the  answers  to  interrogatories  and  mo- 
tion for  new  trial  were  overruled. 

There  is  no  conflict  in  the  evidence  on  the  substantial 
facts,  and  it  conclusively  shows  that  the  opening  extended 
into  the  walk  from  the  outside  about  eighteen  inches,  leaving 
thirty-eight  inches  of  the  walk  inside  of  said  opening  in 
good  condition  for  travel.  This  opening  was  on  the  same 
street  and  on  the  same  side  of  the  street,  and  within  two  and 
one-half  blocks  of  appellee's  residence,  and  was  between  ap- 
pellee's residence  and  her  church  and  the  business  portion  of 
the  city.  Appellee  passed  over  this  sidewalk  several  times 
before  the  injury.  She  noticed  the  opening  about  six  weeks 
prior  to  the  date  of  the  injury,  but  she  neither  saw  it  nor 
knew  of  it  when  injured.  At  the  time  of  the  injury  she  was 
walking  slowly  along  said  street  about  10  o'clock  in  the 
morning,  on  a  bright,  sunshiny  day.  As  she  neared  the 
opening  in  the  sidewalk  she  addressed  a  remark  to  a  gentle- 
man on  the  porch  of  a  nearby  dwelling.  This  remark  was 
replied  to,  and  she  proceeded  on  her  way  a  few  steps,  when 
Vol.  40—39 
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the  gentleman  uttered  a  sharp  exclamation,  which  caused  her 
to  turn  quickly.  In  doing  so  her  foot  slipped  on  one  of  the 
loose  bricks  and  down  into  the  excavation,  and  she  was  there- 
by precipitated  down  the  embankment,  and  fell  on  her  head 
and  shoulders. 

These  being  the  undisputed  facts,  do  they  necessarily  en- 
tail the  ultimate  inference  on  our  part  that  appellee  was 
contributorily  negligent?     It  is  elementary  that  is- 

1.  sues  of  fact  must  be  decided  by  the  jury.    But  where 
the    probative    facts  are  undisputed,  and  where  all 

reasonable  minds  can  draw  but  one  inference  from  them,  the 
question  to  be  determined  is  one  of  law  for  the  court. 
Chicago,  etc.,  R.  Co.  v.  Martin  (1903),  31  Ind.  App.  308, 
and  cases  cited;  City  of  Indianapolis  v.  Mitchell  (1901),  27 
Ind,  App.  589;  Louisville,  etc.,  R.  Co.  v.  Williams  (1898),  20 
Ind.  App.  576;  Baltimore,  etc.,  R.  Co.  v.  Walborn  (1891), 
127  Ind.  142.  The  theory  of  this  rule  being  that,  where 
there  is  no  disputed  issue  of  fact  and  in  reason  no  contro- 
versy as  to  the  inferences  to  be  drawn  from  the  undisputed 
facts,  no  real  question  of  fact  is  left  for  the  jury  to  pass 
upon.  Mosheuvel  v.  District  of  Columbia  (1903),  191  U.  S. 
247,  24  Sup.  Ct  57,  48  L.  Ed.  170.  Where,  however,  diflPer- 
ent  inferences  might  reasonably  be  drawn  by  reasonable  men 
from  undisputed  facts,  the  question  becomes  one  for  the 
jury.  Baltimore,  etc.,  R.  Co.  v.  Walborn,  supra;  City  of 
Indianapolis  v.  Mitchell,  supra. 

A  person  on  a  city  street  has  a  right  to  assume  that  the 

same  is  reasonably  safe   for  travel.     Stevens  v.   City   of 

Logansport    (1881),   76   Ind.   498;  Noblesville   Oas, 

2.  etc.,  Co.  V.  Loehr  (1890),  124   Ind.    79.    A   person 
walking  along  a  public  street  is  bound   to   use   his 

faculties  for  observation  in  an  ordinary  and  reasonable  way 
proportionate  to  the  dangers  to  be  apprehended  from  the 
time,  place,  and  existing  conditions ;  but  he  is  not  bound  to 
keep  his  eyes  constantly  upon  the  pavement.  City  of  In- 
dianapolis V.  Mitchell,  supra;   City  of  Bluffton  v.  McAfee 
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(1899),  23  Ind.  App.  112.  He  is  not  required  to  make  an 
active  search  for  defects  {Lord  v.  City  of  Mobile  [1896],  113 
Ala.  360),  nor  to  look  for  danger  at  every  step  (Cummings 
V.  Village  of  New  Rochelle  [1899],  38  Hun,  App.  Div.,  583, 
56  N.  Y.  Supp.  701).  He  has  the  right  to  assume  that  the 
public  oflScers  have  done  their  duty,  unless  there  is  some  no- 
tice, or  he  has  some  knowledge,  to  put  him  on  his  guard. 
Dickson  v.  Hollister  (1889),  123  Pa.  St.  421,  16  Atl.  484,  10 
Am.  St.  533. 

He  is  not,  as  a  matter  of  law,  guilty  of  negligence,  under 
all  circumstances,  in  failing  to  discover  even  an  open  defect. 
Barnes  v.  Town  of  Marcus  (1896),  96  Iowa  675, 65  N. 
3.  W.  984.  This  is  especially  true  when  a  person's  at- 
tention is  diverted  by  some  sufl&cient  cause,  as  when 
he  steps  into  an  open  hatchway  while  looking  at  other  ob- 
jects {Barsiow  v.  City  of  Berlin  [1874],  34  Wis.  357) ;  or 
strikes  his  foot  on  a  misplaced  plank  while  looking  at  a  run- 
away {Weisenberg  v.  City  of  Appleton  [1870],  26  Wis.  56, 
7  Am.  Rep.  39) ;  or,  while  running  along  with  his  hands  in 
his  pockets,  stumbles  over  a  projection  {Wilton  v.  City  of 
Flint  [1901],  128  Mich.  156,  87  N.  W.  86) ;  or,  while  watch- 
ing children  at  play,  steps  into  a  hole  in  the  sidewalk  {Col- 
lins V.  Janesville  [1903],  117  Wis.  415,  94  N.  W.  309) ;  or 
where,  upon  hearing  a  whistle  that  startles  and  frightens  a 
woman,  she  stumbles  over  a  loose  plank  {Graves  v.  City  of 
Battle  Creek  [1893],  95  Mich.  266,  54  N.  W.  757,  19  L.  R. 
A.  641,  35  Am.  St.  561) ;  or  where  a  person  is  accosted  by 
a  friend  and  slips  upon  a  hummock  of  ice  {Kenyan  v.  City 
of  Mondovi  [1897],  98  Wis.  50,  73  N.  W.  314) ;  or  where 
one  in  going  down  the  steps  of  a  restaurant  and  on  reaching 
the  pavement,  suddenly  turns,  and  in  doing  so  steps  into  an 
opening  leading  into  a  basement  {City  of  Chicago  v.  Bab- 
cock  [1892],  143  111;  358,  32  N.  E.  271);  or  where  one, 
while  looking  at  a  ferryboat,  steps  into  a  hole  in  the  side- 
walk {Wood  V.  City  of  Boston  [1876],  121  Mass.  337) ;  or 
where  a  woman,  on  leaving  her  home,  endeavors  to  step  over 
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an  open  water-box,  situated  immediately  in  front  of  her 
doorstep,  knowing  it  to  be  there,  steps  into  the  same  {Mos- 
heuvel  v.  District  of  Columbia,  supra). 

In  all  these  cases  it  was  held  that  whether  the  party  injured 

was  exercising  due  care  was  a  question  of  fact  for  the  jury. 

So  in  the  case  before  us,  on  the  facts  here  shown,  the 

4.  question,  whether  appellee,  under  all  the  circum- 
stances of  the  case,  was  exercising  the  care  of  an  or- 
dinarily prudent  person,  is  one  upon  which  reasonable  men 
might  differ,  and,  this  being  true,  it  was  a  question  to  be  de- 
termined by  the  jury,  and  their  decision  is  binding  upon  us. 
It  is  urged  that  appellee  had  knowledge  of  the  defect,  and 
hence  was  charged  with  greater  care  than  if  she  had  no  such 
knowledge.  She  testified  that  she  noticed  the  defect  six 
weeks  before  the  accident,  but  that  she  did  not  know  of  the 
defect  at  the  time  of  the  accident.  As  was  said  in  CUy  of 
Bluff  ton  V.  McAfee,  supra:  **  Whether  appellee,  at  the  time 
of  the  injury,  knew  of  the  defect  was  a  fact  for  the  jury  to 
find,  and  they  say  she  did  not.  This  is  in  no  sense  incon- 
sistent with  the  finding  that  she  did  know  of  the  defect  when 
she  passed  by  it  a  month  before.  She  might  have  known  of 
it  a  month  before,  but  that  did  not  necessarily  charge  her 
with  knowledge  of  it  when  injured.  She  was  charged  with 
no  duty  with  reference  to  it,  and  the  question  was  not  whether 
she  had  at  some  prior  time  known  of  it,  but  whether  she 
knew  of  it  at  the  time  of  the  injury." 

The  jury  expressly  found  that  appellee  had  no  knowledge 
of  the  defect  at  the  time  of  the  accident.  Our  decision  upon 
this  question  determines  the  questions  raised  on  the  com- 
plaint and  the  answers  to  the  interrogatories. 

Instruction  nine,  given  by  the  court  upon  request  of  the 

plaintiff  was  as  follows:    "A  traveller  on  a  public  street  or 

sidewalk  is  held  to  the  exercise  of  only  ordinary  care. 

5.  Slight  negligence,  which  is  merely  a  want  of  extraor- 
dinary care,  will  not  defeat  a  recovery  for  an  in- 
jury received  in  consequence  of  a  defect  in  a  public  side- 
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walk,  provided  the  evidence  shows  that  the  city  authorities 
were  guilty  of  negligence  in  permitting  the  defect  to  exist, 
and  that  the  traveller  was  injured  thereby,  unless  the  evi- 
dence also  discloses  that  the  injured  person  was  not  using 
ordinary  care  at  the  time  of  the  injury."  It  is  urged  that 
this  instruction  is  erroneous,  in  that  it  was  misleading  and 
fixed  a  wrong  standard  of  negligence,  and  with  this  conten- 
tion we  must  agree.  It  is  true,  some  jurisdictions  have 
recognized  degrees  of  negligence  (Coggs  v.  Bernard  [1703], 
2  Raymond  909) ;  but  modem  authority,  as  a  rule,  has  dis- 
carded such  subtle  refinements.  Since  negligence  has  refer- 
ence to  a  course  of  action  that  must  vary  under  different  cir- 
cumstances, it  cannot  be  set  off  into  divisions  by  mathemati- 
cal lines.  And  to  say  to  a  jury  that  a  person  may  be  guilty 
of  a  little  negligence,  and  not  be  culpable,  is  to  remove  all 
standards  for  its  guidance  and  turn  it  loose  in  the  fields  of 
conjecture  and  caprice.  It  is  true,  the  jury  is  told  that  lack 
of  the  exercise  of  ordinary  care  will  defeat  recovery;  but 
what  impression  does  this  statement  make  on  the  average 
mind  when  coupled  with  the  statement  previously  made  that 
''slight  negligence,  which  is  merely  lack  of  extraordinary 
care,"  will  not  defeat  a  recovery.  Where  does  ordinary 
care  end  and  extraordinary  care  begin?  What  is  the  dif- 
ference between  negligence  and  slight  negligence?  A  re- 
finement of  distinction  is  here  sought  that  would  be  confus- 
ing and  dangerous  to  recognize,  and  our  courts  have  uni- 
formly failed  to  give  it  sanction.  The  rule  of  action, 
6.  as  clearly  enunciated  and  adhered  to  by  our  courts  in 
cases  like  this,  is  that  a  person  shall  exercise  ordinary 
and  reasonable  care.  What  is  such  care  is  governed  and 
measured  by  the  facts  and  circumstances  of  the  particular 
case.  In  Lake  Erie,  etc.,  B.  Co,  v.  Ford  (1906),  167  Ind. 
205,  the  court  says:  ** There  has  been  much  discussion  in 
the  books  concerning  the  correctness  of  the  old  doctrine  as 
to  degrees  of  negligence.  *  *  •  While  we  apprehend 
that  the  adverse  opinions  which  have  been  expressed  concern- 
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ing  such  doctrine  were  not  intended  to  be  understood  as 
militating  against  the  view  that  the  legal  standard  of  care  is 
not  the  same  in  all  relations,  or  to  discountenance  the  prac- 
tice of  charging  the  jury  in  terms  that  indicate  the  extent  of 
care  required,  as  great,  ordinary,  or  slight,  *  *  *  yet 
the  point  which  we  wish  to  enforce  now  is  that  in  all  cases 
negligence  consists  simply  in  a  failure  to  measure  up  to  the 
legal  standard  of  care.  *  *  *  'The  very  statement  of 
the  general  rule  that  reasonable  care  is  required  to  prevent 
injuries  to  others  from  fire,  implies  that  what  is  reasonable 
care  must  depend  upon  the  circumstances  of  each  particular 
case.  It  is,  however,  inaccurate  to  say,  as  many  of  the  cases 
do,  that  the  degree  of  care  varies  with  the  particular  circum- 
stances. It  is  only  reasonable  care  that  is  required  in  any 
case ;  but  the  greater  the  danger,  or  the  more  likely  the  com- 
munication of  fire  and  the  ignition  of  property  of  others,  the 
more  precautions  and  the  closer  vigilance  reasonable  care 
requires.'  "  If  the  plain tiflP  has  exercised  such  care,  he  is 
held  to  be  free  from  negligence  in  any  degree.  If  he  has 
failed  to  exercise  such  care  in  any  particular  he  is  held  to  be 
guilty  of  negligence  and  cannot  recover.  But  he  cannot  be 
held  to  have  exercised  such  care  and  also  be  guilty  of  even 
slight  negligence.  The  one  is  an  absolute  denial  of  the  other. 
Practically  the  only  question  in  this  case  was  whether  ap- 
pellee was  negligent  at  the  time  of  the  injury.  The  evidence 
on  this  point  presents  facts  which  we  have  determined  in- 
volve doubts  suflBcient  to  make  it  a  question  for  the  jury. 
But  such  submission  should  be  made  with  very  clear  instruc- 
tions as  to  the  rights  and  duties  of  the  parties.  The  instruc- 
tion in  question  is  not  clear,  and  recognizes  a  distinction  in 
negligence  not  sanctioned  by  our  authorities,  and  was  there- 
fore reversible  error.  As  was  said  in  Lake  Erie,  etc.,  B.  Co, 
V.  Ford,  supra:  '*The  viciousness  of  the  instruction  in 
question  lies  in  its  tendency  to  lead  the  jury  to  infer  that  the 
legal  standard  of  ordinary  care  was  raised  by  the  circum- 
stances recited,  thus  making  possible  the  inference  that  a 
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great  but  undefined  extent  of  care  was  required,  whereas  all 
that  the  law  exacted  was  the  ordinary  care  which  the  situa- 
tion demanded,  or  such  care  as  it  is  to  be  assumed  that  an 
ordinarily  prudent  man  would  exercise  in  the  circumstances, 
were  the  risk  his  own.  * '  The  quotation  is  applicable,  except 
that  the  apparent  purport  of  instruction  nine  was  to  lower, 
instead  of  raise,  the  standard  of  care  required,  and  to  make 
distinctions  in  the  degree  of  negligence. 

For  error  in  this  instruction  the  cause  is  reversed,  with  in- 
structions to  grant  a  new  trial. 


Vandalia  Railroad  Company  v.  Fetters. 

[No.  5,999.    Filed  December  11,  1907.] 

1.  Pleading. — Complaint — Exhihita, — Railroads, — Fences.  —  In  an 
action  against  a  railroad  company  to  recover  the  cost  of  a  fence 
built  by  the  abutting  landowner,  the  itemized  account  of  the  cost 
thereof,  given  to  the  company,  is  not  the  basis  of  the  action  and 
is  not  a  necessary  exhibit  to  the  complaint,    p.  017. 

2.  Same. — Complaint. — Assumpsit, — Work  and  Labor. — Railroads. 
— Fences. — ^The  basis  of  the  action  for  the  building  of  a  fence, 
by  an  abutter,  along  a  railroad  right  of  way,  is  the  work  and 
labor  furnished  which  has  inured  to  defendant's  benefit,  an  alle- 
gation of  the  value  of  the  fence  together  with  a  statement  of  the 
material  used  and  labor  performed  being  manifestly  sufficient 
p.  617. 

3.  RAnjKOADS. — Fences. — Conditions  Precedent. — Fencing  by  Land- 
ofcners. — In  order  that  an  abutter  may  compel  a  railroad  com- 
pany to  pay  for  his  erection  of  a  fence  along  its  right  of  way 
it  is  not  necessary  to  prove  that  he  has  a  "lawful"  fence  in 
good  repair  around  the  other  portions  of  his  field,    p.  618. 

4.  Same. — Fences. — Replacing  Old,  with  New. — Statutes. — Where  a 
railroad  company  has  permitted  its  fence  along  its  right  of  way 
to  decay,  and  the  abutter  has  been  compelled  to  erect  a  new 
fence  in  its  stead,  be  has  a  right  of  recovery  under  §5325  Bums 
1901.  Acts  1885.  p.  224.  §3,  providing  for  the  "repair"  of  a  right 
of  way  fence  by  the  abutting  landowner,    p.  619. 

Prom  Marshall  Circuit  Court :  Harry  Bernetha,  Judge. 

Action  by  »David  Fetters  against  the  Vandalia  Railroad 
Company.  From  a  judgment  for  plaintiflP,  defendant  ap- 
peals.   Affirmed. 
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Samuel  Parker,  John  Q.  WUliams,  Andrew  Anderson  and 
Will  O.  Crabill,  for  appellant. 
Harley  A.  Logan,  for  appellee. 

CoMSTOCK,  J. — Appellee  recovered  judgment  against  ap- 
pellant for  the  rebuilding  of  a  fence  on  its  right  of  way 
where  appellee's  farm  land  abutted  upon  the  same.  The 
complaint  alleges,  in  substance,  that  appellee's  lands,  being 
agricultural  lands,  abut  upon  the  right  of  way  of  appellant's 
railroad;  that  on  April  12,  1905,  the  original  right  of  way 
fence  along  said  lands  had  decayed  so  that  it  would  not  turn 
stock  of  any  kind;  that  at  said  time  his  said  lands  were 
fenced,  except  along  said  right  of  way ;  that  on  said  day  he 
caused  to  be  prepared  and  served  upon  the  appellant's 
nearest  freight  agent  a  written  notice  stating  that  he  owned 
said  lands,  that  the  fence  was  out  of  repair,  the  probable 
cost  of  putting  it  in  repair,  and  that  unless  appellant  rebuilt 
or  repaired  the  fence  within  thirty  days  he  would  enter  upon 
the  right  of  way  and  rebuild  or  repair  it  himself ;  that,  the 
fence  not  having  been  rebuilt  or  repaired  pursuant  to  said 
notice,  he,  on  May  15,  1905,  built  and  constructed  along  the 
edge  of  the  right  of  way  next  to  his  said  lands,  a  good  woven- 
wire  fence,  at  a  cost  of  $106.67,  and  on  May  22,  1905,  he 
prepared  an  itemized  statement  of  the  cost  of  said  fence, 
verified  the  same,  and  delivered  a  duplicate  copy  thereof  to 
appellant's  agent,  being  the  same  agent  upon  whom  he 
served  said  notice;  that  appellant  failed  within  sixty  dB,ys 
to  pay  or  tender  the  amount  shown  by  said  statement  to  be 
due,  and  that  said  sum,  together  with  an  attorney's  fee  of 
$50,  is  due  and  unpaid.  A  demurrer  to  the  complaint  for 
want  of  facts  was  overruled,  the  cause  put  at  issue  by  gen- 
eral denial,  and  tried  by  the  court.  Upon  proper  requert  the 
court  made  special  findings  and  stated  one  conclusion  of  law 
thereon,  to  the  eflPect  that  appellee  was  entitled  to  recover 
the  reasonable  value  of  the  fence  constructed  hy  him,  in  the 
sum  of  $99.95,  and  his  attorney's  fee  of   $25   and   costs. 
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Judgment  was  rendered  in  accordance  with  the  conclusion 
of  law. 

In  this  appeal  it  is  contended  in  behalf  of  appellant  that 
the  court  erred  (1)  in  overruling  its  demurrer  to  the  com- 
plaint;   (2)  in  the  conclusion  of  law.     In  support  of 

1.  the  first  specification  of  error  appellant  claims  that 
the  complaint  is  insufiicient,  because  the  itemized  ac- 
count is  not  made  a  part  thereof  as  an  exhibit  or  other- 
wise. The  statute,  in  three  sections,  aims  to  secure  and 
maintain  the  fencing  of  a  railroad's  right  of  way  so  as  to 
keep  all  domestic  animals  from  its  tracks.  §§5323-5325 
Bums  1901,  Acts  1885,  p.  224,  §§1-3.  Section  5323,  supra, 
states  the  duty  and  the  manner  of  its  discharge,  §5324, 
supra,  fixes  the  time  limit  after  the  completion  of  the  road 
for  the  construction  of  the  first  fence,  and  the  landlord's 
right,  upon  default,  and  §5325,  supra,  imposes  the  duty  to 
maintain,  and  defines  the  landowner's  rights  upon  the  com- 
pany's failure  to  keep  up  the  fence  according  to  the  original 
standard.  Terre  Haute,' etc,  R.  Co.  v.  Erdel  (1904),  163 
Ind.  348.  The  proceeding  in  the  case  at  bar  was  under 
§5325,  supra,  which  provides  that,  after  the  landowner  has 
taken  the  steps  provided  for  in  the  statute,  he  may  recover 
the  ''reasonable  value  of  such  repairs  so  made  from  such 
railroad." 

The  itemized  statement  to  be  furnished  the  railroad  com- 
pany is  not  the  foundation  of  the  action.    The  work  and 
labor  done  and  materials  furnished,  which  have  in- 

2.  ured  to  the  benefit  of  the  company,  is  the  foundation 
of  the  cause  of  action.    When  a  written  instrument  is 

not  the  basis  of  the  action  or  defense,  but  is  only  referred  to 
as  one  among  other  facts  material  to  the  pleading,  a  copy  or 
exhibit  need  not  be  filed  with  or  made  a  part  of  the  plead- 
ing. Counsel  for  appellant  cite  §365  Bums  1901,  §362  R. 
S.  1881,  and  numerous  cases  from  the  Supreme  and  Appel- 
late Courts,  but  they  do  not  apply  to  the  question  before  us, 
for  the  reason  stated.     The  complaint    alleges  **that   said 
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fence  is  worth,  and  the  reasonable  value  thereof  is,  $106.67, 
itemized  as  follows:  [Then  follows  an  itemized  statement 
of  the  material  used  and  labor  performed.]  Total  cost  of 
rebuilding  and  replacing  fence,  $106.67.  *  *  *  And 
plaintiff  says  that,  after  the  completion  of  said  fence,  he  did, 
on  May  22,  1905,  present  for  payment  to  the  freight  receiv- 
ing and  shipping  agent  employed  by  defendant  at  its  sta- 
tion, LaPaz  Junction,  Indiana — said  station  being  the 
nearest  shipping  station  of  the  defendant  railroad  to  the 
land  so  described  as  fenced — an  itemized  statement,  verified 
by  affidavit  of  this  plaintiff,  of  the  expense  of  the  construc- 
tion of  such  fence  so  built  by  plaintiff  at  a  cost  of  $106.67 ; 
that  said  verified,  itemized  statement  was  presented  to  John 
M.  Montgomery,  who  was  said  agent  at  LaPaz  Junction,  In- 
diana, at  his  office  in  said  station,  and  a  duplicate  copy  of 
such  sworn  statement  was  furnished  and  delivered  to  him  at 
said  time."  So  that  while  the  itemized  account  is  not  the 
foundation  of  this  action,  it  substantially  appears  to  have 
been  embodied  in  the  complaint. 

It  appears,  from  the  only  part  of  the   special   findings 
which  appellant  questions,  that  the  appellee's  lands  abutting 

on  the  right  of  way  where  he  repaired  or  rebuilt  the 
3.    fence  were  divided  into  two  fields,  the  one  on  the  south 

containing  about  twenty  acres  and  the  one  on  the  north 
about  forty  acres.  The  north  part  of  the  right  of  way  fence, 
built  by  appellee  along  the  south  field,  was  approximately 
sixty  rods,  and  along  the  north  field,  ninety-three  and  one- 
third  rods.  At  the  time  when  the  thirty  days'  notice  was 
served,  and  when  the  fence  was  built  by  appellee,  his  fence 
along  the  side  of  the  south  field  and  next  to  the  public  high- 
way '*was  insufficient,  without  repair,  permanently  to  re- 
strain horses,  cattle,  mules,  sheep,  hogs  and  other  stock. ' '  The 
fence  along  the  north  side  of  the  forty  acres,  or  north  field, 
was  a  partition  fence,  and  the  east  part  thereof,  being  the 
part  belonging  to  the  adjoininf?  landowner,  ** consisted  of 
two  or  three  wires  strung  on  posts,  and  was  not  at  said  time 
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sufBcient  to  turn  hogs  and  sheep."  Upon  these  facts  it  is 
claimed  that  appellee  was  not  in  a  position  to  demand  and 
require  that  appellant  build  or  repair  its  right  of  way  fence 
along  the  fields.  In  behalf  of  appellant  it  is  insisted  that 
the  statute  means  that  the  landowner,  before  he  can  require 
a  railroad  company  to  construct  and  maintain  what  may  be 
called  a  lawful  fence  along  the  right  of  way  next  to  his 
land,  must  have  his  land  enclosed  on  its  other  sides  with  a 
lawful  fence.  The  liability  of  appellant  referred  to  is  that 
defined  in  §5323,  supra;  that  is,  the  duty  to  fence  and  the 
manner  of  the  discharge  of  said  duty,  a  duty  conditioned 
upon  the  construction  of  a  lawful  fence  on  three  sides  of  the 
lands  of  the  landlord.  It  is  found  that  soon  after  the  com- 
pletion of  the  road  the  then  owner  caused  a  right  of  way 
fence  to  be  built  along  the  west  side  of  the  right  of  way 
where  the  same  abuts  upon  plaintiff's  described  lands.  The 
duty  under  said  section  was  thus  discharged.  It  has  been 
held  in  Terre  Haute,  etc.,  B.  Co.  v.  Erdel,  supra,  and  in 
Terre  Haute,  etc.,  R.  Co.  v.  Salmon  (1905),  34  Ind.  App. 
564",  that  for  a  failure  to  maintain  a  fence  constructed 
4.  under  the  provisions  of  §§5323,  5324,  supra,  the  land- 
lord must  proceed  under  §5325,  supra.  This  has 
been  done  in  the  case  at  bar.  If  the  fences  between  appellee 
and  his  neighbors  were  in  want  of  repair,  that  fact  would 
not  relieve  appellant  from  the  statutory  liability  for  its  fail- 
ure to  discharge  its  duty.  Missouri  Pac.  R.  Co.  v.  Youngs^ 
trom  (1891),  47  Kan.  349,  27  Pac.  982,  is  cited  by  appel- 
lant. That  decision  is  founded  upon  a  Kansas  statute  (Ses- 
sion Laws  1885,  p.  256),  being  **an  act  to  compel  railroad 
companies  to  fence  their  roads  by  and  through  lands  en- 
closed with  a  lawful  fence."  It  contains  no  provisions 
equivalent  to  those  of  §5325,  supra. 
Judgment  affirmed. 
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Stambts  bt  al.  v.  Plano  Manupactubing 

COMPAJ^Y. 

[No.  6,094.    Filed  October  15,  1007.     Rehearing  denied  December 

11,  1907.] 

1.  Appeal. — Same  Questions  Twice  Presented, — Demurrer. — In- 
structions,— Where  the  same  question  is  presented  by  assignments 
on  the  trial  court's  rulings  on  demurrer  to  the  complaint  and  in 
giving  certain  instructions,  a  decision  on  the  ruling  on  the  in- 
structions suffices  for  both  assignments,    p.  625. 

2.  Contracts. — Separate  Instmments. — Suretyship  and  Guaranty, 
—A  contract  by  a  principal  for  the  performance  of  certain  duties, 
and  a  separately  executed  bond  to  guarantee  the  faithful  per- 
formance thereof,  constitute  two  separate  and  distinct  under- 
talcings.    p.  626. 

8.  Tbial. — Instructions. — Contracts, — Bonds. — ^An  instruction,  in 
an  action  by  a  company  against  the  sureties  of  its  agent,  that  if 
the  service  of  the  agent  was  continuous  under  his  various  con- 
tracts of  employment,  the  liability  of  such  sureties  would  cover  the 
entire  period  of  service,  is  correct,  where  their  contract  of  indem- 
nity provided  that  it  included  the  present,  '*and  any  and  all  subse- 
quent terms  for  which"  such  agent  "may  be  employed,  whether 
under  the  present  contract,  or  under  any  future  contract,"    p.  626. 

4.  Pleading. — Answer, — Bow  Construed. — Contracts, — An  answer 
counting  on  the  same  contract  set  out  in  the  complaint  is  con- 
trolled by  the  construction  placed  upon  such  contract    p.  627. 

5.  Samel — Answer. — Contracts. — Purposes. — ^An  answer,  in  an  ac- 
tion on  a  contract  of  indemnity,  that  the  plaintifTs  contract,  ex- 
ecuted with  the  principal,  was  intended  to  make  the  principal 
the  plaintlfiTs  local  agent  at  a  certain  place,  is  bad»  where  such 
contract  with  the  principal  provides  that  he  shall  perform  the 
duties  in  such  territory  as  shall  be  assigned  to  him  from  time 
to  time.    p.  627. 

6.  Same, — Ansiccr. — Argumentative  Denial. — Sustaining  Demurrer 
to, — Sustaining  a  demurrer  to  a  paragraph  of  answer  alleging 
that  the  principal's  contract  sued  upon  was  not  executed  until 
three  months  after  the  expiration  of  the  original  contract,  is 
harmless,  the  general  denial  being  pleaded,  where  the  complaint 
alleged  a  continuous  employment  under  separate  contracts,    p.  629. 

7.  CoNTBACTS. — Consideration. — Suretyship  and  Guaranty. — ^A  bond 
given  to  guarantee  the  faithful  performance,  by  the  principal, 
of  certain  duties,  under  the  existing  as  well  as  any  future  con- 
tracts of  service,  is  supported,  as  to  such  future  contracts,  by 
the  consideration  of  the  continued  employment  of  such  principal, 
p.  629. 
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From  Gibson  Circuit  Court;  L.  C  Embree,  Special 
Judge. 

Action  by  the  Piano  Manufacturing  Company  against  El- 
mer E.  Stamets  and  others.  From  a  judgment  for  plaintiff^ 
defendants  appeal.    Affirmed, 

ThonMs  Duncan,  for  appellants. 
John  W,  Brady,  for  appellee. 

Rabb,  J. — The  appellee  sued  appellants  in  the  court  be- 
low upon  a  bond  executed  to  the  appellee  by  appellant 
Stamets,  as  principal,  and  his  coappellants  as  his  sureties. 
The  bond  was  executed  on  December  7,  1897,  in  the  penalty 
of  $2,000,  and  it  recited  that  Stamets  was  engaged,  or  about 
to  engage,  in  the  service  of  appellee  as  collector  of  its  se- 
curities, salesman  of  its  goods,  solicitor  of  agency  contracts 
(creating  local  agencies  for  the  sale  of  its  goods),  and  also 
as  adjuster  and  collector  of  its  accounts  from  local  agents, 
in  which  employment  large  sums  of  money  and  securities  of 
appellee  would  come  into  the  hands  of  said  Stamets,  and 
conditioned  for  the  faithful  performance  of  his  duties  under 
said  employment  by  Stamets,  and  the  prompt  accounting  to 
appellee  by  him  for  all  mone^^  and  securities  of  appellee's 
coming  into  his  hands.  The  bond  expressly  stipulated  that 
it  should  be  a  continuing  obligation,  and  covering  the  full 
period  or  periods  of  employment  of  said  Stamets  by  appel- 
lee, whether  under  the  present  contract  of  employment,  or 
under  future  contracts  of  employment.  It  is  averred  in  the 
complaint  that,  at  the  time  the  bond  was  so  executed  by  the 
appellants,  the  appellant  Stamets  and  appellee  had  entered 
into  a  written  contract,  which  is  set  out  in  the  complaint,  by 
the  terms  of  which  said  Stamets  was  to  enter  the  service  of 
the  appellee  and  perform  such  services  as  appellee  should 
direct,  and  in  such  territory  as  should  be  assigned  him,  for 
which  appellee  agreed  to  pay  said  Stamets  a  certain  sum  per 
month  for  time  actually  employed  in  its  service,  and  it  was 
expressly  stipulated  in  this  service  contract  that  the  appel- 
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lee  should  have  the  right  to  change  the  residence  of  said 
Stamets,  which,  in  the  contract,  was  designated  as  Oakland 
City,  Gibson  county,  Indiana.  This  contract  also  stipu- 
lated that,  before  Stamets  entered  upon  the  performance  of 
his  contract  of  service,  he  should  give  bond  to  appellee  in 
the  penalty,  and  with  sureties  to  its  satisfaction.  The  bond 
in  suit  was  given  pursuant  to  the  contract,  and  said  Stamets 
thereupon  entered  into  the  employ  of  the  appellee  pursuant 
to  the  terms  of  said  contract  of  employment  and  bond.  He 
was  continuously  in  the  employ  of  the  appellee  until  March 
12,  1901,  new  contracts  of  employment  being  executed  by 
the  parties  for  each  subsequent  year's  employment,  in  prac- 
tically the  same  language  as  that  of  the  first  contract,  except 
that  the  salary  of  Stamets  was  increased. 

The  complaint  alleges  that,  while  serving  appellee  under 
said  employment,  and  in  his  capacity  as  collector  and  ad- 
juster  of  its  accounts  with  its  local  agents,  said  Stamets,  from 
time  to  time  received  large  sums  of  money,  securities,  and 
property  of  appellee,  which,  in  violation  of  his  duties  as  such 
employe,  and  of  the  conditions  of  said  bond,  he  failed  to  ac- 
count to  appellee  for,  and  converted  to  his  own  use.  The 
complaint  assigns  thirty-five  separate  and  distinct  breaches 
of  the  bond  sued  on,  five  of  the  assigned  breaches  being  for 
the  unlawful  conversion  of  different  sums  of  money  col- 
lected by  Stamets,  as  agent  for  appellee,  during  his  first 
year's  employment,  and  aggregating  $563,  and  thirty  of  said 
assigned  breaches  being  for  the  conversion  of  moneys  and  se- 
curities belonging  to  appellee  and  coming  into  said  Stam- 
ets's  hands  in  the  course  of  his  employment  as  appellee's 
agent,  subsequent  to  the  expiration  of  the  first  year's  em- 
ployment. A  paper,  claimed  by  appellants  to  be  a  demurrer 
to  the  complaint  and  to  each  breach  of  the  bond  separately 
and  severally,  was  filed  by  each  of  the  appellants  Harris, 
Haury,  VanZandt  and  Klenck.  This  alleged  demurrer  reads 
as  follows:  *'The  defendant  [naming  him]  demurs  severally 
to  the  first,  second,  etc.,  breaches  of  plaintiff's  complaint,  on 
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the  grounds  that  neither  of  said  breaches  states  facts  suf- 
ficient to  constitute  a  cause  of  action."  This  alleged  demur- 
rer was  overruled  by  the  court  belqw,  and  to  the  ruling  of 
the  court  the  defendants  jointly  except.  Appellant  Stamets 
filed  a  separate  answer  in  four  paragraphs.  The  other  ap- 
pellants joined  in  an  answer  of  six  paragraphs,  the  first  of 
which  was  the  general  denial.  The  third  is  addressed  to  so 
much  of  plaintiflf's  complaint  as  seeks  recovery  for  defalca- 
tions of  Stamets  subsequent  to  the  expiration  of  the  first 
year's  employment,  and  alleges  that  Stamets  was  employed 
.by  the  appellee  for  a  term  ending  on  December  1,  1898,  and 
was  out  of  appellee's  empJ  »y  from  that  date  until  Feb- 
ruary 27,  1899,  when  he  was  reemployed  at  an  increased  sal- 
ary; that  he  was  first  employed  by  appellee  on  November  1, 
1897,  to  act  as  its  local  agent  at  Oakland  City,  to  sell  ma- 
chinery and  overseeing  two  or  three  agents  of  appellee  in  the 
immediate  vicinity ;  that  the  answering  defendant  then,  and 
continuously  thereafter,  lived  in  said  town,  and  that  the  ap- 
pellee, on  February  25,  moved  Stamets  from  Oakland  City 
to  Evansville,  thirty  miles  away,  assigned  to  him  a  different 
line  of  employment  in  a  different  field  of  labor,  enlarged  his 
duties  and  field  of  labor,  and  increased  his  compensation, 
without  the  knowledge  of  the  answering  defendants.  The 
court  sustained  appellee's  demurrer  to  this  paragraph  of 
answer.  The  cause  was  tried  by  a  jury,  and  the  court,  over 
the  objection  and  exception  of  the  appellants,  instructed  the 
jury  as  follows:  '*  (2)  If  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  Stamets  was  constantly  in 
the  employ  of  the  plaintiff  from  December  1,  1897,  to  March 
16,  1901,  the  mere  fact  that  the  compensation  to  be  paid  by 
the  plaintiff  to  said  Stamets  for  his  services  during  any 
given  period  of  that  time  was  not  fixed  and  reduced  to  writ- 
ing at  the  beginning  of  such  period,  but  was  afterward 
agreed  upon  and  reduced  to  writing  before  the  expiration  of 
such  period,  would  not  bo  a  defense  to  this  action,  and  would 
not  prejudice  the  plaintiff's  right  to  recover  on  the  bond  in 
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this  action,  if  the  evidence  otherwise  justifies  such  recovery, 
for  any  breach  of  the  bond  shown  by  the  evidence  to  have 
been  committed  during  the  period  of  such  employment." 

Instruction  four,  given  by  the  court  on  its  own  motion, 
reads  as  follows :  '^It  is  charged  in  the  complaint  that  from 
the  time  of  his  entering  upon  the  performance  of  his  duties 
under  the  service  contract  dated  November  1,  1897,  until  his 
alleged  discharge  from  the  plaintiff's  service,  the  employ- 
ment of  defendant  Stamets  was  continuous,  and  was  under 
the  several  service  contracts  before  mentioned,  and  that  dur- 
ing such  service  the  plaintiff  entrusted  to  Stamets  a  large 
amount  of  its  business,  consisting  of  securities  to  be  col- 
lected, goods  to  be  sold,  the  creating  of  local  agencies  for  the 
sale  of  its  goods,  the  work  of  adjusting  the  accounts  of 
divers  of  its  local  collectors  and  local  sales  agents,  and  the 
collection,  and  transmission  to  the  plaintiff,  of  large  sums  of 
money  due  it  in  various  localities  where  it  had  been  or  was 
then  doing  business.  If  you  find  from  the  evidence  that 
these  allegations  are  true,  then,  under  the  law,  the  defend- 
ants and  each  of  them  are  liable  in  this  action  for  each  and 
every  breach  of  the  condition  of  the  bond  that  has  been 
charged  in  the  complaint  and  proved  to  you  by  a  preponder- 
ance of  the  evidence.  The  stipulation  that  the  bond  is  a 
continuing  obligation,  and  is  to  cover  the  full  period  or 
periods  of  employment  of  said  Stamets  by  said  corporation, 
including  the  present  term  and  any  and  all  subsequent 
terms  for  which  he  may  be  employed  by  said  corporation, 
whether  under  the  present  contract  or  any  future  contracts, 
extends  the  operation  of  the  bond  beyond  the  term  of  the 
first  service  contract  so  as  to  cover  the  whole  period  of  the 
continuous  service  of  the  defendant  Stamets  in  the  employ 
of  the  plaintiff,  whether  under  the  first  service  contract  or 
contracts  that  have  been  given  in  evidence."  The  eleventh 
instruction,  given  by  the  court  of  its  own  motion,  is  as  fol- 
lows: '*In  still  another  paraprraph  of  their  separate  an- 
swer, the  defendants  Harris,  Van  Zandt,  Haury,  and  Elenck 
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have  alleged  that,  as  to  so  much  of  the  complaint  as  seeks  to 
recover  for  breaches  of  the  bond  arising  after  December  1, 
1898,  the  bond  sued  on,  in  so  far  as  it  secures  breaches  of 
duty  by  said  Stamets,  occurring  after  said  day,  was  exe- 
cuted by  them  without  consideration.  If  you  find,  however, 
that  the  plaintiff  employed  Stamets  in  the  manner  and  form 
as  alleged  in  the  complaint,  and  retained  him  in  its  service 
continuously  until  March,  1901,  as  therein  alleged,  there  was 
sufficient  consideration  for  the  execution  of  the  bond  in  re- 
spect to  all  breaches  thereof  that  occurred  between  Decem- 
ber 1,  1898,  and  the  day  of  the  alleged  discharge,  in  March, 
1901.'* 

A  verdict  was  returned  in  favor  of  appellee  for  the  full 
penalty  of  the  bond.     Appellants'  motion  for  a  new  trial 

.  was  overruled,  and  judgment  rendered  upon  the  ver- 
1.  diet.  The  errors  relied  on  by  appellants  for  a  re- 
versal are,  the  action  of  the  court  below  in  overruling 
appellants'  alleged  demurrer  to  the  complaint,  in  sustaining 
the  appellee's  demurrer  to  the  third  paragraph  of  the  an- 
swer of  the  appellants  Harris,  Haury,  Klenck,  and  Van 
Zandt,  and  in  overruling  the  several  motions  of  appellants 
for  a  new  trial.  The  demurrer  to  the  complaint  is  very  de- 
fective in  form,  and  perhaps  presents  no  question  for  re- 
view by  this  court;  but,  inasmuch  as  the  questions  that 
would  arise  on  the  demurrer,  if  in  proper  form,  are,  we 
think,  properly  presented  on  exceptions  to  the  instructions 
given  and  refused,  we  deem  it  unnecessary  to  decide  upon 
the  sufficiency  of  the  demurrer.  It  is  the  appellants'  theory 
.  that  the  appellee's  right  to  recover  on  the  bond  was  limited 
to  defalcations  occurring  during  the  first  term  of  Stamets 's 
employment  by  appellee.  If  this  theory  be  correct  they 
were  entitled  to  proper  instructions  from  the  court  so 
limiting  the  recovery,  even  though  no  demurrer  had 
been  filed  to  the  complaint,  or  motion  made  to  strike  re- 
dundant matter  from  the  complaint,  and  the  action  of  the 

Vol.  40—40 
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court  in  both  giving  the  instructions  complained  of,  and  re- 
fusing to  give  the  instructions  asked,  would  be  reversible 
error,  apparent  upon  the  record  in  the  absence  of  the  evi- 
dence, because  the  case  was  presented  to  the  jury  upon  an 
entirely  diflferent  and  antagonistic  theory. 

It  is  appellants'  contention  that  the  first  contract  of  em- 
ployment between  Stamets  and  appellee  and  the  bond  sued 
on  are  each  parts  of  one  entire  transaction,  and  are 

2.  to  be  construed  together  as  one  contract,  and  the  lia- 
bility of  the  sureties  on  the  bond  limited  to  the  de- 
falcation of  their  principal  under  that  contract  alone.  Nu- 
merous authorities  are  cited  to  support  this  contention.  The 
contract  of  employment  and  bond  sued  on  are  not  parts  of 
one  entire  contract.  They  are  each  separate  and  distinct 
contracts.  It  is  true  the  bond  itself  secured  the  faithful 
discharge  of  Stamets 's  duties  under  his  first  contract  of  em- 
ployment, but  this  is  clearly  not  its  limit.     It  was  entirely 

competent  for  the  parties  to  this  bond  to  contract  for 

3.  the  indemnity  of  the  appellee,  not  only  under  the  first 
contract  of  employment  of  Stamets,  but  under  future 

contracts  of  employment  as  well.  This  they  might  do  in  one 
instrument  as  well  as  in  several  distinct  instruments,  and 
this  they  did  do  in  plain  and  unambiguous  terms.  The  bond 
expressly  declares: 

''It  is  stipulated  and  agreed  that  this  obligation  is  a 
continuous  obligation,  and  is  to  cover  the  full  period  or 
periods  of  employment  of  said  Stamets  by  said  corpora- 
tion, including  the  present,  and  any  and  all  subsequent 
terms  for  which  he  may  be  employed  by  said  corpora- 
tion, whether  under  the  present  contract,  or  under  any  • 
future  contract.'' 

Our  language  is  not  susceptible  of  making  the  meaning: 
and  intent  of  parties  more  clear  than  it  is  expressed  in  this 
obligation.  While  it  is  true  that,  in  construing  the  terms  of 
the  bond,  the  contract,  the  performance  of  which  it  was  in- 
tended to  secure,  must  be  looked  to,  it  must  first  be  deter- 
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mined  what  contract  or  contracts  it  was  intended  to  secure, 
and  that  fact  must  be  determined  from  the  terms  of  the 
bond  itself,  and  no  uncertainty,  or  room  for  diminution  by 
construction,  is  left  by  these  terms  in  the  bond  under  consid- 
eration, and  the  court's  instructions  to  the  jury,  that,  if  they 
found  that  the  service  of  Stamets  was  continuous  under  the 
various  contracts  of  employment  by  the  appellee,  the  liabil- 
ity of  the  sureties  on  the  bond  would  cover  the  entire  period, 
correctly  stated  the  law  as  applied  to  the  case,  and  there  was 
no  error  in  refusing  the  instructions  asked  for  by  the  appel- 
lant. Ulster  County  8av.  Inst.  v.  Young  (1899),  161  N.  Y. 
23,  55  N.  E.  483;  Fourth  Nat.  Bank  v.  Spinney  (1890),  120 
N.  Y.  560,  24  N.  E.  S16;  Mutual  Bldg,,  etc.,  Assn.  v.  Ham- 
mell  (1881),  43  N.  J.  L.  78;  People's  Bldg.,  etc.,  Assn.  v. 
Wroth  (1881),  43  N.  J.  L.  70;  Commonwealth  Bldg.,  etc., 
Assn.  V.  Steele  (1903),  23  Pa.  Super.  Ct.  19;  Bateman  Bros. 
V.  Maple  (1904),  145  Cal.  241,  78  Pac.  734;  Union  Dimes 
8av.  Inst.  v.  Neppert  (1889),  51  Hun  640,  3  N.  Y.  Supp. 
797;  Union  Dimes  Sav.  Inst.  v.  Feltz  (1889),  51  Hun  641,  4 
N.  Y.  Supp.  607;  Durkin  v.  Exchange  Bank  of  Va.  (1856), 
2  Pat.  &  H.  (Va.)  277. 

The  only  other  error  relied  upon  for  a  reversal  is  the  ac- 
tion of  the  court  in  sustaining  appellee's  demurrer  to  the 
third  paragraph  of  the  answer.    This  paragraph  of 

4.  the  answer  must  be  construed  in  connection  with  the 
written  contract  of  employment  and  bond  sued  on. 

It  is  addressed  to  the  complaint  based  on  these  writings,  and 
it  does  not  purport  to  set  up  any  different  contract  between 
the  parties,  and  therefore,  where  the  allegations  of  the  an- 
swer are  in  conflict  with  the  terms  of  the  written  contract, 
the  writing  must  control.  It  is  alleged  in  the  pleading  that 
it  was  the  purpose  of  the  first  contract  of  employment  en- 
tered into  between  the  appellee  and  Stamets  to  make 

5.  Stamets  the  local  agent  of  appellee  at  Oakland  City 
for  selling  its  machinery  and  to  superintend  several 

local  agencies  in  that  immediate  vicinity,  whereas  the  con- 
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tract  of  employment  declares  that  Stamets  is  to  serve  said 
party  of  the  first  part,  **  performing  such  duties  as  said  party 
of  the  first  part  may  from  time  to  time  direct  him  to  per- 
form, in  such  territory  as  said  party  of  the  first  part  may 
from  time  to  time  assign  him  to  work."  Under  this  con- 
tract, which  is  to  be  read  into  the  appellants'  plea,  the  appel- 
lee clearly  had  the  right  to  designate  the  work  Stamets  was 
to  perform  and  the  field  of  his  operation,  and  it  was  not  con- 
fined to  the  vicinity-  of  Oakland  City.  The  gravamen  of  the 
plea  is  that  the  work  of  Stamets  was  removed  from  Oakland 
City,  the  residence  of  the  other  appellants,  and  his  duties  en- 
larged after  the  expiration  of  the  first  year's  service.  The 
contract  of  employment  expressly  gave  appellee  the  right  to 
change  the  residence  of  Stamets.  Under  the  terms  of  the 
contract  they  would  undoubtedly  have  had  the  right  to 
change  Stamets 's  residence,  and  it  cannot  be  consistently 
contended  that  such  subsequent  change  of  residence  was  be- 
yond the  purview  of  the  contract  between  the  parties.  The 
bond  declares  that  Stamets  is  about  to  engage  in  the  service 
of  said  Piano  Manufacturing  Company,  as  the  collector  of  its 
securities,  salesman  of  its  goods,  solicitor  of  agency  contracts, 
creating  local  agencies  for  the  sale  of  goods,  also  to  work  ia 
the  capacity  of  an  adjuster  of  accounts  of  local  collectors, 
and  local  sales  agents,  in  which  capacity  large  sums  of  money 
and  large  amounts  of  securities  belonging  to  said  coriwra- 
tion  will  necessarily  come  into  his  hands  and  possession  for 
transmission  to  said  corporation,  and  the  complaint  alleges 
that  it  was  for  the  embezzlement  of  the  funds  of  the  com- 
pany coming  into  the  hands  of  Stamets,  as  the  company's 
servant  in  making  collections  from  his  local  agents,  that  re- 
covery is  sought.  This  pleading  addressed  to  this  complaint, 
founded  on  these  written  contracts,  we  think,  was  clearly  in- 
suflScient,  and  the  demurrer  thereto  properly  sustained. 
The  authorities  cited  by  appellants  to  sustain  their  conten- 
tion are  founded  on  an  entirely  different  state  of  facts  from 
those  presented  in  this  complaint  and  answer,  and  are  not 
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in  point.  The  appellee's  position  is  well  sustained  by  the 
authorities  cited  {Bateman  Bros.  v.  Maple,  supra;  Common- 
wealth Bldg.,  etc.,  Assn.  v.  Steele,  supra) ,  as  well  as  by  the 
general  principles  of  law. 

The  judgment  of  the  court  below  is  in  all  things  aflSrmed. 

On  Petition  for  Rehearing. 

Rabb,  J. — The  third  paragraph  of  the  separate  answer  of 

the  defendants  Harris,  Van  Zandt,  Klenck  and  Haury  set 

forth,  among  other  things,  that  the  second  contract  of 

6.  employment  of  the  principal  in  the  bond,  Stamets, 
by  the  appellee  was  not  entered  into  until  February 

27,  1899,  nearly  three  months  after  the  termination  of  the 
first  contract  of  employment  between  the  parties,  and  that 
this  was  a  material  averment  overlooked  by  the  court  in  de^ 
eiding  the  case.  This  fact  was  not  overlooked  by  the  court, 
but  these  allegations  were,  at  most,  but  a  denial  of  the  facts 
averred  in  the  complaint,  that  the  employment  of  Stamets 
by  appellee  was  continuous,  and  that  the  second  year's  em- 
ployment began  on  December  1,  1898,  at  the  termination  of 
the  first  year's  employment.  One  paragraph  of  the  separate 
answer  of  these  defendants  was  a  general  denial,  and  all 
facts  that  could  be  given  in  evidence  on  this  subject  were 
admissible  under  the  general  denial. 

It  is  also  earnestly  insisted  that  the  only  consideration  for 

the  bond  sued  upon  is  the  first  service  contract  entered  into 

between  the  appellee  and  the  principal.     The  con- 

7.  tinned  employment' of  Stamets  by  the  appellee  fur- 
nished a  valuable  consideration  for  the  continuing 

liability  of  the  sureties  on  the  bond,  and  the  express  terms 
of  the  bond  provided  for  such  continuous  liability,  and  clear- 
ly contemplated  such  continued  employment. 
Petition  for  rehearing  overruled. 
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Collins  v.  Green. 

[No.  6,16G.    Filed  December  11,  1907.] 

1.  CoNTBACTS. — Commissions. — Sales. — Real  Property. — A  contract 
by  which  plaintiif  agreed  to  pay  to  defendant  a  certain  sum  for 
the  purchase,  for  plaintiif,  of  a  certain  tract  of  land,  is  not 
within  10029a  Bums  1901.  Acts  3901,  p.  104,  §1,  providing  that 
no  contract  for  the  payment  of  money  for  the  finding  or  procuring 
of  a  purchaser  for  real  estate  shall  be  valid  unless  in  WTiting.  p.  631. 

2.  Same. — Real  Property. — Statute  of  Frauds. — Defendant's  con- 
tract to  purchase,  in  defendant's  name,  a  certain  tract  of  land 
for  the  plaintiff  and  subsequently  to  convey  same  to  plaintiff  is 
Within  §6029  Bums  1901,  cl.  4,  §4904  B.  S.  1881,  providing  that 
"no  action  shall  be  brought  ♦  ♦  ♦  upon  any  contract  for  the 
sale  of  lands"  unless  the  contract  be  In  writing,    p.  631. 

3.  Same. — Performance. — Statute  of  Frauds. — Real  Property. — 
Where  defendant  purchases  with  his  own  money  a  tract  of  land 
upon  an  oral  agreement  to  convey  the  same  to  plaintiff,  and  de- 
fendant in  violation  thereof,  sells  such  tract  to  another,  there  is 
no  performance  of  such  contract  sufficient  to  take  the  case  out 
of  the  statute  of  frauds,    p.  631. 

From  Dubois  Circuit  Court;  E.  A.  Ely,  Judge. 

Action  by  Nicholas  Collins  against  Culvin  Green.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Bretz  dk  McFall  and  Cox  &  Hunter,  for  appellant. 
WUliam  A,  Traylor  and  Bomar  Traylor,  for  appellee. 

RoBY,  J. — It  is  averred  that  Collins  employed  Green  to 
purchase  for  him  certain  real  estate,  agreeing  to  pay  him 
$760  when  the  purchase  was  made ;  that  Green  did  buy  the 
real  estate  for  the  sum  of  $9,540,  and  took  a  warranty  deed 
therefor;  that  he  refused  to  convey  the  same  to  Collins,  but 
sold  it  to  another  party  for  $960  more  than  the  cqst  thereof ; 
that  it  was  worth  $12,000.  Wherefore  Collins  demanded 
damages  in  the  sum  of  $3,000. 

The  trial  court  held  that  the  contract  was  within  the  stat- 
ute of  frauds.    Section  6629a  Burns  1901,  Acts  1901,  p.  104, 
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§1,  provides:    **That  no  contract  for  the  payment  of 

1.  any  sum  of  money,  or  thing  of  value,  as  and  for  a 
commission  or  reward  for  the  finding  or  procuring,  by 

one  person,  of  a  purchaser  for  the  real  estate  of  another  shall 
be  valid,  unless  the  same  shall  be  in  writing,  signed  by  the 
owner  of  such  real  estate,"  etc.  The  contract  set  out  is  not 
a  contract  for  the  finding  or  procuring  of  a  purchaser,  and  is 
therefore  not  affected  by  this  section  of  the  statute. 

The  contract  is  averred  to  have  been  one  for  the  purchase 

of  lands  by  Green,  and  for  a  subsequent  conveyance  by  him 

to  Collins.     Clause  four  of   the    statute    of   frauds 

2.  (§6629  Burns  1901,  §4904  R.  S.  1881)  renders  con- 
tracts for  the  sale  of  lands  unenforceable  **  unless  the 

•  •  •  contract,  •  •  •  shall  be  in  writing,*'  etc. 
Appellant  seeks  to  recover  the  difference  between  what  the 
land  would  have  cost  him  and  what  it  was  worth.  This  he 
could  only  do  upon  the  theory  that  he  was  entitled  under  his 
contract  with  Green  to  a  conveyance  of  the  land. 

It  is  argued  that  the  contract  was  taken  out  of  the  statute 

by  performance.    The  trouble  with  this  is  that  the  facts  do 

not  show  performance.     The  contract  required  a  con- 

3.  veyance  to  Collins,  which  was  not  made,  and  because 
of  the  failure  to  make  said  conveyance  the  action  is 

brought.     Collins  did  not  pay  any  part   of   the   purchase 
money.    No  facts  tending  to  establish  a  trust  of  any  kind 
are  set  up,  and  the  conclusion  reached  by  the  trial  court  was 
the  correct  one. 
Judgment  afiSrmed. 


Sullivan  Machinery  Company  v.  Breeden  et  al. 

[No.  6,111.     Filed  October  9,  1907.     Rehearing  denied  December 

11,  1907.] 

L  Pleading.— ilfi«trer. — Erroneous, — Overruling  Demurrer  to, — ^The 
overruling  of  a  rteiniirror  to  an  Insiilllclent  paragraph  of  answer 
is  reversible  error,  though  the  facts  alleged  therein  were  admis- 
sible under  the  general  denial  already  pleaded,  unless  it  affirma- 
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tively  appears  that  the  Judgment  rests  upon  a  sufficient  para- 
graph of  such  answer,    p.  635. 

2.  Trial,— Verdict,— On  What  Paragraph  Found. — Where  the  ver- 
dict for  defendants  was  general  and  no  interrogatories  were  sub- 
mitted, it  is  impossible  for  the  Appellate  Court  to  determine  on 
which  paragraph  of  answer  such  verdict  rests,    p.  636. 

3.  Pleading. — Answer. — Contracts.— Denial  of. — Hoto  Shown. — An 
answer,  in  an  action  on  a  written  contract,  showing  tliat  a  cer- 
tain contemporaneous  parol  contract  was  entered  into  by  the 
parties,  and  that  the  defendants  at  no  time  made  any  other  or 
diiferent  contract,  is  bad,  since  it  admits  the  execution  of  the 
written  contract  sued  upon,  and  undertakes  to  avoid  same  by 
showing  a  different  parol  contract,    p.  636. 

4.  Salks. — Warrant  ies. — Express. — /  mplied. — Contracts.  —  Express 
warranties,  contained  in  a  written  contract,  exclude  implied  ones, 
p.  637. 

5.  Pleading. — Answer. — Contracts. — Alleging  Different  One  than 
That  Sued  Upon. — ^An  answer  which  does  not  deny  nor  refer  to 
the  execution  of  the  written  contract  sued  upon,  but  which  al- 
leges the  making  of  a  different  and  parol  contract,  is  bad,  the 
presumption  being  that  such  oral  contract  was  a  different  trans- 
action,   p.  638. 

6.  Same. — CrossComplaint.—Damages. — Breach  of  Warranty. — 
In  an  action  on  a  contract,  a  cross-complaint  for  damages  for 
breach  of  warranty,  in  bad,  where  it  fails  to  show,  by  the  facts, 
any  injury,  or  that  the  machine  concerned  in  the  contract  was 
ever  paid  for,  or  that  defendants  were  liable  for  it,  although  it 
contains  a  general  allegation  that  defendants  were  damaged 
$3,000.    p.  63a 

From  Owen  Circuit  Court;  Joseph  W.  Williams,  Judge. 

Action  by  the  Sullivan  Machinery  Company  against  Wil- 
liam T.  Breeden,  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Joseph  E.  Henley,  for  appellant. 

Miers  &  Corr,  and  Louden  &  Louden,  for  appellees. 

Rabb,  J. — The  appellant  sued  the  appellees  in  the  court 
below  for  the  purchase  price  of  a  channeling  machine  al- 
leged to  have  been  sold  by  appellant  to  appellees.  The  suit 
was  based  on  a  written  contract,  which  reads  as  follows: 

''This  agreement  entered  into  June  G,  1902,  between 
the  Sullivan  Machinery  Company,  of  Chicago,  Illinois, 
U..A   Claremont,   New    Hampshire,    and   the   Monarch 
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Stone  Company,  of  Bloomington,  Indiana,  witnesaeth: 
The  Sullivan  Machinery  Company  agrees  to  deliver  to 
the  Monarch  Stone  Company,  f.  o.  b.  cars  Claremont, 
New  Hampshire,  not  later  than  June  13,  1902,  one  new 
Y  Sullivan  channeling  machine,  with  latest  improve- 
ments, and  with  all  equipments  as  per  catalogue  No.  80, 
excepting  one  set  of  drills  is  wanted  cutting  to  the  depth 
of  nine  feet,  instead  of  two  set  drills  cutting  to  depth  of 
six  feet.  Price  $2,200.  Said  Sullivan  Machinery  Com- 
pany guarantees  this  channeling  machine  to  be  equal  in 
design,  material,  and  workmanship  to  the  recent  ma- 
chines shipped  into  the  Indiana  district,  and  to  replace 
any  part  or  parts  of  the  machine  breaking,  due  to  de- 
fective material  or  poor  workmanship,  within  one  year 
from  the  date  of  this  agreement.  The  Sullivan  Ma- 
chinery Company  further  agrees  to  assume  the  freight 
on  the  above  material  from  Claremont,  New  Hampshire, 
to  Clear  Creek  station,  Indiana.  Said  Monarch  Stone 
Company  agrees  to  pay  said  Sullivan  Machinery  Com- 
pany for  the  above  machinery  on  the  following  terms: 
$2,200  less  two  per  cent  if  paid  within  thirty  days  after 
the  arrival  of  machine  at  Clear  Creek  station,  Indiana, 
or  by  four  equal  notes  of  $550,  payable  thirty,  sixty, 
ninety,  and  one  hundred  and  twenty  days,  respectively, 
after  arrival  of  machine  at  Clear  Creek  station,  Indiana, 
said  notes  to  bear  interest  at  six  per  cent.  This  con- 
tract is  contingent  upon  strikes,  fires,  accident,  or  other 
delays  unavoidable  or  beyond  control." 

This  contract  is  alleged  to  have  been  executed  by  the  plain- 
tiff and  by  the  defendants  under  the  name  and  style  of  the 
Monarch  Stone  Company.  The  defendants  answered  in 
eleven  paragraphs,  the  fourth  of  which  is  as  follows:  ^'Said 
defendants,  for  further  joint  and  separate  answer  herein,  say 
that  during  the  year  1902  said  defendants  desired  to  pur- 
chase a  stone  channeling  machine,  and  that  said  defendants 
were  each  called  upon  and  solicited  by  said  plaintiff's  agent 
to  purchase  a  Sullivan  channeling  machine ;  that  said  plain- 
tiff's agent  represented  to  said  defendants  and  to  each  of 
them  that  said  Sullivan  channeling  machine  was  the  best 
channeling  machine  on  the  market,  would  cut  700  lineal 
feet  of  stone  each  day  when  continuously  operated,  was 
economical  in  operation,  and  he  would  warrant  and  guar- 
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antee  these  facts  to  be  true ;  that  said  defendants,  relying 
on  said  agreements,  promises,  and  warranties  so  made  by 
said  plaintiff's  agent,  authorized  said  plaintiff's  agent  to  de- 
liver to  them  at  their  quarry  in  Monroe  county,  Indiana,  one 
Sullivan  channeling  machine;  that  said  plaintiff  has  at  no 
time  complied  with  said  promises,  agreements,  and  represen- 
tations so  made  by  said  plaintiff's  agent;  that  said  defend- 
ants at  no  time  made  any  other  or  different  contract  or  ar- 
rangement with  said  plaintiff.  Wherefore,  said  defendants 
demand  judgment  for  costs."  This  paragraph  of  answer 
was  not  verified. 

The  ninth  paragraph  was  pleaded  as  a  cross-complaint, 
and  averred  that  plaintiff's  agent  called  upon  and  solicited 
defendants  to  purchase  a  Sullivan  channeling  machine,  and 
represented  to  each  of  them  that  the  Sullivan  channeling 
machine  was  the  best  machine  on  the  market,  **  would  cut  700 
lineal  feet  of  stone  each  day  when  continuously  operated, 
was  economical  in  operation,  and  he  would  warrant  and 
guarantee  these  facts  to  be  true ;  that,  relying  on  these  war- 
ranties, they  authorized  plaintiff's  agent  lo  deliver  to  them 
at  their  quarry  one  Sullivan  channeling  machine,  and  that 
the  machine,  as  purchased,  was  not  the  best  machine  on  the 
market ;  that  it  was  not  properly  built ;  that  it  was  so  con- 
structed as  to  be  extravagant  in  the  use  of  steam,  and  of  in- 
sufScient  working  ability;  that  the  auxiliary  valve  leaked 
live  steam  into  the  exhaust ;  that  the  auxiliary  valve  failed 
to  produce  proper  action  of  the  main  valve,  or  to  give  it  full 
stroke ;  that  it  caused  the  working  ability  of  the  machine  to 
■be  greatly  impaired,  and  lessens  its  cutting  ability;  that  it 
had  at  no  time  cut  700  lineal  feet  of  stone  per  day;  that  in 
operating  said  machine  the  defendants  have  been  compelled 
to  pay  the  same  as  if  said  machine  cut  700  feet  per  day." 
The  tenth  paragraph  of  answer  avers  the  same  facts  regard- 
ing the  representations  and  warranties  of  the  plaintiff's 
agemt,  the  authority  given  the  plaintiff's  agent  to  deliver  to 
defendants   a   Sullivan  channeling  machine  at  the  quarry, 


NOVEMBER  TERM,  1907.  635 

Sullivan  Mach.  Co.  t\  Breeden — «)  Ind.  App.  631. 

and  then  avers  that  on  the  arrival  of  the  machine  at  the 
quarry  said  agent  assumed  control  of  the  unloading  of  the 
machine,  and  in  so  doing  dropped  the  same,  and  it  was  in- 
jured ;  that  said  agent  removed  the  parts  injured  to  a  ma< 
chine-shop,  and  attempted  to  have  them  repaired;  that  de- 
fendants notified  plaintiflE's  agent  that  they  would  not  re- 
ceive said  machine  so  injured  and  damaged,  and  that  plain- 
tiff, by  its  agent,  at  the  time  requested  defendants  to  place 
said  machine  in  its  quarry  and  see  if  said  machine  was  as 
agreed  upon,  and  defendants,  upon  said  request,  placed  said 
machine  in  said  quarry ;  that  said  machine  did  not  work  as 
represented  by  plaintiff,  and  said  defendants  notified  plain- 
tiff of  the  fact;  that  plaintiff  took  possession  of  said  ma- 
chine, made  numerous  changes  and  repairs  on  the  same,  and 
tried  to  operate  said  machine,  but  neither  plaintiff  nor  de- 
fendants have  been  able  to  operate  said  machine  so  that  it 
will  do  the  work  as  represented,  and  the  same  is  worthless. 
The  appellant's  demurrer  to  these  paragraphs  of  answer 
was  overruled.  The  cause  was  tried  by  a  jury,  a  general 
verdict  returned  in  favor  of  appellees,  and  judgment  ren- 
dered on  this  verdict  against  appellant  that  it  take  nothing 
by  its  complaint.  The  ruling  of  the  court  on  the  demurrer 
is  properly  assigned  here  as  error,  and  presents  the  question 
of  its  sufficiency  to  meet  the  case  made  by  the  appellant's 
complaint. 

We  are  first  met  by  the  contention  of  appellees  that  no 
question  is  raised  by  the  ruling  of  the  court  on  the  demurrer 
to  the  paragraphs  of  answer  in  question,  for  the  rea- 
1.    son  that  all  the  facts  pleaded  in  these  several  para- 
graphs of  answer  could  properly  be  given  in  evidence 
under  the  general  denial  and  other  paragraphs  of  answer 
that  were  unquestionably  good,  and  we  are  cited  in  support 
of  this  contention  to  the  well-recognized  rule  that  where  a 
demurrer  is  sustained  to  a  good  paragraph  of  answer,  and 
there  are  other  paraprraphs  of  the  -pleading  remaining  in  the 
issues  under  which  the  same  facts  could  be  proved  that  could 
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have  been  proved  under  the  paragraph  demurred  out,  there 
is  no  available  error.  Appellees  do  not  say  so,  but  it  is  to  be 
presumed  that  their  process  of  reasoning  is  that  what  is 
sauce  for  the  goose  ought  also  to  be  sauce  for  the  gander. 
This  ancient  homily  does  no^  apply  in  this  case.  Just  the 
converse  is  true.  Where  a  ^lurrer  is  overruled  to  a  bad 
paragraph  of  a  complaint  or  answer,  unless  the  facts  set 
forth  in  such  paragraph  of  complaint  or  answer  are  com- 
petent to  go  in  evidence  under  some  other  sufficient  para- 
graph, and  it  affirmatively  appears  that  the  verdict  or  find- 
ing is  based  on  such  paragraph,  and  not  on  the  defective 
one,  such  ruling  will  constitute  reversible  error.  Booker  v. 
Ooldsborough  (1873),  44  Ind.  490;  AbdU  v.  AbdU  (1870), 
33  Ind.  460;  Perry  v.  Oreensburgh,  etc.,  Turnpike  Co. 
(1873),  43  Ind.  321. 

Here  the  verdict  is  a  general  one  on  all  the  issues.    It 

is  in  nowise  controlled  by  a  special  finding  or  by  answers 

to  interrogatories,  and  it  cannot  be  determined  upon 

2.  what  paragraph  of  answer  the  verdict  was  founded, 
and  therefore,  if  either  of  these  paragraphs  of  an- 
swer was  not  sufficient  to  withstand  a  demurrer  the  over- 
ruhug  of  the  demurrer  thereto  constituted  reversible  error. 

While  the  fourth  paragraph  of  the  answer  avers  that 
the  defendants  at  no  time  made  any  other  or  different  con- 
tract or  arrangement  with  said  plaintiff  than  is  set 

3.  up  in  said  paragraph  of  answer,  yet  the  answer,  not 
being  verified,  raises  no  issue  as  to  the  execution  of 

the  written  contract  set  up  in  the  plaintiff's  complaint,  as 
is  thoroughly  settled  by  the  well-considered  case  of  Cincin- 
nati, etc.,  Co.  V.  Chenoweth  (1899),  22  Ind.  App.  685,  and 
the  cases  therein  cited.  It  therefore  admits  the  execution 
of  the  contract,  as  averred  in  the  complaint,  but  undertakes 
to  avoid  it  by  alleging  an  altogether  different  parol  contract 
of  warranty  than  that  contained  in  the  writing  sued  upon. 
The  written  guaranty  contained  in  the  contract  of  sale  be- 
tween the  parties  is  that  the  channeling  machine  sold  was 
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equal  in  design,  material,  and  workmanship  to  the  machines 
recently  shipped  into  the  Indiana  district,  and  the  ap- 
pellant agreed  to  replace  any  part  or  parts  of  the  machine 
breaking,  due  to  defective  material  or  poor  workmanship, 
within  one  year  from  the  date  of  the  agreement.  No  breach 
of  this  warranty  is  alleged  in  the  answer,  but  it  sets 
4.  up  a  parol  warranty,  averred  to  have  been  made, 
not  by  the  plaintiflP,  but  by  the  plaintiflE's  agent,  that 
the  machine  was  the  best  on  the  market,  that  it  would  cut 
700  lineal  feet  of  stone  per  day  when  continuously  operated, 
and  that  it  was  economical  in  operation,  none  of  which  war- 
ranties were  included  in  the  written  contract.  It  is  settled 
by  all  the  authorities,  elementary  and  judicial,  that  where  an 
article  is  sold  under  a  written  contract,  and  the  writing 
contains  warranties  of  its  quality,  workmanship,  or  per- 
formance, all  oral  and  implied  warranties  will  be  merged 
in  the  writing.  In  Shirk  v.  Mitchell  (1894),  137  Ind.  185, 
190,  the  court  said:  ** Where  a  written  contract  of  war- 
ranty is  made,  oral  warranties  and  implied  warranties  are 
all  merged  in  the  written  contract,  and  by  its  terms  the 
parties  must  be  bound,  as  in  other  cases  of  written  agree- 
ments." Citing,  McClure  v.  Jeffrey  (1856),  8  Ind.  79;  Oat- 
ling  v.  Newell  (1857),  9  Ind.  572;  Smith  v.  Dallas  (1871), 
35  Ind.  255;  Robinson  Mach.  Wks.  v.  Chandler  (1877),  56 
Ind.  575;  Johnston  Harvester  Co,  v.  Bartley  (1882),  81  Ind. 
406;  Brown  v.  Russell  &  Co.  (1886),  105  Ind.  46;  Conani  v. 
National  State  Bank  (1889),  121  Ind.  323;  Seitz  v.  Brewers 
Refrigerating  Mach.  Co,  (1891),  141  U.  S.  510,  12  Sup.  Ct. 
46,  35  L.  Ed.  837.  To  the  same  eflPect  are  the  late  cases  of 
Otto  v.  Bremen  (1905),  142  Mich.  185,  105  N.  W.  601; 
Houghton  Implement  Co.  v.  Doughty  (1905),  14  N.  Dak. 
331,  104  N.  W.  516;  Buchanan  v.  Laber  (1905),  39  Wash. 
410,  81  Pac.  911 ;  Day  Leather  Co.  v.  Michigan  Leather  Co. 
(1905),  141  Mich.  533,  104  N.  W.  797.  This  paragraph  of 
answer  was  clearly  bad,  and  the  demurrer  thereto  should 
have  been  sustained. 
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We  think  the  tenth  paragraph  of  answer  is  equally  bad. 

It  presents  no  issue  on  the  contract  set  up  in  the  complaint. 

It  does  not  deny  its  execution  by  the  appellees,  and 

5.  its  complete  fulfilment  by  the  appellant.     It  sets 
up  an  entirely  diflPerent  contract  from  the  one  sued 

upon,  in  noway  referring  to  the  contract  sued  on,  but  aver- 
ring that  under  the  contract  set  up  in  the  answer  the  ap- 
pellant placed  in  appellees'  stone-quarry  a  worthless  Sulli- 
van channeling  machine,  which  appellees  refused  to  re- 
ceive. It  does  not  aver  that  the  worthless  channeling  ma- 
chine mentioned  and  described  in  the  answer  is  the  same 
machine  for  the  price  of  which  the  appellant  is  suing.  For 
aught  that  appears  in  this  plea  the  appellant  may  have  sold 
or  contracted  to  sell  the  appellees  numerous  channeling  ma- 
chines, and  the  worthless  channeling  machine  alleged  to  have 
been  placed  in  appellees'  quarry  by  the  appellant  may 
have  been,  and  presumably  was,  an  entirely  different  ma- 
chine from  the  one  mentioned  in  the  appellant's  complaint. 
It  is  not  even  averred  in  this  paragraph  of  answer,  as  it  is  in 
the  fourth  paragraph,  that  the  contract  between  the  appel- 
lant's agent  and  the  appellees  was  the  only  contract  ever 
entered  into  with  reference  to  a  channeling  machine  between 
the  appellant  and  the  appellees.  We  think  the  demurrer 
to  this  paragraph  of  answer  should  have  been  sustained. 

The  ninth  paragraph  of  answer,  which  sets  up  a  cross- 
complaint,  is  bad  for  the  reason  that  it  fails  to  show  by  the 
facts  averred  that  the  appellees  sustained  any  dam- 

6.  ages.    It  does  aver  that  the  appellees  authorized  the 
appellant's  agent  to  deliver  to  them  at  their  quarry 

in  Monroe  county,  one  Sullivan  channeling  machine.  It 
does  not  directly  aver  that  the  channeling  machine  was 
ever  delivered.  It  appears  only  by  inference  that  the  same 
was  delivered.  It  does  not  aver  that  the  appellees  ever 
paid  a  cent  for  the  machine,  or  ever  agreed  to  pay  any 
thing  for  it,  or  in  any  way  booame  liable  to  pay  for  it.  It 
19  to  be  inferred  from  the  allej^ations  of  this  cross-complaint 
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that  the  appellant  delivered  to  the  appellees  a  channeling 
machine,  and  that  the  appellant's  agent  represented  that 
the  channeling  machine  was  the  best  machine  on  the  mar- 
ket, would  cut  700  lineal  feet  of  stone  per  day  when  con- 
tinuously operated,  was  economical  in  operation,  and  he 
would  warrant  and  guarantee  these  facts  to  be  true;  that 
as  a  matter  of  fact  it  was  not  the  best  channeling  machine  on 
the  market;  that  it  was  so  built  and  constructed  that 
it  was  extravagant  in  the  use  of  steam,  and  insufficient  in 
working  ability;  that  the  auxiliary  valve  in  said  machine 
leaked  live  steam  into  the  exhaust,  and  failed  to  give  the 
proper  stroke  to  the  machine;  that  it  at  no  time  cut  700 
lineal  feet  of  stone  per  day,  but  had  cut  300  lineal  feet 
of  stone  per  day;  that  appellees  had  obtained  the  use  of 
this  machine  for  nothing,  defective  though  it  was.  It  is 
true,  it  is  averred  that  appellees  had  been  damaged  in  the 
sum  of  $3,000,  but  the  facts  upon  which  this  conclusion  was 
predicated  nowhere  appear  in  the  answer.  On  the  contrary, 
it  is  rather  to  be  presumed  that  the  appellees  had  been 
benefited  by  the  transaction,  because  it  fails  to  show  that 
they  had  ever  paid  anything  for  the  machine,  or  had  ever 
obligated  themselves  to  pay  anything  for  it,  and  it  fails  to 
show  that  in  using  the  machine  the  work  it  did  was  not 
worth  more  than  the  expense  of  operating  it.  We  therefore 
think  this  paragraph  of  answer  was  clearly  bad,  and  the 
demurrer  thereto  should  have  been  sustained. 

For  these  errors  the  judgment  of  the  court  below  is  re- 
versed. 


Jaqua  v.  Hakkins  et  al. 

[No.  G,177.    Filed  December  11,  1907.] 

1.  Drains. — Statutes. — Repeal.  —  Pending  Proceedings.  —  Section 
6635  Burns  1905,  Acts  1905,  p.  450,  §14,  rer)eallng  prior  drainage 
laws,  with  certain  exceptioriR,  did  not  affect  pending  drainage 
proceedings  which  had  not  reached  final  judgment  where  the  pro- 
posed drain  would  not  affect  any  lake  whose  high-water,  surface 
area  did  not  exceed  ten  acres,    p.  (H2. 
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2.  JuDGMENi.— /Sff?^/i/i2/  Asldf:,— Fraud. — Special  Findings,  —  Un- 
questioned special  findings  must  Ije  considered  as  true ;  and  wliere 
a  Judgment  is  impeaclied  because  of  fraud,  sucli  findings  must  af- 
firmatively stiow  a  legal  fraud,  or  tlie  suit  fails,    p.  (M3. 

3.  Same. — "Rendition"  of,  in  Vacation. — Entry. — Words  and 
Phrases.— A  judgment  "rendered"  in  vacation  Is  void ;  but  a  judg- 
ment pronounced  by  the  judge  in  term-time  may  lawfully  be  en- 
tered in  vacation,    p.  644. 

4.  ^AUE.— Rendition. — Recording. —Time  of.— Validity.— A  judg- 
ment pronounced  in  open  court,  the  entry  of  which  was  directed  to 
be  prepared  and  entered  later,  In  vacation,  and  it  was  so  prepared 
and  entered,  the  record  being  signed  in  vacation  by  the  judge  and 
reread  and  approved  in  open  court  at  the  succeeding  term,  is 
neither  fraudulent  nor  void.    p.  645. 

Prom  Jay  Circuit  Court ;  J.  W.  Macy,  Special  Judge. 

Suit  by  Alonzo  L.  Jaqua  against  William  H.  Harkins  and 
others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

D.  T.  Taylor,  Allen  Zollars  and  Frank  B.  Jaqua,  for 
appellant. 

E.  E.  McOriff,  8.  A.  D.  Whipple,  John  M.  Smith  and  J. 
J.  Moran,  for  appellees. 

Hadley,  p.  J. — This  suit  was  brought  by  the  appellant 
to  set  aside  certain  proceedings  had  in  the  Jay  Circuit 
Court  in  the  attempted  establishment  of  a  ditch,  to  enjoin 
the  construction  of  said  ditch,  and  to  quiet  his  title  as  to 
assessments  made  against  his  lands  for  the  construction 
thereof.  The  complaint  avers  appellant's  ownership  of  cer- 
tain described  lands  in  Jay  county,  Indiana,  having  thereon 
a  fresh-water  lake  of  more  than  ten  acres  of  surface,  of  the 
value  of  $10,000,  and  alleges  that,  on  a  day  named,  certain 
of  the  appellees  filed  in  the  Jay  Circuit  Court  their  drain- 
age petition,  wherein  they  alleged  that  their  lands  could  be 
best  drained  by  the  construction  of  an  open  ditch  along  and 
over  the  course  of  the  Salamonie  river,  between  points 
named,  for  a  distance  of  more  than  twenty-one  miles;  that  . 
such  proceedings  were  had  upon  said  petition  that  said 
matter  was  referred  to  certain  drainage  commissioners,  who 
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afterward  made  their  report  in  favor  of  said  proposed  drain- 
age, and  assessed  the  benefits  and  damages  that  would,  in 
their  opinion,  be  occasioned  thereby  against  the  lands  set 
out  in  their  said  report,  including  those  of  appellant,  de- 
scribed in  said  complaint ;  that  afterward  on  June  22,  1905, 
said  report  was  confirmed  by  the  Jay  Circuit  Court,  said 
drain  established,  and  a  superintendent  of  construction  ap- 
pointed, but  no  entry  was  ever  made  in  the  order-books  of 
said  court  of  the  confirmation  of  said  report,  the  establish- 
ment of  said  ditch,  and  the  appointment  of  said  superin- 
tendent of  construction ;  but  that  on  July  20,  1905,  in  va- 
cation, the  petitioners  and  contractors  for  said  ditch  ille- 
gally and  fraudulently  attempted  to  cause  the  records  to 
show  the  confirmation  of  said  report,  the  establishment  of 
said  ditch,  and  the  appointment  of  said  superintendent  of 
construction ;  that  one  of  the  appellees,  assuming  to  act  as 
superintendent  of  construction,  awarded  to  certain  other  of 
the  appellees  contracts  for  the  construction  of  said  proposed 
work;  that  said  contractors  were  threatening  to,  and  would 
if  not  enjoined,  enter  upon  the  lands  described  and  destroy 
said  lake,  and  otherwise  do  the  appellant  irreparable  in- 
jury; that  said  proposed  ditch  was  located  within  less  than 
ten  rods  of  the  west  line  of  said  fresh-water  lake ;  that  the 
bottom  of  said  proposed  ditch  would  be  four  feet  below  the 
water-level  of  said  lake,  which  would  entirely  drain  the 
same,  and  that  said  ditch  was  not  designed  to  and  would  not 
empty  into  said  lake;  that  the  order  and  judgment  estab- 
lishing said  ditch  was  void  because  of  the  repeal  of  the  law 
under  which  said  proceedings  were  instituted  before  the 
rendition  of  said  judgment.  Upon  issues  joined,  a  trial  was 
had  by  the  court,  a  judgment  rendered  for  appellees  upon 
special  findings  and  conclusions  of  law,  exceptions  were 
taken  to  each  of  the  conclusions  of  law,  and  a  motion  for 
new  trial  was  filed  by  appellant,  which  was  overruled.  The 
court  found  that  the  petition  for  the  drain  in  question  was 
Vol.  40—41 
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filed  on  August  10,  1904;  that  the  usual  preliminary  pro- 
ceedings were  had,  and  on  April  17,  1905,  the  commission- 
ers appointed  for  that  purpose  filed  their  report  in  said 
cause  and  fixed  May  10,  1905,  as  the  time  when  the  parties 
named  in  said  report  should  appear  thereto;  that  on  June 
22,  1905,  the  report  of  the  commissioners-  was  confirmed 
and  the  drain  established.  The  court  also  found  that  the 
lake  that  would  be  affected  by  said  drain  had  a  surface 
area  at  high-water  of  seven  and  fifty-four  hundredth  acres. 

Appellant  upon  this  finding  contends  that  the  act  of  the 

(leneral  Assembly  of  1905,  concerning  drainage  (Acts  1905, 

p.  456,  §§5622-5635  Bums  1905),  which  went  into  ef- 

1.  feet  April  15,  1905,  repealed  the  law  under  which 
said  drain  was  being  constructed;  and,  since  the 
order  establishing  the  same  was  not  made  until  after  this 
law  went  into  eflFect,  there  was  no  law  under  which  such 
order  coidd  be  made,  and  hence  the  same  was  void.  Since 
the  filing  of  appellant's  brief,  the  Supreme  Court  has  set- 
tled this  question  adversely  to  him  in  the  cases  of  Taylor  v. 
Strayer  (1906),  167  Ind.  23,  Clemans  v.  Hatch  (1907),  168 
Ind.  291,  and  Smith  v.  Oustin  (1907),  169  Ind.  42,  where  it 
is  held  that  the  saving  clause  in  the  repealing  section  of  the 
act  of  1905  (§5635,  supra)  expressly  preserved  all  ditch  pro- 
ceedings that  had  progressed  to  final  establishment,  and  aLso 
pending  proceedings  that  had  not  reached  final  establish- 
ment, where  such  drains  would  not  aflfect  lakes  of  a  surface 
area,  at  high-water,  of  ten  acres  or  more. 

The  appellant  also  contends  that,  since  the  order  estab- 
lishing the  drain  was  entered  on  the  order-book  and  signed 
by  the  judge  in  vacation,  it  is  void.  The  finding  of  the 
court  on  this  point  was  that  on  June  22,  1905,  in  open  court, 
the  Honorable  Richard  K.  Erwin,  sitting  as  special  judge, 
pronounced  the  judgment  of  the  court  confirming  the  re- 
port of  the  commissioners  and  establishing  the  drain,  and 
appointed  a  superintendent  of  construction ;  that  minutes  of 
these  orders  were  at  that  time  transcribed  on  the  court's 
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docket,  and  then  read  in  open  court  to  the  attorneys  present 
representing  the  different  parties  interested ;  that  it  was 
then  agreed  between  said  attorneys  and  said  court  that  Mr. 
Whipple,  an  attorney  then  present  and  who  represented  the 
petitioners  and  this  appellant  in  said  proceedings,  should 
prepare  the  formal  entry  of  said  order,  present  it  to  the 
other  attorneys  for  approval,  and,  on  their  approval,  pre- 
sent it  to  the  judge  for  his  approval,  and  then  give  it  .to  the 
clerk  to  be  by  him  entered  upon  the  order-book  as  of  said 
June  22;  that  said  term  of  the  Jay  Circuit  Court  expired 
by  operation  of  law  on  June  24,  two  days  after  said  order 
and  agreement;  that  at  the  time  of  adjournment  the  busi- 
ness was  so  congested  that  the  clerk  thereof  was  two 
weeks  behind  in  his  entries  of  the  orders  and  min- 
utes thereof;  that  the  report  of  said  drainage  com- 
missioners contained  about  three  hundred  pages  of  legal 
paper  closely  written,  and  it  was  impossible  for  the  clerk 
to  record  the  same  within  the  remaining  two  days  of  the 
term;  that  afterwards  said  Whipple  prepared  said  entry 
as  directed,  submitted  it  to  the  other  attorneys  and  to  the 
court,  all  of  whom  approved  it,  and  it  was  then  given  to  the 
clerk  on  July  20,  and  duly  recorded  by  him,  and  within  two 
days  thereafter  it  was  read  and  signed  by  said  special 
judge,  said  recording  and  signing  being  in  vacation;  that 
afterwards,  on  September  6,  and  the  third  judicial  day  of 
the  next  term  of  court,  said  order  was  reread  and  approved 
in  open  court  by  said  judge,  and  the  court  found  that  there 
was  no  fraud  perpetrated  by  any  one  in  procuring  the  pro- 
nouncement of  the  order  or  the  recording  thereof. 

The  facts  so  found  are  not  questioned  here,  and  must 
therefore  be  taken  as  true.     If  they  do  not  exhibit  what 

amounts  at  least  to  a  legal  fraud,  this  proceeding 
2.     cannot  be  sustained,  since  it  is  upon  this  ground 

alone  that  appellant  has  any  standing  in  court. 
State  V.  Jlindman  (1903),  159  Ind.  586;  Cotterell  v.  Koon 
(1898),  151  Ind.  182;  Asburif  v.  Frisz  (1897),  148  Ind,  513, 
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It  is  well  settled  that  a  judgment  rendered  in  vacation 
is  void.     State  v.  Hindman,  supra.     But  there  is  a  wide 

distinction  between  the  pronouncement  of  the  court 
3.    of  the  sentence  of  the  law  and  the  recording  of  the 

same  by  the  clerk.  **The  rendition  of  a  judgment, 
it  will  be  remembered,  is  an  entirely  distinct  thing  from  the 
entry  of  it.  The  former  is  the  act  of  the  law  through  the 
mouth  of  the  judge;  the  latter  the  act  of  the  clerk.  The 
former  gives  force  and  efficiency  to  the  judgment;  the  lat- 
ter preserves  a  memorial  of  it.  The  former  is  a  judicial 
act;  the  latter  is  a  ministerial  act."  1  Black,  Judgments  (2d 
ed.),  §179.  **The  rendition  of  a  judgment  and  the  entry 
of  such  judgment  are  different  and  distinct,  each  from  the 
other.  The  former  is  the  act  of  the  court,  while  the  latter 
is  the  act  of  the  clerk  of  the  court.'*  Smith  v.  State  (1880), 
71  Ind.  250.  See,  also,  Anderson  v.  Mitchell  (1877),  58  Ind, 
592.  The  judicial  act  must  be  performed  while  the  court  is 
in  session ;  the  ministerial  act  may  be  done  at  another  time, 
provided,  always,  that  the  record  is  afterwards  examined, 
approved,  and  signed  by  the  judge.  The  practice  of  enter- 
ing judgments  in  vacation  prevailed  at  common  law.  1 
Freeman,  Judgments  (4th  ed.),  §38  et  seq,;  Sieber  v.  Frink 
(1883),  7  Colo.  148,  2  Pac.  901.  And  there  is  no  express 
provision  in  our  code  prohibiting  this  practice.  The  prac- 
tical necessity  and  reasons  for  the  rule  are  so  fully  and 
clearly  stated  in  the  case  of  Board,  etc.,  v.  Sullivan  (1881), 
51  Wis.  115,  that  we  quote  as  follows:  ** There  having  been 
a  sufficient  direction  to  the  clerk  to  enter  judgment,  and  he 
having  entered  it  as  of  the  term  at  which  the  action  was 
tried  and  the  decision  filed,  it  would  seem  absurd  to  hold 
the  judgment  irregular  because  the  labor  of  drafting  the 
judgment  was  done  in  vacation.  •  •  *  The  entry  of 
judgment  by  the  clerk  is  not  a  judicial  act.  He  is  the  mere 
clerk  of  the  court  to  draft  and  put  in  formal  shape  what  the 
court  has  already  adjudj^ed,  and  this  ministerial  act  may 
as  well  be  done  in  vacation  as  in  term  time.     *     *     •    It 
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often  happens  that  the  judge  fOies  his  findings  in  cases  tried 
by  him,  at  the  very  close  of  the  term,  and  adjourns  court 
before  it  would  be  possible  to  put  the  judgment  in  form 
during  the  term ;  and,  if  the  rule  contended  for  by  the  coun- 
sel for  the  appellant  were  established,  no  judgment  could  be 
entered  in  such  case  until  the  next  term,  which  might  very 
injuriously  aflfect  the  rights  of  the  party  entitled  thereto." 
This  case  seems  to  have  been  written  for  the  case  at  bar. 
Here  was  a  judgment  pronounced  two  days  before  adjourn- 
ment, the  entry  of  which  would  cover  over  three  hun- 
4.  dred  pages  of  record.  SufScient  other  judgments 
and  proceedings  were  ready  for  entry  to  occupy  the 
time  of  the  clerk  for  two  weeks,  and  it  was  impossible  to 
enter  this  judgment  before  that  time.  If  the  rule  was  that 
the  judgment  could  not  be  made  effective  until  the  next 
term,  which  was  over  two  months  distant,  it  would  mean 
the  delay  of  a  great  and  important  work  for  that  period, 
which,  in  this  case,  would  throw  the  work  into  the  winter 
months,  and  possibly  entaU  great  loss  and  hardship  upon 
parties  interested.  Our  conclusion  in  this  case  can  be  easily 
distinguished  from  the  cases  of  Mitchell  v.  St,  John  (1884), 
98  Ind.  ^9S/'Passwater  v.  Edwards  (1873),  44  Ind.  343, 
State  V.  Thistlethwaite  (1882),  83  Ind.  317,  and  State  v. 
Hindman,  supra,  cited  by  appellant.  In  the  latter  case 
judgment  was  rendered  and  entered  after  the  close  of  the 
term.  In  the  others  the  entry  was  made  by  the  clerk  in 
vacation  without  any  agreement  of  the  parties,  and  without 
thereafter  being  examined  or  signed  by  the  judge.  In  the 
case  at  bar  the  judgment  was  regularly  rendered  in  open 
court,  at  a  time  regularly  fixed  for  the  hearing,  in  the  pres- 
ence of  the  attorneys  of  the  parties.  The  entry  was  after- 
wards prepared  and  entered,  under  agreement  of  the  par- 
ties, as  of  the  date  of  rendition,  examined,  approved,  and 
signed  by  the  judge,  and,  at  the  earliest  opportunity  there- 
after, reread  in  open  court  and  approved  by  the  court,  all 
without  any  objection  from  appellant  or  any  claim  that  the 
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judgment  as  entered  is  not  in  exact  conformity  with  the  one 
rendered.  Such  a  judgment  is  not  fraudulent  and  is  not 
void.  Ridgway  v.  Morrison  (1867),  28  Ind.  201;  Griffith  v. 
State  (1871),  36  Ind.  406;  Ke7it  v.  Fullenlove  (1872),  38 
Ind.  522;  Chamberlain  v.  City  of  Evamville  (1881),  77 
Ind.  542;  Catterlin  v.  City  of  Frankfort  (1882),  87  Ind. 
45;  Jones  v.  Carnahan  (1878),  63  Ind.  229;  DeArmond  v. 
Preachers  Aid  Society  (1884),  94  Ind.  59;  1  Black,  Judg- 
ments (2d  ed.),  §180;  Ili/r  v.  Arnott  (1884),  31  Kan.  672, 
3  Pac.  525;  Shackelford  v.  Miller  (1884),  91  N.  C.  181; 
Sieber  v.  Frink,  supra.  No  points  or  arguments  have  been 
made  on  the  motion  for  a  new  trial.  All  questions  thereon 
are  therefore  waived. 
Judgment  afi^med. 


Hunt,  Administrator,  v.  Osborn. 

[No.  6,540.    Filed  December  12.  1907.] 

1.  WoBK  AND  Labob. — Voluntary  Services. — Contracts. — Implied. — 
There  can  be  no  recovery  for  services  voluntarily  rendered  with- 
out any  expectation  of  charging  therefor,    p.  64S., 

2.  Pleadino. — Complaint. — Work  and  Labor, — Contracts, — Implied. 
— A  complaint  for  services  rendered  must  show  defendants  agree- 
ment, express  or  implied,  to  pay  therefor,    p.  G48, 

3.  Tbial. — Presumptions, — Work  and  Labor, — Acceptance  of  Serv- 
ices,— ^There  is  a  disputable  presumption  that  defendant  has 
agreed  to  compensate  plaintiff  for  his  beneficial  services  which 
have  been  accepted,    p.  648. 

4.  Same. — Issues, — Defenses. — Decedents'  Estates.— Vn^'&T  12842 
Bums  1908,  Acts  1883,  p.  151,  §11,  all  defenses,  except  set-offs  or 
counterclaims,  may  be  given  In  evidence,  without  answer,  in 
trials  of  claims  against  deccidents'  estates,    p.  648. 

5.  Same. — Instr%u:tions, — Work  and  Labor. — Implied  Contracts. — 
Decedents*  Estates. — ^An  instruction,  in  an  action  for  services 
rendered  to  a  decedent,  that  the  verdict  should  be  for  plaintiff 
for  the  value  of  the  services  rendered  under  the  direction  of  de- 
ceased, unless  the  evidence  shows  that  such  services  were  per- 
formed under  such  circumstancc^s  that  the  plaintiff  is  not  entitled 
to  pay  therefor,  and  tliat  tlie  burden  of  proving  such  defense  is 
on   defendant,   is   erroneous,   the   burden   of   proving   that    the 
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plaintiff  was  entitled  to  compensjitlou  beinjc  upon  plaintiff  rei- 
gardless  of  any  presumptions  arisiuj;  upon  the  evidence,  p.  649. 
6.  Trial. — Instructions. — Burden  of  Proof. — Harmful  Error. — ^An 
Instruction  i)lacing  the  burden  of  proof  wrongfully  upon  the  de- 
fendant is  prejudicial  to  such  defendant,  and  is  cause  for  a  re- 
versal,   p.  649. 

,    Prom  Hancock  Circuit  Court ;  Robert  L^  Mason,  Judge. 

Claim  by  Joseph  Osbom  against  Nathan  Hunt,  as  ad- 
ministrator of  the  estate  of  Henry  Hunt,  deceased.  Prom 
a  judgment  for  claimant,  defendant  appeals.     Reversed. 

W.  W.  Cook  and  Charles  H.  Cooky  for  appellant. 
Charles  L.  Tindall  and  Robert  E.  Martin,  for  appellee. 

Rabb,  J. — The  appellee  filed  a  claim  against. the  estate 
of  Henry  Hunt,  deceased.  The  claim  was  not  allowed  by 
the  appellant,  the  administrator  of  the  estate,  and  went 
upon  the  issue  docket  for  trial.  No  answer  was  filed.  The 
cause  was  submitted  to  a  jury  for  trial,  and  a  verdict  for 
$100  rettimed  in  favor  of  appellee.  Appellant's  motion 
for  a  new  trial  was  overruled  by  the  court,  and  judgment 
rendered  in  favor  of  appellee  upon  the  verdict. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
the  only  error  assigned  here.  Among  the  reasons  set  forth 
in  appellant's  motion  for  a  new  trial  was  the  giving  to 
the  jury  of  appellee's  instruction  four,  which  reads 
as  follows:  **If  you  believe  from  a  fair  preponderance  of 
the  evidence  that  the  plaintiff  performed  the  services,  or 
any  part  thereof,  mentioned  in  his  claim,  under  the  direction 
of  deceased,  then  you  should  allow  him  reasonable  pay  for 
such  services  so  performed,  unless  it  is  shown  by  a  fair 
preponderance  of  the  evidence  that  such  services  were  per- 
formed under  such  circumstances  that  the  claimant  is  not 
entitled  to  pay  therefor,  and  the  burden  of  proving  such 
defense  by  a  fair  preponderance  of  the  evidence  is  upon 
the  defendant." 

It  is  well  settled  that  for  services  voluntarily  rendered 
by  one  person  for  another,*  with  no  expectation  at  the  time 
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the  services  are  rendered  of  charging  therefor,  there 

1.  can  be  no  recovery.     15  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  1079,  and  cases  cited.     And  ordinarily  a 

complaint  to  recover  for  services  rendered  to  the  defendant 
must  show  that  the  services  sued  for  were  not  gratu- 

2.  itously  rendered.    It  must  appear  that  there  was  an 
agreement  to  pay  for  them,  or  circumstances  must  be 

shown  from  which  the  law  will  imply  a  promise  to  pay 
therefor.  Taggart  v.  Tevanny  (1891),  1  Ind.  App.  339; 
Warnng  v.  Hill  (1883),  89  Ind.  497. 

It  is  also  well  settled  that  ordinarily  the  law  will  imply 

both  a  request  and  promise  to  pay  for  services  rendered  by 

one  person  for  another,  when  the  beneficial  resxQts 

3.  of  such  services  have  been  accepted  by  the  party  for 
whom  they  were  rendered.    But  this  presumption  of 

a  promise  to  pay  for  such  services  may  be  rebutted  by  evi- 
dence that  the  relation  of  the  parties  was  such,  or  the  cir- 
cumstances under  which  they  were  rendered  were  such,  as 
to  exclude  the  inference  that  they  were  dealing  on  the  foot- 
ing of  a  contract.  Chamness  v.  Cox  (1891),  2  Ind.  App. 
485;  Estate  of  Beeves  v.  Moore  (1892),  4  Ind.  App.  492. 

Our  statute  (§2842  Burns  1908,  Acts  1883,  p.  151,  §11) 

permits  matters  of  defense  to  be  given  in  evidence  without 

plea  in  claims  filed  against  a  decedent's  estate,  and 

4.  affirmative  defense  to  appellee's  claim  could  have 
been  offered,  and  in  such  case  the  estate  would  then 

have  the  burden  of  establishing  such  affirmative  defense  by 
a  preponderance  of  the  evidence.  But  the  burden  of  estab- 
lishing his  claim  was  upon  the  appellee.  He  must  show  by 
a  preponderance  of  the  evidence  not  only  that  the  services 
charged  for  were  rendered,  but  that  they  were  rendered  at 
the  request  of  the  decedent,  and  that  he  promised  to  pay 
for  them.  This  burden  could  be  met  by  proof  of  services 
rendered,  their  beneficial  character,  and  their  acceptance 
by  the  decedent.  From  these  circumstances  the  law  would 
presume  the  request  and  promise  to  pay,  but  the  presump- 
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tion  is  not  a  conclusive  one,  and  may  be  rebutted  by  proof 
of  facts  and  circumstances  showing  that  the  services  were 
gratuitously  rendered,  and  this  would  not  be  proof  of  an 
affirmative  defense,  but  a  denial  of  the  promise  to  pay.  The 
instruction  quoted,  which  placed  the  burden  of  mak- 

5.  ing  out  a  negative  defense  to  appellee's  claim  upon 
the    appellant,    was    clearly    erroneous.      Young    v. 

Miller  (1896),  145  Ind,  652;  Blougk  v.  Parry  (1896),  144 
Ind.  463;  1  Elliott,  Evidence,  §139;  Phipps  v.  Mahon 
(1886),  141  Mass.  471. 

Nor  can  we  say  that  this  error  was  harmless.    The  ques- 
tion on  which  the  decision  of  the  case  hinged  was  whether, 
at  the  time  the  services  were  rendered,  the  appellee 

6.  expected  to  charge  for  them.  It  was  claimed  by  the 
estate  that  they  were  mere  acts  of  neighborly  kind- 
ness rendered  without  charge  or  expectation  of  pay 
therefor  at  the  time,  and  that  the  charge  now  made  was 
an  afterthought.  There  are  facts  and  circumstances  in  evi- 
dence tending  to  support  this  theory,  and,  had  the  verdict 
of  the  jury  beeti  in  favor  of  the  estate,  this  court  could  not 
have  disturbed  it  on  the  evidence. 

Cause  reversed,  and  new  trial  ordered. 


Yanthis  et  al.  v.  Kemp  et  al. 

LXo.  G,G00.    Filed  December  12,  1907.] 

Appeal. — Tertn-Time, — Requisites. — Waiver. — To  perfect  a  term- 
time  appeal,  appellants  at  the  term  at  which  the  cause  Is  ended 
must  pray  an  api^al,  the  penalty  of  the  bond  must  be  fixed,  and 
the  sureties  named,  though  appellees  may,  by  failure  to  object, 
waive  the  naming  of  such  sureties,  such  bond  being  for  their  ben- 
efit alone.    Kellogg  v.  RidgeUh  atite,  423,  distinguished. 

From  Marion  Circuit  Court  (15,371) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Daniel  Yanthis  and  others  against  William 
Kemp  and  others.    Prom  a  judgment  for  defendants,  plain- 
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tiflfs  appeal.    On  motion  to  dismiss  appeal.    Motion  denied. 
(For  decision  on  merits  see  —  Ind.  App.  — .) 

Franklin  McCray,  for  appellants. 
William  H.  Ogborn,  for  appellees. 

CoMSTOCK,  J. — Action  for  the  possession  of  real  estate. 
The  trial  court  sustained  a  demurrer  to  the  complaint,  and 
rendered  judgment  in  favor  of  appellees  for  costs.  Appel- 
lees appear  specially,  and  move  to  dismiss  the  appeal  for  the 
reason  stated  in  the  motion,  that  it  is  a  vacation  appeal, 
and  no  notice  has  been  given  to  the  appellees  or  any  steps 
taken  to  bring  them  into  court,  although  more  than  ninety 
days  have  expired  since  the  filing  of  the  transcript.  Judg- 
ment was  rendered  on  March  21,  which  was  the  sixteenth 
day  of  the  March  term,  1907,  of  the  Marion  Circuit  Court. 
On  the  same  day  an  appeal  was  prayed  and  granted,  on  the 
condition  that  plaintiffs  file  an  appeal  bond  in  the  sum  of 
$200  within  thirty  days,  with  surety  to  be  approved  by  the 
court.  On  April  11,  1907,  which  was  the  tenth  day  of  the 
April  term  of  said  court,  an  appeal  bond  was  filed  in  the 
sum  of  $200  and  approved  by  the  court.  The  transcript 
was  filed  May  8,  1907. 

To  perfect  a  term-time  appeal,  it  must  be  prayed  and 
granted,  the  penalty  of  the  bond  must  be  fixed,  and  the 
surety  named  during  the  term  at  which  the  judgment  was 
rendered.  The  record  discloses  that  appellees  were  present 
when  the  court  rendered  judgment  and  when  the  appeal 
was  granted,  conditioned  upon  the  filing  of  a  bond  within 
the  time  named,  to  be  approved  by  the  court.  No  objection 
was  made  to  the  order.  An  appeal  bond  is  for  the  benefit  of 
the  appellee.  The  bond  was  filed  and  approved  by  the  court 
within  the  time  designated,  and  the  transcript  filed  as  a 
term-time  appeal.  It  may  reasonably  be  concluded  that 
appellees  waived  the  naminj?  of  the  surety  during  the  term 
at  which  judgment  was  rendered.  Buchanan  v.  Milligan 
(1890),  125  Ind.  332;  Price  v.  Uuddleston  (1905),  36  Ind. 
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App.   450.     This   case   is   distinguished   from   Kellogg   v. 
Ridgely  (1907),  antey  423,  where  the  record  does  not  disclose 
that  the  surety  on  any  bond  was  approved  by  the  court. 
Motion  to  dismiss  appeal  overruled. 


Brandt  v.  Hall  et  al. 

[No.  5,976.     Filed  December  13,  1907.] 

1.  Judgment. — Partnership, — In  an  action  against  two  or  more 
persons  as  partners,  a  Judgment,  at  the  common  law,  on  a  failure 
to  prove  the  existence  of  a  partnership,  must  be  for  defendants, 
though  one  or  more  of  the  defendants  be  proven  liable  individ- 
ually,   p.  052. 

L'.  BiL^'R,— Statutes.— Partnership.  —  Contracts.  —  Under  §§5^4-590 
Burns  1908,  S  3568-570  R.  S.  1881,  judgment  may  be  rendered,  in 
all  contract  actions,  against  any  one  or  more  of  the  defendants 
shown  by  the  evidence  to  be  liable,  regardless  of  whether  the 
allegations  show  a  joint,  several  or  joint  and  several  liability, 
p.  653. 

3.  Pleading. — Recitals. — Pleadings  should  allege  the  facts  directly 
and  not  by  recital,    p.  055. 

4.  Same. — Motion  for  Sew  Trial. — Caption. — ^The  filing  of  a  motion 
for  a  new  trial  in  a  case,  naming  in  the  caption  only  the  first  de- 
fendant therein,  is  a  defect  so  extremely  technical  as  not  to  merit 
serious  consideration,    p.  655. 

5.  Appeal. — Final  Judgment. — Uncontradicted  Evidence, — ^Where 
the  evidence  in  a  case  Is  uncontradicted,  the  trial  judge's  decision 
thereon  may  be  reviewed  by  the  Appellate  Court,  and  the  merits 
of  the  case  determined,    p.  657. 

a  UsuBY. — Recovery  of. — Evidence. — /ntere*^— Where  the  evidence 
shows  that  plaintifT  nominally  borrowed  from  defendants  $40,  re- 
ceiving but  $36,  and  that  he  continued  to  pay  $4  interest  per 
month  thereon  for  six  months,  at  the  end  of  which  time  he  paid 
$40,  a  judgment  of  the  trial  court  for  defendants  will  be  set  aside 
as  contrary  to  the  evidence,    p.  658. 

Prom  Steuben  Circuit  Court ;  Emmet  A.  Bratton,  Judge. 

Action  by  Henry  Brandt  against  Frank  A.  Hall  and 
another.  Prom  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed, 

P.  V.  Hoffman  and  E,  M.  McKennon,  for  appellant. 
Mouniz  &  Brinkerhoff  and  Brown  cfe  Carlin,  for  appellees. 
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Myers^  J. — This  was  an  action  by  appellant  to  recover 
from  appellees  a  sum  of  money  alleged  to  have  been  paid  by 
the  former  to  the  latter  as  usurious  interest.  The  complaint 
is  in  one  paragraph,  and  alleges,  in  substance,  that  appellees 
were  partners;  that  appellant  in  Augilst,  1902,  while  in 
the  employ  of  the  Baltimore  &  Ohio  Railroad  Company,  bor- 
rowed $40  from  the  Garrett  Investment  Company,  which 
company  took  from  appellant  an  assignment  of  his  monthly 
wages,  and  exacted  and  received  usurious  interest  at  the  rate 
of  ten  per  cent  a  month,  which  he  paid  until  July,  1903; 
that  the  usurious  interest  paid  by  appellant  on  account  of 
said  loan,  and  $10  by  him  paid  on  the  principal,  more  than 
paid  said  principal  and  legal  interest  thereon;  that  said 
company,  instead  of  surrendering  the  assignment  of  wages  to 
appellant,  sold  and  transferred  the  same  to  appellees,  "who 
claimed  to  succeed  to  the  business  of  the  Garrett  Investment 
Company;*'  that  appellees  continued  to  exact  and  receive 
assignments  of  appellant's  monthly  wages  to  secure  said  loan, 
and  received  $4  a  month  as  interest  until  March,  1904; 
**that  the  defendants,  for  the  month  of  February,  1904,  hav- 
ing such  assignment,  took  out  of  said  money  the  principal 
sum  of  $40  originally  loaned,  together  with  interest  for  said 
month;'*  that  appellees  and  their  assignors  have  thus  re- 
ceived $70  usurious  interest,  which  they  unlawfully  hold. 
This  complaint  was  answered  by  a  general  denial.  There 
was  a  trial  by  jury,  a  verdict  for  defendants,  and,  over  ap- 
pellant's motion  for  a  new  trial,  judgment  was  rendered  for 
appellees.  The  only  error  assigned  is  based  upon  the  action 
of  the  court  in  overruling  appellant's  motion  for  a  new  trial. 
The  reasons  assigned  by  this  motion  are  (1)  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence;  (2)  that  the 
verdict  is  contrary  to  law.  Appellees  insist  that  the  judg- 
ment should  be  afl8rmed  because  the  evidence  fails  to  es- 
tablish a  partnership  between  appellees.  We  agree 
1.  with  appellees  that  there  is  no  evidence  in  this  case 
tending  to  establish  a  partnership,  and  at  conunon 
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law  their  contention  would  be  correct.  Tomlinson  v.  Collett 
(1834),  3  Blackf.  436,  and  the  principle  announced  in  that 
case  was  followed  in  Dickenskeets  v.  Kaufman  (1867),  28 
Ind.  251,  and  Oraham  v.  Henderson  (1871),  35  Ind.  195, 

but  the  court  in  Louisville,  etc.,  R.  Co,  v.  Treadway 
2.     (1896),  143  Ind.  689,  702,  in  considering  §§594-596 

Burns  1908,  §§568-570  R.  S.  1881,  said:  **Under 
these  sections  it  has  been  held  by  this  court  that  the  trial 
court  possessed  chancery  powers  in  adapting  its  judgment 
to  the  rights  of  the  parties.  [Citing  authorities.]  That  if -a 
plaintiff  sue  two  or  more  jointly  and  only  proves  a  liability 
as  to  one,  he  is  entitled  to  a  judgment  against  that  one." 
Citing  authorities.  These  sections  of  our  code  have  been 
liberally  construed,  to  the  end  that  courts  might,  in  the  ad- 
ministration of  justice,  be  freed  from  technicalities  which 
tend  to  obstruct  rather  than  aid  in  ending  litigation.  The 
court  in  Nicodemus  v.  Simons  (1890),  121  Ind.  564,  567,  in 
speaking  of  §594,  supra,  said:  **It  was  the  intention  of  the 
lawgiving  power  by  the  enactment  of  said  section,  in  aU  ac- 
tions having  more  than  one  party  plaintiff  or  more  than 
one  party  defendant,  to  confer  upon  the  courts  power  to 
brush  aside  all  technical  objections  which  disregard  what 
is  substantive,  and  depend  upon  mere  form,  and  to  render 
judgmient  according  to  the  rights  of  the  parties  as  disclosed 
by  the  evidence  and  embraced  within  the  subject-matter 
covered  by  the  issues  tendered."  In  Hubbell  v.  Woolf 
(1860),  15  Ind.  204,  which  was  an  action  against  partners, 
the  court  said :  **  Under  these  statutory  provisions,  we  think 
it  clear  that  in  actions  against  several  upon  contract,  wheth- 
er the  contract  be  joint  and  several,  or  joint  only,  the  plain- 
tiff may  have  judgment  against  one  or  more  of  the  defend- 
ants, if  he  shall  make  out  a  good  cause  of  action  against 
them,  although  he  fails  as  to  the  others.  This  proposition 
is  settled  by  the  case  of  Blodget  v.  Morris  [1856],  14  N.  Y. 
482.  Seldon,  J.,  in  delivering  his  opinion,  says,  after  quot- 
ing a  statutory  provision  substantially  like  our  own:   *This 
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provision  applies  to  all  actions  indiscriminately,  whether 
founded  upon  contract  or  upon  tort;  and,  as  I  understand 
its  terms,  it  is  immaterial  whether  the  complaint  alleges  a 
joint  liability  only,  or  one  which  is  joint  and  several.  The 
right  of  recovery  is  to  be  regulated,  in  this  respect,  by  the 
proof,  and  not  by  the  allegations  in  the  complaint.  In  other 
words,  every  complaint  against  two  or  more  defendants  is 
to  be  treated  as  both  joint  and  several.  The  object  of  the 
provision  obviously  is  to  prevent  a  plaintiff,  who  proves 
a- good  cause  of  action  against  part  of  the  defendants,  but 
not  against  the  others,  from  being  put  to  the  expense  and 
delay  of  a  new  action.  It  was  not  intended  to  change  the 
law  in  any  other  respect ;  but  simply  applies  to  actions  upon 
contract,  the  same  rules  which,  at  common  law,  were  applied 
to  actions  for  torts.'  "  The  rule  in  the  case  of  Hubbell  v. 
Woolf,  supra,  has  been  followed  and  approved  in  a  number 
of  recent  decisions:  Louisville,  etc,  B.  Co,  v.  Treadway, 
supra;  Hassler  v.  Hefele  (1898),  151  Ind.  391;  Chicago, 
etc.,  R.  Co.  V.  Vandenberg  (1905),  164  Ind.  470.  In  Claflin 
V.  Butterly  (1856),  2  Abb.  Pr.  446,  the  action  was  against 
Butterly  and  Devin  as  partners.  Butterly  was  conceded 
to  be  not  liable,  and  the  question  depended  upon  the  right 
to  have  judgment  against  one  only,  the  plaintiffs  having 
sued  the  defendants  as  partners.  The  court,  after  referring 
to  a  section  of  the  code,  of  which  §594,  supra,  is  practically 
in  the  same  language,  held  that  ''this  language  is  broad 
enough  to  admit  of  a  judgment  being  recovered  against  one 
of  two  persons  sued  as  partners,  and  of  a  judgment  being 
rendered  in  the  same  action  against  the  plaintiffs  in  favor  of 
the  other  defendant.*'  See,  also,  Ilarringion  v.  Higham 
(1853),  15  Barb.  524;  Hijie  v.  Bowe  (1885),  21  N.  Y.  Week. 
Dig.  558.  Partnership  debts  are  joint  debts,  and  contracts 
with  partners  are  joint  contracts.  Crosby  v.  Jeroloman 
(1871),  37  Ind.  264;  Dickson  v.  Indianapolis  Cotton  Mfg. 
Co.  (1878),  63  Ind.  9.  In  Stafford  v.  Nutt  (1875),  51  Ind. 
535,  538,  it  is  held  that  **  under  the  code,  a  general  denial 
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puts  the  plaintiff  upon  proof  of  the  joint  liability,  if  he 
would  obtain  a  joint  judgment.  But  if  he  do  not  prove  the 
joint  liability,  it  does  not  follow  that  the  plaintiff  wholly 
fails  in  his  action.  The  code  has  changed  the  common-law 
rule,  as  it  was  in  actions  at  law,  and  has  made  it  like  the 
common-law  rule  in  suits  in  chancery.''    (Our  italics.) 

Appellees  also  insist  that  appellant  must  fail  in  this  ap- 
peal, for  the  reason  that  the  theory  of  his  complaint  is  that 
they  were  successors  in  business  of  the  Garrett  In- 

3.  vestment  Company,  and  that  the  record  discloses  no 
evidence  tending  to  prove  this  fact.  Prom  an  exami- 
nation of  the  complaint  we  conclude  that  there  is  no  direct 
allegation  to  the  effect  that  appellees  succeeded  to  the  gen- 
eral business  of  the  Garrett  Investment  Company,  the  state- 
ment on  that  subject  being  a  mere  recital. 

Appellees  further  contend  that  the  grounds  assigned  for  a 

new  trial  ought  not  to  be  here  considered,  for  the  reason 

that  in  the  caption  of  the  motion  only  one  of  the  ap- 

4.  pellees  is  named.     The  order-book  entry  shows  that 
the  motion  was  filed  as  a  part  of  the  proceedings  of 

this  cause,  and  so  acted  upon  by  the  court.  No  motion  was 
made  to  strike  it  from  the  files,  and  a  ruling  which  would 
prevent  a  consideration  of  this  motion  on  appeal  would  be 
so  extremely  technical  as  to  be  wholly  without  justification, 
and  one  which  we  cannot  si^jiction.  Considering  the  reasons 
relied  on  by  appellant  in  his  motion  fpr  a  new  trial,  the 
record  discloses,  without  contradiction,  that  on  July  28, 
1902,  appellant  obtained  a  loan  of  $40  from  the  Garrett 
Investment  Company,  but  that  he  actually  received  only 
$36.  At  that  time  he  was  in  the  employ  of  the  Baltimore 
&  Ohio  Railroad  Company  as  a  conductor,  and  to  secure  the 
said  $40  he  executed  to  said  investment  company  a  writ- 
ten assignment  of  his  monthly  wages  then  due  or  to  become 
due  from  said  railroad  company.  Thereafter,  upon  demand 
of  said  Garrett  Investment  romp^inv,  he  continued  to  pay 
$4  a  month  interest  until  his    November,    1902,    pay-day. 
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when,  in  addition  to  the  $4,  he  paid  $10  on  the  principal, 
and  thereafter  paid  $3  a  month  for  two  months,  when  the 
$10  was  returned  to  him,  and  he  thereafter  continued  to 
pay  $4  a  month  until  July,  1903,  when,  by  a  written  assign- 
ment of  the  instrument  whereby  he  had  assigned  his  month- 
ly wages  to  the  investment  company,  the  same  was  trans- 
ferred to  appellee  Frank  A.  Hall.  On  August  20,  1903,  ap- 
pellant, in  writing,  released  and  assigned  to  said  HaU  the 
sum  of  $40  of  the  wages  then  earned  and  due,  or  which 
might  thereafter  become  due  and  owing  him  from  said  rail- 
road company  for  the  months  of  the  years  1903  and  1904, 
and  directing  the  paymaster  of  said  railroad  company  to 
pay  Hall,  on  or  before  the  September,  1903,  pay-day  of  said 
company,  or  any  succeeding  day  of  any  month  covered  by 
the  assignment,  the  sum  of  wages  sold  and  set  over,  at  the 
option  of  said  Hall.  No  money  was  actually  paid  by  said 
Hall  to  appellant  on  account  of  said  August  assignment  to 
him,  and  appellant  thereafter  paid  to  said  Hall  $4  each 
month  for  six  months,  or  until  he  had  paid  $24.  In  Febru- 
ary, 1904,  Hall  turned  over  to  the  railroad  company  the 
wage  assignment,  and  on  April  25  received  from  the  com- 
pany $40  on  account  thereof.  On  the  day  Hall  obtained  the 
wage  assignment  from  the  investment  company  appellant 
called  on  him  concerning  it,  and  he  said  he  was  not  prepared 
to  pay  it  then,  but  did  not  want  the  assignment  turned  over 
to  the  railroad  company.  Hall  testified  that  it  was  against 
the  rules  of  the  railroad  company  for  its  employes  to  make 
these  assignments ;  that  Brandt  suggested  that  he  would  pay 
it  later  on;  and  that  he  would  sell  his  time  to  Hall  each 
month  at  a  discount  of  10  per  cent,  that  the  assignment  was 
made  August  20,  and  the  last  assignment  was  in  January; 
that  he  bought  $40  worth  of  time  for  $36,  continuing  to  do 
this  each  month;  that  he  knew  nothing  about  the  dealings 
between  appellant  and  the  Garrett  Investment  Company, 
an4  said  nothing  about  the  correctness  of  the  assignment 
or  purchase  from  the  investment  company;  that  one  Thomas 
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represented  the  investment  company,  and  he  knew  the  line 
of  business  Thomas  was  in,  which  was  buying  time.  Hall 
was  asked  the  following  questions,  and  made  the  following 
answers:  **Q.  What  do  you  call  buying  time ?  A.  Buying 
a  man's  time  that  he  has  got  coming  to  him.  Q.  But  if  you 
make  a  contract  of  this  kind,  for  which  you  give  a  man  a 
certain  amount  of  money,  you  then  take  an  assignment  of 
his  wages?  That  is  taken  to  secure  that,  is  it  not?  A.  Yes, 
sir.  Q.  With  the  agreement  that  he  can  have  it  as  long  as 
he  pays  the  10  per  cent  a  month — that  is  the  arrangement. 
A.  That  is  the  arrangement  providing  he  sells  the  time 
every  month — sells  it  on  a  discount."  In  answer  to  other 
questions  he  said  he  did  not  consider  the  transaction  a  loan 
of  money.  On  November  12,  1903,  Hall  wrote  to  appellant 
saying:  ** Could  you  kindly  favor  us  with  a  payment  of  at 
least  $10  on  loan  this  pay-day?  I  have  obligations  outside 
of  the  business  to  meet,  and  am,  therefore,  compelled  to 
draw  in  on  the  heaviest  loans."  The  wage  assignment  to 
the  Garrett  Investment  Company  and  the  one  to  Hall  were 
practically  of  the  same  tenor,  and  it  is  not  questioned 
that  the  original  transaction  between  the  investment  com- 
pany and  the  appellant  was  a  loan  by  the  company  upon 
which  it  received  a  usurious  rate  of  interest. 

As  to  aU  the  material  facts  in  this  case,  there  is  no  conflict 
in  the  evidence.    And  in  such  cases  it  has  been  held  that 

**an  appellate  court  will  weigh  the  evidence,  and  give 
5.    it  such  effect  as,  in  its  judgment,  should  have  been 

given  by  the  court  which  tried  the  cause."  Taylor  v. 
Lohman  (1881),  74  Ind.  418,  422,  and  cases  there  cited.  In 
^iley  V.  Boyer  (1881),  76  Ind.  152,  referring  to  the  case  of 
Roe  V.  Cronkhite  (1876),  55  Ind.  183,  it  is  said:  **This  court 
held  that,  where  the  jury  trying  a  cause,  in  the  face  of  un- 
contradicted evidence,  returned  a  verdict  contrary  thereto, 
such  verdict  should  be  set  aside  and  a  new  trial  granted." 
Vol.  40—42 
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The  undisputed  facts  and  the  evidence  above  set  out 
6.  cover  all  the  material  evidence  given  in  the  cause,  and 
from  which  but  one  conclusion  must  follow,  and  that 
is,  the  transaction  was  a  loan  of  money  for  which  appellant 
was  paying  at  the  rate  of  ten  per  cent  a  month,  and  the  buy- 
ing of  time  claimed  by  appellees  was  a  mere  subterfuge  to 
hide  the  usurious  charge,  and,  this  being  true,  this  court  is 
not  bound  by  the  decision  of  the  trial  court.  Knickerbocker 
Ice  Co,  V.  Gray  (1905),  165  Ind.  140;  Lake  Erie,  etc.,  R.  Co. 
V.  Juday  (1898),  19  Ind.  App.  436.  The  evidence  in  this 
case,  without  dispute,  clearly  shows  that  the  original  transac- 
tion was  a  loan  by  the  investment  company  to  appellant. 
The  Garrett  Investment  Company  collected  from  appellant 
$4  a  month  for  the  use  of  $40.  Said  company  sold  to  Hall 
this  demand  against  appellant,  and  thereafter  the  transac- 
tion was  continued  between  appellant  and  Hall.  Hall  was 
to  receive  ten  per  cent  a  month.  At  the  end  of  six  months 
he  had  collected  $24.  The  principal  sum  he  still  claimed  to 
be  due,  and  he  afterwards  collected  it  out  of  money  due 
appellant  from  the  railroad  company.  The  transaction  upon 
its  face  was  one  tainted  with  usury,  and  therefore  HaU  was 
not  entitled  to  retain  anything  more  than  the  $40  and  inter- 
est thereon  at  the  rate  authorized  by  law.  Baum  v.  Thorns 
(1898),  150  Ind.  378,  65  Am.  St.  368;  Gilman  v.  Fultz 
(1906),  37  Ind.  App.  609;  Reed  v.  Helm  (1860),  15  Ind. 
428,  430;  Brown  v.  Follette  (1900),  155  Ind.  316;  Freeport 
Bank  V.  Hagemeyer  (1895),  91  Hun  194,  36  N.  Y.  Supp. 
214;  Scott  Y.  Reed  (1901),  83  Minn.  203,  85  N.  W.  1012; 
Krumsieg  v.  Missouri,  etc,  Trust  Co.  (1896),  71  Fed.  350. 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
sustain  appellant 's  motion  for  a  new  trial. 

Roby,  C.  J.,  Hadley,  P.  J.,  and  Watson,  Comstock  and 
Rabb,  JJ.,  concur. 
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Vandalia  Railroad  Company  v.  Seltenright 

ET  AL. 
[No.  G,000.    Filed  December  13,  1907.] 

1.  Railroads. — Fences. — Repairing  ty  Landowner. — Discretion. — 
Where  a  railroad  company,  upon  demand,  refuses  to  repair  its 
fence  along  its  right  of  way,  the  abutting  landowner  is  entitlod 
to  use  his  discretion,  subject  to  Judicial  review,  whether  he 
should  use  the  old  and  decayed  materials  In  malting  repair.s,  oi* 
should  build  a  new  fence,    p.  OGO. 

2.  Same. — Fences,:— Location, — Where  a  railroad  company  refused, 
upon  demand,  to  repair  the  fence  along  its  right  of  way,  an  abut- 
ting landowner,  building  a  new  fence  upon  a  line  staked  by  the 
company's  supervisor,  is  entitled  to  recover,  though  such  fence 
be  a  few  inches  from  the  true  line.    p.  661. 

Prom  Marshall  Circuit  Court ;  Harry  Bemetha,  Judge. 

Action  by  Charles  E.  Seltenright  and  another  against  the 
Vandalia  Railroad  Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Samuel  Parker,  John  G.  Williams,  Andrew  Anderson,  and 
W.  O.  Crabill,  for  appellant. 
Harley  A.  Logan,  for  appellees. 

CoMSTOCK,  J. — ^Appellees  sued  appellant  to  recover  the 
value  of  a  fence  constructed  by  them  along  appellant's  right 
of  way  abutting  upon  the  same.  Steps  were  taken  by  appel- 
lees, leading  up  to  the  construction  of  the  fence  by  them  and 
to  the  bringing  of  this  action,  under  the  third  section  of  the 
act  of  July  18,  1885  (Acts  1885,  p.  224,  §5449  Burns  1908). 
The  complaint  is  in  one  paragraph.  A  demurrer  for  want 
of  facts  was  overruled.  The  answer  was  a  general  denial. 
The  trial  was  by  the  court,  without  a  jury,  and  upon  the 
written  request  of  appellant  special  findings  were  made  and 
one  conclusion  of  law  stated  thereon.  In  substance,  the  con- 
clusion of  law  was  that  the  appellees  were  entitled  to  recover 
the  reasonable  value  of  the  fence  constructed  by  them,  being 
$72.24,  and  their  attorney's  fee,  being  $25,  and  costs.  Judg- 
ment was  rendered  against  appellant  for  $97.24  and  costs,  on 
the  findings  and  conclusion  of  law. 


660  APPELLATE  COURT  OP  INDIANA, 

Vandalia  R.  Co.  v.  SeIteuright--40  lud.  App.  659. 

The  appellant  assigns  for  reversal  that  the  court  erred  (1) 
in  overruling  the  demurrer  to  the  complaint;  (2)  in  its  con- 
clusion of  law  upon  the  facts  found. 

Two  of  the  points  made  and  discussed  by  appellant  are  as 

follows:     (3)     A   landowner   has   no   right,   under   §5449, 

supra,  to  cast  aside  materials  that  are  fit  for  use,  and 

1.  with  which,  together  with  other  materials,  the  fence 
might  be  properly  repaired,  and  construct  an  entirely 
new  fence.  (4)  A  landowner  who  constructs  a  new  or  re- 
pairs an  old  fence,  under  §§5448,  5449  Burns  1908,  Acts 
1885,  p.  224,  §§2,  3,  must  locate  the  fence  at  the  extreme 
edge  of  the  right  of  way  next  to  his  land.  That  part  of  the 
special  findings  pertaining  to  said  third  point  is  as  follows : 
"The  old  right  of  way  fence  at  said  time,  and  when  the 
thirty  days'  notice  was  served  upon  the  defendant,  had  been 
constructed  of  posts  set  in  the  ground  and  wires  strung  there- 
on, and  one  board  nailed  to  the  tops  of  the  posts.  In  many 
places  along  the  plaintiffs'  said  lands  the  posts  were  down, 
and  those  standing  were  rotted  and  decayed,  the  boards  were 
off  the  posts,  some  of  the  wires  were  rusted,  and  all  the  wires 
were  old.  The  wires  not  broken  might  have  been  used,  as 
might,  also,  some  of  the  posts,  in  repairing  the  old  fence, 
which  repairing  might  have  been  done  with  much  less  expense 
than  was  required  to  make  a  new  fence,  and  the  fence  so  re- 
paired would  have  served  for  from  two  to  four  years,  and  the 
same  could  have  been  made,  by  the  use  of  such  part  of  the 
old  wires  as  was  fit  for  use,  and  other  wires,  a  fence  that 
would  have  turned  horses,  cattle,  mules,  sheep,  hogs  and 
other  stock. ' '  Under  the  facts  found  it  was  for  the  appellees 
to  exercise  their  judgment,  subject  to  review  by  the  court, 
as  to  the  propriety  of  using  the  old  material,  appellant  hav- 
ing refused  to  do  the  work.  Upon  this  question  the  Supreme 
Court  in  Terre  Haute,  etc.,  R.  Co.  v.  Erdel  (1904),  163  Ind. 
348,  said:  **This  discharged  the  company's  obligation 
under  §5324  Bums  1901,  Acts  1885,  p.  224,  §2,  and  the  new 
duty  of  keeping  it  up,  or  *in  good  repair  and  suflScient  to 
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answer  the  purpose  for  which  it  v/as  constructed,'  arose 
under  §5325  Bums  1901,  Acts  1885,  p.  224,  §3.  This  later 
duty  was  not  performed ;  and,  appellant  having  failed  to  re- 
pair after  notice  that  the  fence  had  become  decayed  and 
dilapidated,  appellee  had  the  right  to  enter  and  restore  the 
fence.  In  doing  so,  if  he  found,  as  he  did,  the  fence  broken 
and  down,  and  the  materials  of  which  it  had  been  con- 
structed rotten  and  unfit  to  be  used  in  the  formation  of  a 
proper  fence,  a  substitution  of  all  new  and  suitable  ma- 
terials in  the  reconstruction  was  permissible  within  the  mean- 
ing of  §5325,  supra,  and  precisely  the  thing  he  should  have 
done.'' 

As  to  said  fourth  point,  the  court  found  that,  **  shortly  be- 
fore plaintiffs  commenced  the  construction  of  the  fence  built 
by  them,  Charles  E.  Seltenright,  one  of  the  plaintiffs, 
2.  and  Solomon  Miller,  one  of  defendant's  section  fore- 
men, acting  under  instructions  from  Mr.  Bowen,  de- 
fendant 's  supervisor,  measured  oflf  a  line  •  •  •  and  set 
three  stakes.  •  •  •  The  plaintiffs  built  their  said  fence 
practically  on  the  line  of  said  stakes.  The  fence  so  built  by 
them  was  set  from  six  to  eight  inches  within  and  towards  the 
track  from  the  line  of  the  old  fence  that  had  been  buih  by 
the  defendant's  predecessor  in  the  spring  of  1885.  This  old 
fence  had  divided  the  lands  of  the  plaintiffs  from  the  right 
of  way  from  the  time  it  was  built  to  the  time  the  plaintiffs 
took  it  down  immediately  before  and  preparatory  to  the 
building  of  the  new  fence,  and  the  line  of  said  old  fence  had 
been  recognized  and  treated  during  all  said  times  as  the  line 
dividing  plaintiffs'  said  land  from  the  right  of  way.  At  the 
time  said  stakes  were  set  said  Solomon  Miller  stated  to  said 
plaintiff  Charles  E.  Seltenright:  *That  is  the  line  on  which 
to  build  your  fence.'  "  The  court's  sixth  finding  was  that 
on  May  26,  1905,  the  plaintiffs  entered  upon  the  lands  and 
right  of  way  of  the  defendant  where  the  same  abuts  plain- 
tiffs' described  lands,  and,  after  removing  the  material  and 
debris  of  the  old  right  of  way  fence,  and  after  depositing 


662  APPELLATE  COURT  OP  INDIANA, 

Pierse  v.  Bronneuberg — 40  Ind.  App.  662. 

the  same  on  the  right  of  way,  proceeded  to  and  did  build  and 
erect  a  good  and  sufficient  woven  wire  fence  along  the  right 
of  way  on  the  west  side  thereof,  where  same  abuts  plaintiffs' 
lands,  etc.  The  findings  show  that  the  fence  was  built  by  ap- 
pellees, after  appellant  had  refused  to  repair  or  rebuild  the 
same,  upon  a  line  within  from  six  to  eight  inches  of  the  line 
of  the  original  fence,  which  line  was  designated  by  the  repre- 
sentative of  appellants.  After  the  fence  was,  under  such 
conditions,  located,  constructed  and  used,  with  the  knowledge 
of  appellants,  a  mislocation  of  a  few  inches,  while  not  con- 
cluding appellant  as  a  boundary  line,  cannot  be  set  up  as  a 
defense  for  money  expended  under  the  statute  in  replacing 
a  fence  practically  worthless  for  the  benefit  of  appellant. 
The  other  questions  discussed  are  presented  and  considered 
in  Vandalia,  etc,  R.  Co,  v.  Fetters,  ante,  615. 
Judgment  affirmed. 


Pierse  v.  Bronnenberg  et  al.,  Administrators. 

[No.  5,831.     P'iled  June  28,  1007.     Rehearing  denied  November  1, 
1907.    Transfer  denied  December  13,  1907.] 

1.  LniNS. — Drainage  Aaaeasment^. — Time  of  Attaching. — Notice. — 
Statutes.— Under  §5627  Bums  1901,  Acts  18S5.  p.  129,  §6,  a  drain- 
age assessment  becomes  a  Hen  upon  lands  affected  as  of  the  date 
of  the  filing  of  the  petition  therefor,  and  of  this  fact  vendors  and 
purchasers  are  bound  to  talie  notice,    p.  GC6. 

2.  Evidence. — Parol. — Deeds. — Consideration. — Parol,  as  well  as 
written,  evidence  is  admissible  to  prove  or  vary  the  consideration 
of  a  deed,  where  such  consideration  is  written  in  general  terms 
or  by  way  of  recital ;  but  parol  evidence  is  admissible  only  when 
it  is  the  best  evidence  obtainable,    p.  607. 

3.  Ck)NTRACTS.— Written. — Term  s.  —  Presumptions.  —  Evidence.  — ^A 
formal  written  contract,  complete  upon  Its  face,  is  presumed  to 
contain  the  final  intention  of  the  parties  with  respect  to  such 
transaction;  and  this  is  a  rule  of  substantive  law,  and  not  of 
evidence,    p.  (5G8. 

4.  Same. — WrittetK — Several  Parts. — ^VHiere  several  writings  con- 
strued together  form  a  complete  contract  in  writing,  parol  evi- 
dence is  not  admissible,  ordinarily,  to  show  a  different,  contem- 
poraneous, oral  contract,    p.  608. 

5.  Same.  —  Written.  —  Vendor  and  Purchaser.  —  Deeds.  —  Consid- 
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eration, — Evidence. — Parol. — ^Where  the  vendor  contracts  that,  for 
a  certain  consideration,  he  will  execute  to  the  purchaser  a  war- 
ranty deed  to  certain  land,  and  he  afterwards  complies  there- 
with, parol  evidence  is  not  admissible  to  show  a  contemporaneous 
parol  agreement  varying  such  contractual  consideration,  no  con- 
sideration for  such  parol  agreement  being  shown.  Lowry  v. 
Downey,  150  Ind.  364,  distinguished,    p.  6G8. 

6.  Deeds. — Warranty, — Bi^ach. — Liens. — Drainage. — The  amount 
of  an  unascertained  future  drainage  assessment  may,  by  statute, 
be  a  lien  so  as  to  «*on8tltute  a  breach  of  a  presently  executed  war- 
ranty deed.    p.  670. 

7.  Statutes. — Injustice, — Legislative  Questions. — Drains, — ^Possible 
injustice  to  landowners,  occurring  by  reason  of  §5627  Bums  1901, 
Acts  1885.  p.  129.  §6,  providing  that  drainage  assessments  shall 
constitute  a  Hen  u]3on  the  lands  afTected  from  the  date  of  the 
filing  of  the  drainage  petition,  is  a  matter  for  the  legislature  and 
not  for  the  courts,    p.  671. 

Prom  Madison  Circuit  Court;  Vinson  Carter,  Special 
Judge. 

Action  by  Eldon  B.  Pierse  against  Calvin  A.  Bronnenberg 
and  another,  as  administrators  of  the  estate  of  Frederick 
Bronnenberg,  deceased.  From  a  judgment  for  defendants, 
plaintiff  appeals.  (For  opinion  on  motion  to  dismiss  ap- 
peal, and  for  leave  to  amend  assignment  of  errors,  see  38  Ind. 
App.  655.)     Reversed. 

Kittinger  i&  Diven  and  Patrick  J.  Casey,  for  appellant. 
Bagot  iSk  Bagot,  for  appellees. 

Hadley,  J. — This  is  an  appeal  from  a  judgment  upon  a 
claim  against  a  decedent's  estate,  the  assignment  of  errors 
having  been  amended  pursuant  to  permission  granted  by  this 
court.  The  claim  was  for  damages  because  of  a  breach  of 
the  covenant  against  encumbrances  in  a  deed  of  conveyance 
of  certain  lands  in  Madison  County  with  general  warranty, 
executed  by  the  intestate  to  the  appellant.  The  court  ren- 
dered a  special  finding  of  facts.  We  will  state  the  facts,  so 
far  as  necessary  for  the  decision  of  the  questions  in  dispute 
.  here,  as  shown  by  said  special  findings. 

Frederick  Bronnenberg^.  the  decedent,  was  the  owner  of 
said  lands,  and  he,  with  others,  on  August  16,  1893,  filed  in 
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the  Madison  Circuit  Court  a  petition  asking  for  an  order  es- 
tablishing a  public  drain  for  the  purpose  of  draining  wet 
lands  in  that  county,  including  those  of  said  Bronnenberg. 
Such  proceedings  were  had  on  the  petition  that,  after  notice, 
etc.,  the  drainage  commissioners  filed  their  report  in  said 
court,  in  which  said  Bronnenberg  was  assessed  for  benefits, 
by  forty-acre  tracts  of  said  lands,  the  total  assessment  being 
for  $672.  Remonstrances  were  filed  by  landowners,  among 
them  said  Bronnenberg.  Afterwards,  on  June  14, 1900,  said 
ditch  was  ordered  established  by  the  court,  and  said  assess- 
ment against  the  lands  of  Bronnenberg  was  confirmed,  and 
the  ditch  duly  constructed.  After  its  construction,  payment 
of  said  assessment  was  demanded  of  appellant,  who  paid  the 
same  September  17,  1901,  under  protest,  in  order  to  free  his 
said  land  from  said  lien.  The  sum  paid  was  $672,  which 
sum  has  never  been  repaid  to  appellant  by  Bronnenbei^  or 
his  estate,  Bronnenberg  having  died  June  20,  1901.  Janu- 
ary 19,  1899,  Bronnenberg  entered  into  a  written  contract 
with  the  appellant,  by  which  the  former  agreed  to  sell  the 
lands  to  the  latter  for  $45  per  acre,  the  quantity  being  stated 
to  be  223  1-3  acres,  and  the  total  price  being  stated  to  be 
$10,049.85,  of  which  the  sum  of  $3,000  was  to  be  paid  as  soon 
as  a  good  and  sufficient  deed  of  conveyance  to  the  appellant 
should  be  made  and  Bronnenberg  should  procure  a  complete 
abstract  of  title  showing  a  clear  and  unencumbered  title  in 
him  to  the  lands ;  that  he  had  a  right  to  sell  and  convey  the 
same,  and  that  there  were  no  liens  or  encumbrances  of  any 
nature  on  the  same ;  that  upon  the  payment  of  said  $3,000 
the  deed  should  be  deposited  in  a  certain  bank  in  escrow  until 
March  31,  1899,  and  if  at  that  time  the  abstract  should  show 
a  good  and  sufficient  title  in  Bronnenberg  at  the  time  of  the 
conveyance,  without  any  liens  or  encumbrances  thereon,  then 
the  appellant  should  pay  the  residue  of  the  purchase  money 
and  receive  the  deed;  but  if  it  should  appear  that  there 
were  any  defects  in  the  title  or  cloud  thereon,  which  it  would 
require  suit  in  court  to  remove,  then  Bronnenberg  was  to 
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have  a  reasonable  time  to  quiet  the  title  and  remove  the 
clouds  and  pretended  liens  and  claims  therefrom,  and  as  soon 
as  that  was  done  the  residue  of  the  purchase  money  was  to 
be  paid  by  the  appellant,  and  he  was  to  receive  the  deed; 
that  if  a  good  title  could  not  be  made  within  a  reasonable 
time  the  contract  was  to  be  void.  The  contract  with  great 
particularity  stated  the  price  appellant  was  to  pay,  and  also 
with  great  particularity  stated  what  he  was  to  receive  there- 
for. It  was  clear  and  explicit  as  to  just  how  the  contract 
should  be  carried  out ;  when  the  payments  should  be  made ; 
that  the  title  must  be  clear  and  unencumbered  by  any  liens 
of  any  nature  whatsoever,  except  the  tenancy  on  said  land ; 
and  the  contract  specifically  detailed  how  this  tenancy  should 
be  cared  for,  even  going  so  far  as  to  name  the  man  who  was 
to  make  the  abstract.  In  fact,  it  is  much  more  clear  and  ex- 
plicit than  contracts  of  this  nature  usually  are.  It  is  com- 
plete in  every  detail.  The  consideration  was  made  specific 
and  contractual,  and  the  whole  contract  is  clear  and  unam- 
biguous. February  3,  1899,  Bronnenberg  executed  the  deed 
of  conveyance,  whereby  it  was  witnessed  that  he  did  convey 
and  warrant  to  the  appellant,  for  the  sum  of  $10,065,  the 
real  estate  in  question.  February  4, 1899,  the  appellant  paid 
Bronnenberg  $4,000  of  the  purchase  money,  and  the  deed 
was  deposited  in  the  bank.  An  abstract  of  title  was  after- 
ward prepared,  which  showed  certain  clouds  upon  the  title. 
Bronnenberg  brought  suit  and  March  28,  1899,  secured  a  de- 
cree of  the  Superior  Court  of  ^ladison  County  quieting  title 
to  the  land  in  him.  On  that  day  the  abstract  of  title  was 
completed,  but  it  contained  no  reference  to  said  ditch  and 
assessment  here  in  controversy.  March  29,  1899,  the  appel- 
lant paid  the  balance  of  the  purchase  money,  except  $25  paid 
later,  and  received  the  deed  from  the  bank.  It  was  further 
found  that,  at  the  time  of  the  execution  of  said  written  con- 
tract of  sale,  January  19,  1899,  the  subject  of  the  assessment 
for  the  construction  of  the  ditch  in  controversy  was  discussed 
between  the  appellant  and  Calvin  Bronnenberg,  who  was 
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then  acting  for  said  Frederick  Bronnenberg  in  making  the 
sale,  and  it  was  then  orally  agreed  that  in  the  event  said 
ditch  should  afterward  be  established,  and  said  assessment 
become  payable,  the  appellant  was  to  pay  the  same  in  addi- 
tion to  the  cash  consideration  named  in  the  contract  and  the 
deed. 

The  court  stated  as  its  conclusions  of  law:  (1)  That  the 
assessments  of  benefits  mentioned  in  the  finding  of  facts 
**  became  and  were  liens  upon  the  lands  of  said  Frederick 
Bronnenberg,  in  the  amounts  named  on  the  several  tracts 
respectively,  and  that  said  liens  attached  as  of  the  date  of  the 
filing  of  said  original  ditch  petition,  to  wit,  August  16,  1893. 
(2)  That  the  existence  of  said  liens,  and  the  payment  of 
the  same  by  the  plaintiff,  did  not  constitute  a  breach  of  war- 
ranty sued  on  in  this  cause.  (3)  That  the  plaintiff  is  not 
entitled  to  recover  anything  on  his  claim  filed  in  this  cause." 
The  appellant  excepted  separately  to  the  second  and  third 
conclusions  of  law.  Although  there  is  no  cross-assignment 
of  error,  and  no  exception  was  taken  on  behalf  of  the  ap- 
pellee to  the  first  conclusion,  counsel  for  the  appellee  have 
contended  in  argument  that  the  first  conclusion  is  erroneous, 
and  it  is  proper  to  consider  the  question  so  suggested. 

The  statute,  under  which  the  drainage  proceedings  were 
conducted,  provides:  **The  amount  of  the  assessments  as 
made  or  approved  and  confirmed  by  the  court  shall  be 
1.  a  lien  upon  the  lands  so  assessed  from  the  time  of  fil- 
ing the  petition."  §5627  Bums  1901,  Acts  1885,  p. 
129,  §6.  The  appellant  purchased  the  lands  and  received 
his  deed  of  conveyance  therefor  from  a  party  to  the  drainage 
proceeding,  one  of  the  petitioners  for  the  establishment  of 
the  drain.  Both  the  grantor  and  the  grantee  were  bound  to 
know  that  a  drainage  assessment  upon  the  land  confirmed 
after  the  sale  and  conveyance  would  be  a  lien  from  the  date 
of  the  filing  of  the  petition.  The  covenant  of  warranty  ex- 
tended to  a  lien  thus  given  priority  by  express  statutory  pro- 
vision.   See  Chaney  v.  State,  ex  rel.  (1889),  118  Ind.  494; 
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Overstreet  v.  Dobson  (1867),  28  Ind.  256;  8  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  127,  128,  notes.  If  the  second  con- 
elusion  of  law  was  correct,  there  can  be  no  question  as  to  the 

third.  It  is  admitted  by  appellant  that  where  the  con- 
2.    sideration  of  a  conveyance  of  land  is  stated  in  the  deed 

by  way  of  recital,  and  in  general  terms,  the  former 
agreement  as  to  the  consideration,  in  writing  or  in  parol, 
may  be  proved  for  the  purpose  of  showing  what  the  actual 
consideration  was.  But  it  is  contended  that  where  the  con- 
sideration of  a  deed  is  contractual  and  in  writing,  parol  evi- 
dence cannot  be  heard  to  vary,  contradict  or  add  to  that  por- 
tion of  the  written  contract;  that  if  the  negotiations  and 
agreements  were  reduced  to  writing  and  the  consideration 
thereby  made  contractual,  the  same  cannot  be  pared  down  or 
varied  by  proof  of  any  prior  or  contemporaneous  oral  .agree- 
ment, but  that  all  such  oral  agreements  are  merged  in  the 
writing;  and  that  in  a  case  like  the  present,  where  a  deed  is 
made  in  performance  of  such  written  contract,  and  although 
the  consideration  stated  in  the  deed  is  in  general  terms  and 
by  way  of  recital,  yet  such  deed  having  been  executed  pur- 
suant to  such  contract  and  as  a  part  of  such  transaction, 
proof  of  a  contemporaneous  parol  agreement  is  ineffectual 
as  a  defense,  as  against  the  consideration  named  in  said  deed 
and  said  contract  upon  a  claim  for  a  breach  of  warranty  in 
said  deed.  On  the  other  hand,  it  is  claimed  by  the  appellee 
that  proof  of  a  prior  or  contemporaneous  parol  agreement, 
varying  the  consideration  in  a  deed  where  the  same  is  by  way 
of  recital,  may  always  be  made  as  a  defense  against  a  claim 
for  a  breach  of  warranty.  That  evidence  is  admissible  to 
prove  or  vary  the  consideration  of  a  deed  where  the  same  is 
written  in  general  terms,  and  by  way  of  recital,  is  so  well 
settled  that  citation  of  authorities  is  unnecessary.  That 
parol  evidence  is  admissible  under  such  circumstances  and 
for  like  purposes,  as  a  general  rule,  is  equally  well  settled. 
But  the  latter  rule  only  obtains  when  parol  evidence  is  the 
best  evidence  that  may  be  had.    There  is  no  more  reason  for 


668  APPELLATE  COURT  OF  INDIANA, 

Pierse  r.  Bronnenberp — 10  Ind.  App.  662. 

trusting  the  proof  of  a  consideration  of  a  deed  to  **  slippery 
memory,''  when  better  proof  may  be  had,  *  than  any  other 
agreement  or  stipulation  of  a  written  contract. 

**  'The  rule  that  a  formal  written  contract,  which  appears 

to  be  complete,  will  be  presumed  to  be  the  repository  of  the 

final  intentions  of  the  parties,  in  regard  to  the  subject- 

3.  matter  of  the  agreement,  and  that  it  excludes  proof 
of  any  prior  or  contemporaneous  parol  stipulations 

which  would  contradict  the  writing,  is  abundantly  settled, 
and  should  not,  on  account  of  its  importance,  be  relaxed  in 
any  degree.'  "  Diven  v.  Johnson  (1889),  117  Ind.  512,  3  L. 
B.  A.  308.  See,  also,  Carr  v.  Hays  (1887),  110  Ind.  408. 
And  this  rule,  it  has  been  frequently  held,  is  not,  in  effect,  a 
rule  of  evidence,  but  is  a  rule  of  substantive  law  which  ren- 
ders the  thing  of  which  proof  is  offered  imavailable  to  the 
party,  even  if  he  were  permitted  to  prove  it.  21  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  1079,  and  cases  cited. 

It  is  also  well  established  that  where,  in  a  single  transac- 
tion, several  documents  or  agreements  in  writing  have  been 
entered  into  by  the  parties,  and  where  all  of  said  writ- 

4.  ings  taken  together  show  a  complete  and  unambiguous 
agreement,  such  writings  must  speak  for  themselves, 

and  the  agreement  and  transaction  which  they  disclose  can- 
not be  varied  or  contradicted  by  parol  evidence  or  proof  of  a 
contemporaneous  parol  contract.  21  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  1116,  1117,  and  cases  cited;  1  Elliott,  Evi- 
dence, §585,  and  cases  cited;  Cole  v.  Oray  (1894),  139  Ind. 
396;  Durland  v.  Pit  cairn  (1875),  51  Ind.  426;  Baltzer  v. 
Raleigh,  etc,  R.  Co,  (1885),  115  U.  S.  634,  6  Sup.  Ct.  216, 
29  L.  Ed.  505;  Reynolds  v.  Louisville,  etc.,  R.  Co.  (1896), 
143  Ind.  579;  Oemmer  v.  Ilunter  (1905),  35  Ind.  App.  501. 
In  the  case  at  bar  the  contract  and  deed  are  parts  of  the 
same  transaction.  There  is  nothing  uncertain  or  indefinite 
in  them.    It  is  not  claimed  that  there  was  any  change 

5.  desired  or  attempted  svil).se(|n('ntly  to  the  execution  of 
the  contract.     Neither  is  it  claimed  that  there  was  anv 
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fraud  or  mistake  in  connection  therewith.  But  appellee 
herein  seeks  to  substitute  a  contemporaneous  parol  agree- 
ment, that  lingers,  of  necessity,  somewhat  indistinctly  in  the 
memories  of  the  parties,  for  a  specific,  clear  and  certain  writ- 
ten contract  which,  under  all  the  authorities,  is  the  only 
medium  through  which  the  parties  can  speak  as  to  what 
agreements  were  entered  into  at  that  time.  If  the  writing 
does  not  speak  the  truth,  then  there  is  a  way  to  make  it  do  so. 
But  until  it  is  impeached  in  some  of  the  legal  or  equitable 
modes  it  must  stand  as  the  final  determination  of  the  parties. 
The  rights  of  the  parties  must  be  governed  by  the  agree- 
ments between  them  as  shown  by  unimpeached  written  docu- 
ments executed  and  delivered  in  consummating  the  transac- 
tion. And  these  written  agreements  cannot  be  varied  or  con- 
tradicted by  a  parol  agreement  made  contemporaneously 
with  the  written  contract  of  sale.  A  parol  agreement,  as  to 
the  consideration  made  subsequently  to  such  written  con- 
tract, upon  sufficient  consideration,  would  present  an  en- 
tirely different  question.  Any  other  construction  would 
greatly  diminish,  and  in  many  cases  would  completely 
nullify,  the  force  and  effect  of  written  contracts  for  the  sale 
of  lands. 

The  case  of  Lawry  v.  Downey  (1898),  150  Ind.  364,  upon 
which  appellee  seems  to  rely,  is  not  analogous  to  the  case  be- 
fore us.  In  that  case  appellant  and  appellees  entered  into  a 
written  contract  for  the  exchange  of  certain  property,  each 
to  be  free  from,  and  clear  of,  all  liens  except  that  appellant's 
property  was  to  have  a  certain  mortgage  lien.  After  the  exe- 
cution of  the  written  contract,  and  prior  to  the  execution  of 
the  deeds,  appellees  ascertained  that  there  were  other  liens  on 
appellant's  property  in  addition  to  that  specified  in  the  con- 
tract. Appellees  then  refused  to  proceed  further  in  the  trans- 
action until  appellant  either  paid,  or  made  provision  for  the 
pajrment  of,  the  same.  Appellant,  to  induce  appellees  to  con- 
summate the  trade,  verbally  afrreed  to  pay  and  satisfy  said 
liens  within  ten  days,  as  a  further  consideration  for  appel- 
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lees'  property  to  be  conveyed  to  appellant.  Thereupon  ap- 
pellees, upon  the  faith  of  this  subsequent  parol  agreement, 
executed  and  delivered  deeds  of  their  property  to  appellant, 
and  received  in  return  deeds  for  appellant's  property.  Ap- 
pellant failed  to  keep  his  agreement  to  pay  oflf  and  satisfy 
these  liens.  Appellees  paid  them,  and  then  brought  suit  to 
recover  the  amount  so  paid,  as  and  for  purchase  money, 
which  appellant  owed  appellees  for  the  property  received 
from  them.  The  court  held  the  subsequent  parol  agreement 
a  valid  agreement,  that  the  amount  of  the  liens  constituted 
a  part  of  the  consideration  to  be  paid,  that  the  same  could  be 
proved  notwithstanding  the  recited  consideration  in  the 
deed,  and  that  appellees  should  have  a  vendor's  lien  therefor 
on  the  property  transferred — with  all  of  which  we  are  in  full 
accord.  In  passing  upon  that  case  the  court  reaffirms 
the  established  rules  heretofore  referred  to  in  this  opin- 
ion. Applied  as  they  are  to  the  facts  in  that  case,  they  can- 
not be  said  to  be  antagonistic  to  our  conclusion  herein  upon 
the  facts  before  us.  Under  our  view  of  the  case,  the  first  con- 
clusion of  the  court  was  correct,  but  the  second  and  third 
were  erroneous. 

Judgment  reversed,  with  instructions  to  the  lower  court  to 
restate  the  conclusions  of  law  in  conformity  herewith,  and 
render  judgment  accordingly. 

On  Petition  for  Rehearing. 

Hadley,  J. — Appellees  insist  that  the  court  has  erred  in 
the  foregoing  opinion  in  holding  that  the  assessment  for  the 

construction  of  the  drain  therein  mentioned  was  a 
6.    lien  which  amounted  to  a  breach  of  the  covenant  of 

warranty  in  a  deed  made  subsequently  to  the  filing  of 
the  petition  and  report  of  the  commissioners,  and  prior  to  the 
approval  by  the  court  of  the  assessment.  As  we  have  said, 
this  question  is  not  properly  before  us,  but  we  deemed  it 
necessary  to  consider  it  in  passing  upon  the  other  questions 
in  th(?  qase.     The  statute  is  clear  und  needs  no  construction^ 
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I'nder  the  statute  the  filing  of  the  petition  and  report  of  the 
commissioners  is  notice  to  all  whose  lands  are  named  there- 
in that  their  lands  are  to  be  assessed  to  pay  for  the  same  in 
the  amounts  named  in  the  report.  The  amount  of  the  lien  in 
reality  is  ascertained  at  the  time  of  filing  the  report  of  the 
commissioners,  although  it  may  be  released  by  the  action  of 
the  court.  It  is  well  settled  that  an  unascertained  assess- 
ment or  tax  may  be  such  a  lien  as  to  constitute  a  breach  of 
warranty.  Kirkpatrick  v.  Pearce  (1886),  107  Ind.  520; 
Lindsay  v.  Eastwood  (1888),  72  Mich.  336,  40  N.  W.  455; 
Hill  V.  Bacon  (1872),  110  Mass.  387;  Carr  v.  Dooley  (1876), 
119  Mass.  294;  Hutchins  v.  Moody  (1858),  30  Vt.  655; 
Lafferty  v.  Milligan  (1895),  165  Pa.  St.  534,  30  Atl.  1030. 

By  virtue  of  the  statute,  the  ditch  assessment  was  a  lien  at 
the  time  of  the  execution  of  contract  and  deed.  This  is  sup- 
ported by  abundant  authority:  Kirkpatrick  v.  Pearce, 
supra;  Hill  v.  Bacon,  supra;  Blackie  v.  Hudson  (1875), 
117  Mass.  181;  Carr  v.  Dooley,  supra;  Hutchins  v.  Moody, 
supra;  Peters  y.  Myers  (1868),  22  Wis.  602;  Lindsay  v. 
Eastwood,  supra;  Hartshorn  v.  Cleveland  (1890),  52  N.  J. 
L.  473,  19  Atl.  974.    Many  more  cases  could  be  cited. 

As  to  the  injustice  that  might  occur  under  our  construc- 
tion, as  pointed  out  by  appellees,  we  have  nothing  to  do,  as 
that  is  a  question  for  the  legislature.     But    in   this 

7.  case,  if  the  written  contract  does  not  declare  what  was 
intended,  the  law  should  not  be  blamed.  The  other 
questions  presented  in  the  brief  for  rehearing,  are  fully  cov- 
ered in  the  opinion. 

Petition  for  rehearing  denied. 
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United  States  Furniture  Company  v.  Taschner, 
by  next  friend. 

[No.  6,0C7.    Filed  January  25,  1907.    Rehearing  denied  October  9, 
1907.    Transfer  denied  December  13,  1907.] 

1.  Appeal. — Briefs.— Waiver, — Alleged  errors  not  discussed  are 
waived,    p.  673. 

2.  Same. — Complaint, — Defective  Paragraph. — When  Immaterial.— 
The  ruling  on  the  demurrer  to  a  paragraph  of  complaint  is  im- 
material, on  appeal,  where  the  court  gave  a  peremptory  instruc- 
tion denying  a  right  of  recovery  on  such  paragraph,    p.  673. 

3.  Oebtiobabi. — Correcting  Transcript, — Appeal. — Certiorari  lies  to 
correct  a  defect  in  the  transcript  on  appeal,    p.  674. 

4.  Pleading. — Complaint. — Factory  Act. — Dangerous  Machinery, — 
In  a  complaint  for  damages  caused  by  defendant's  violation  of 
§0  of  the  factory  act  (Acts  1899,  p.  231,  §70871  Bums  1901),  there 
must  be  an  allegation  showing  that  the  machinery  causing  the 
injury  was  of  the  class  designated  by  such  statute  to  be  guarded, 
p.  676. 

5.  Master  and  Servant. — Factory  Act. — Dangerous  Machinery.— 
"Shaper,** — ^A  "shaper,"  being  a  machine  used  In  making  mould- 
ing and  which  has  sharp  knives  or  "bits"  attached,  revolving  hor- 
izontally at  a  very  rapid  rate,  such  "bits"  cutting  the  wood  into 
the  desired  shape,  is  of  the  class  of  dangerous  machinery  included 
in  §9  of  the  factory  act  (Acts  1899,  p.  231,  §70871  Bums  1901), 
and  requires  guarding,    p.  676. 

6.  Pleading. — Complaint. — Factory  Act. — Guarding  Machinery, — 
Practicahility. — A  complaint,  under  §9  of  the  factory  act  (Acts 
1899,  p.  231,  §70871  Burns  1901),  alleging  that  the  machine  causing 
the  injury  was  of  such  character  as  required  the  use  of  guards 
and  that  such  guards  could  have  been  used  without  interference 
with  the  use  and  operation  thereof,  sufficiently  shows  that  it  was 
practicable  to  guard  such  machine,    p.  677. 

7.  Negligence. — Factory  Act. — Dangerous  Machinery. — Ouarding, 
— Injury, — Proximate  Result, — Where  Injury  to  the  servant  is  the 
result  of  the  master's  failure  to  guard  dangerous  machinery,  as  re- 
quired by  §70871  Bums  1901,  Acts  1899,  p.  231,  §9,  the  servant  has 
a  cause  of  action  therefor,    p.  677. 

8.  P1.EADING. — Complaint. — Failure  to  Guard  Machinery. — Injury. — 
Proximate  Cause, — ^A  complaint  showing  that  the  master  failed 
to  guard  a  "shaper"  and  that  plaintiff's  "injury  was  caused  by 
the  negligent  failure  of  defendant  to  provide  suitable  and  proper 
guards  for  said  machine,  and  properly  to  guard  the  same,"  suffi- 
ciently shows  that  such  failure  was  the  proximate  cause  of  the 
injury,    p.  677. 
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Prom  Superior  Court  of  Vanderburgh  County;  W.  M. 
Wheeler,  Special  Judge. 

Action  by  William  Earl  Taschner,  by  his  next  friend, 
against  the  United  States  Furniture  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Elmer  E.  Stevenson  and  Andrew  J.  Clark,  for  appellant. 
James  T.  Walker,  for  appellee. 

CoMSTOCK,  C.  J. — Appellee,  by  his  next  friend,  brought 
suit  and  recovered  judgment  below  for  $800  damages,  on  ac- 
count of  an  injury  to  his  right  hand,  received  while  operat- 
ing, as  an  employe  of  appellant,  a  machine  called  a 
**shaper."  An  amended  complaint  was  filed  in  three  para- 
graphs. A  demurrer  for  want  of  facts  was  sustained  to  the 
first  and  overruled  as  to  the  second  and  third.  The  cause 
was  put  at  issue  by  a  general  denial.  Appellant's  motion  for 
a  new  trial  was  overruled. 

The  assignment  of  errors  questions  the  sufficiency  of  the 

second  and  third  paragraphs  of  the  complaint  and  the  action 

of  the  court  in  overruling  appellant's  motion  for  a 

1.  new  trial.    Only  the  rulings  on  the  demurrer,  how- 
ever, are  discussed,  and  the  third  specification  of  error 

is  therefore  waived.  The  second  paragraph  of  the  amended 
complaint  alleged  that  the  appellant  failed  properly  to 
guard  a  machine,  which  should  and  could  have  been  guarded. 
The  third,  that  appellant  negligently  furnished  improper 
bits  or  knives  to  be  used  in  the  machine  operated  by  the  ap- 
pellee, which  bits  or  knives  were  of  improper  ** thinness," 
width  and  length. 

The  court  instructed  the  jury  that  there  could  be  no  re- 
covery based  upon  the  negligence  of  the  defendant  in  the  fur- 
nishing of  such  bits ;  that  the  only  ground  upon  which 

2.  the  plaintiff  could  recover,  if  at  all,  was  that  the  de- 
fendant failed  properly  to  guard  the  **shaper,"  and 

Vol.  40—43 
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that  by  reason  thereof,  and  without  fault  on  his  part,  he  re- 
ceived the  injuries  complained  of.  This  instruction  took 
from  the  consideration  of  the  jury  the  third  paragraph  of 
the  complaint,  and  its  sufficiency,  so  far  as  the  disposition 
of  this  case  is  concerned,  is  immaterial.  It  only  remains, 
therefore,  to  pass  upon  the  action  of  the  court  in  holding 
the  second  paragraph  good  as  against  a  demurrer  for  want 
of  facts. 

It  is  proper  to  state  that,  in  the  transcript  as  originally 
filed,  the  second  paragraph  states  that  guards  could  not  be 

used  upon  the  machine  in  question,  without  interfer- 
3.    ing  with  the  use  and  operation  thereof.    Upon  proper 

application  a  certiorari  was  granted  and  addressed  to 
the  clerk  of  the  Superior  Court  of  Vanderburgh  County,  in 
compliance  with  which  a  true  copy  of  said  paragraph  was 
filed  in  this  court,  showing  the  averment  to  be  that  guards 
could  have  been  used  without  interfering  with  the  use  and 
operation  of  said  machine.  This  paragraph  is  founded  upon 
section  nine  of  the  act  of  March  2,  1899  (Acts  1899,  p.  231, 
§7087i  Bums  1901),  entitled  ''an  act  concerning  labor,  and 
providing  means  for  protecting  the  liberty,  safety  and  health 
of  laborers,  providing  for  its  enforcement  by  creating  a  de- 
partment of  inspection,  and  making  an  appropriation  there- 
for, repealing  all  laws  in  conflict  therewith.*'  Section  nine 
contains  this  provision :  **  All  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set-screws  and  machinery  of  every 
description  therein,  shall  be  properly  guarded."  Said  sec- 
ond paragraph,  in  substance,  alleges,  that  the  plaintiff  is  sev- 
enteen years  of  age ;  that  at  the  time  he  received  his  injury 
he  was  employed  by  the  defendant  to  do  the  work  of  mak- 
ing mouldings  in  the  defendant's  factory;  that  defendant 
was  then  operating  a  factory  for  the  manufacture  of  fur- 
niture and  other  woodwork,  and  as  a  part  of  its  business 
manufactured  mouldings  for  use  in  making  furniture ;  that 
in  making  mouldings  there  was  used  in  said  factory  a  ma- 
chine called  a  **shaper";  that  in  said  work  it  was  necessary 
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to  use  npon  said  machine  sharp  knives,  called  **bits,"  which 
are  attached  to  the  machine  and  caused  to  revolve  at  a  speed 
of  4,000,  or  more,  revolutions  per  minute,  and  with  these  bits 
the  mouldings  were  made ;  that  the  bits  suitable  and  proper 
to  be  used  on  said  shaper  are  made  in  such  form  as  to  cut 
wood,  used  in  the  making  of  mouldings,  into  the  desired 
shapes,  and  of  such  length,  width,  and  thickness  as  safely  to 
be  cut  and  shaped  into  such  mouldings;  that  the  edges  of 
the  bits  are  so  curved  as  to  make  a  cut  in  the  wood  of  the 
shape  desired ;  that  they  are  similar  in  general  character  and 
use  to  the  teeth  of  a  circular  saw,  and  are  used  for  cutting 
wood  as  saws  are  used,  except  that  they  are  so  placed  and  set 
as  to  revolve  in  a  horizontal  direction  instead  of  a  perpen- 
dicular direction,  and  except,  further,  that  the  cutting  is  done 
on  the  edge  of  the  piece  of  wood  worked  upon,  and,  by  reason 
of  the  shape  of  such  bits,  the  cuts  in  the  wood  are  made 
curved  to  conform  to  the  shape  of  such  bits;  that,  on  the 
day  plaintiff  was  injured,  he  was  put  to  work  upon  a  shaper, 
and  was  directed  by  the  foreman  to  make  mouldings  of  a  cer- 
tain kind,  by  cutting  the  same  upon  said  shaper  with  the  bits 
set  and  placed  in  said  shaper  for  that  purpose  by  said  fore- 
man ;  that,  in  obedience  to  the  instructions  of  said  foreman, 
he  proceeded  to  make  the  mouldings  as  directed  by  him,  and 
in  so  doing  he  was  required  to  hold  and  guide  with  his  hands 
the  wood  to  be  cut  by  said  bits,  and  while  in  the  discharge  of 
his  duties  in  that  behalf  was  injured  as  hereinafter  stated; 
that  said  defendant  negligently  and  carelessly  failed  and  re- 
fused to  provide,  and  caused  to  be  used  upon  and  attached 
to  said  machine,  proper  and  suflBcient  guards  as  required  by 
law,  although  said  shaper  was  a  machine  of  such  character  as 
required  the  use  of  such  guards  and  such  guards  could  have 
been  used  without  intereference  with  the  use  and  operation 
thereof  as  defendant  well  knew.  It  is  further  averred  that, 
as  the  plaintiff  was  working?  at  said  machine,  under  the  di- 
rection of  the  foreman,  whose  orders  it  was  his  duty  to  obey, 
the  piece  of  wood  he  was  pressing  upon  the  bits  was  suddenly 
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thrown  with  such  force  and  in  such  a  manner  as  to  fdrce  his 
hand  upon  said  bits  then  revolving  at  a  high  rate  of  speed, 
and  three  of  his  fingers  were  then  and  there  cut  off;  that 
said  injury  was  caused  by  the  failure  of  defendant  to  pro- 
vide suitable  and  proper  guards,  and  properly  to  guard  the 
same  as  required  by  law ;  that  the  dangerous  condition  of  the 
machine,  and  its  unsuitableness  for  the  work  which  was  being 
done  without  such  guards,  were  well  known  to  the  defend- 
ant, and  that  the  defective  and  dangerous  condition  of  such 
machine,  in  the  condition  in  which  plaintiff  wj\s  directed  to 
work  upon  it,  was  unknown  to  the  plaintiff. 

The  first  objection  made  to  this  paragraph  is  that  it  fails 
to  aver  facts  to  show  that  the  shaper  is  of  the  class  of  ma- 
chinery specifically  designated  by  the  statute  to  be 

4.  guarded.    Such   averments   are  necessary.    Laporte 
Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290. 

The  title  of  the  factory  act  (Acts  1899,  supra)  indicates  its 

purpose.     It  is  broad  enough  to  embrace  a  wide  scope  in  its 

interpretation.     Section  nine  makes  it  the  duty  of  the 

5.  owner  of  any  establishment  of  the  kind  in  question  to 
furnish  contrivances  for  the  safety  of  the  employes, 

and  provides  that  all  saws  and  machinery  of  every  descrip- 
tion therein  shall  be  properly  guarded.  The  dangerous  part 
of  the  shaper  is  designated  as  the  knives  or  bits,  as  they  are 
similar  in  general  character  and  use  to  the  teeth  of  a  circular 
saw,  and  used  for  cutting  wood  as  saws  are  used,  except  that 
they  revolve  in  a  horizontal,  instead  of  a  perpendicular,  di- 
rection. They  belong  to  the  ** buzz-saw"  class  of  dangerous 
machinery.  These  knives  or  bits  are,  for  the  purposes  of  the 
statute,  saws,  their  oflBce  being  the  same.  "The  effect  of  the 
statute  is  to  impress  upon  certain  kinds  of  machinery,  such 
as  saws,  etc.,  the  character  of  dangerous  machinery,  and  to 
interdict  their  use  by  the  employers  unless  properly 
guarded."  Monteiih  v.  Kokomo,  etc,  Co.  (1902),  159  Ind. 
149,  58  L.  R.  A.  944.  See,  also,  Baltimore,  etc.,  B.  Co.  v. 
Cavanaugh  (1905),  35  lud.  App.  32.     To  deny  the  applica- 
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tion  of  the  statute  to  the  machinery  described  in  the  com- 
plaint would  be  to  ignore  its  objects. 

It  is  further  objected  that  there  is  an  absence  of  facts  to 

disclose  whether  it  was  practicable  properly  to  guard  the 

particular  machine  without  rendiering  it  useless  for 

6.  the  purpose  for  which  it  was  intended  to  be  operated. 
The  averment  is  that  the  machine  was  of  such  a  char- 
acter and  construction  that  such  guards  could  have  been  used 
without  interfering  with  the  use  and  operation  thereof.  The 
paragraph  describes  the  effect  of  the  failure  properly  to 
guard  the  machine,  namely :  that  the  bits  took  a  larger  hold 
on  the  wood  than  they  otherwise  would  have  done,  and  there- 
by caused  the  piece  of  wood  to  be  jerked  out  of  the  hand  of 
the  employe.    In  behalf  of  appellant  it  is  stated  that  the 

statute  does  not  require  guards  for  machinery  for  the 

7.  purpose  of  preventing  such  occurrences.    The  method 
of  injury  is  not  mentioned  in  the  statute ;  but,  if  it  is 

one  of  the  results  of  the  failure  to  use  proper  guards,  it  must 
be  conceded  that  it  was  one  of  the  casualties  intended  to  be 
guarded  against. 

Other  objections  urged  are  that  said  paragraph  does  not 

show  that  the  absence  of  the  guard  was  the  proximate  cause 

of  appellee's  injury;   that  it  does  not  directly,  but 

8.  only  by  way  of  recital,  allege  negligence  of  appellant. 
These  objections  are  not  well  taken.     The  machine  and 

the  manner  in  which  appellee  received  his  injury  are  de- 
scribed with  particularity,  and  it  is  averred  that  the  machine 
was  without  guards.  **And  plaintiff  says  such  injury  was 
caused  by  the  negligent  failure  of  defendant  to  provide  suit- 
able and  proper  guards  for  said  machine,  and  properly  to 
guard  the  same,  as  required  by  law."  This  was  the  direct 
averment  of  a  fact.  Blanchard-Hamilton  Furniture  Co.  v. 
Colvin  (1904),  32  Ind.  App.  398. 
Judgment  af&rmed. 
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DiVEN  ET  AL.   V.  BURLINGTON   SAVINGS  BaNK. 

[No.  5,063.    Filed  December  17.  1907.] 

1.  Trial. — Demurrers,- —Waiver  hy  Answer, — ^Defendants  by  filing 
an  answer  without  requiring  a  Judgment  on  their  demurrer  there- 
tofore filed,  waive  any  question  thereon,    p.  679. 

2.  MuinciPAL  CoBPORATiONS. — Street  Improvement  Liens. — Back- 
lying  Lots. — Baclv-lying  lots  within  150  feet  of  a  street  improYed 
under  the  provisions  of  §§4288-4294,  4206-4298  Burns  1894,  Acts 
1889,  p.  237,  and  Acts  1891,  p.  323,  are  liable,  though  the  owners 
have  no  notice  except  such  as  the  law  requires  to  be  published, 
for  the  payment  of  the  cost  of  such  improvement,  if  the  lots 
fronting  on  such  street  do  not  sell  for  a  sum  sufficient  to  pay  the 
assessment  levied,  even  though  the  frontager  signed  a  waiver  as 
provided  in  such  statutes,    p.  679. 

Prom  Superior  Court  of  Madison  County;  Henry  C. 
Ryan,  Judge. 

Suit  by  the  Burlington  Savings  Bank  against  Laura  M. 
Diven  and  others.  From  a  decree  for  plaintiff,  defendants 
appeal.    Affirmed. 

William  A.  Kiitinger  and  Patrick  J,  Casey,  for  appellants. 
Chester  B,  Masslich  and  Eugene  Dupee,  for  appellee. 

Myers,  J. — Appellee,  as  the  owner  of  a  bond  issued  by  the 
city  of  Anderson  for  the  improvement  of  Locust  street  in 
said  city,  sued  to  foreclose  the  lien  of  certain  unpaid  assess- 
ments against  various  lots  abutting  upon  said  improvement, 
and  also  upon  back-lying  lots  and  lands  within  one  hundred 
fifty  feet  of  the  improvement.  Special  findings  were  sub- 
mitted and  conclusions  of  law  stated  thereon,  and  decree 
in  favor  of  appellee  foreclosing  the  assessment  lien  against 
the  back-lying  lands  of  appellants,  and  ordering  that  the 
same  be  sold  to  pay  any  balance  unpaid  after  applying  the 
proceeds  from  the  sale  of  the  abutting  lots. 

The  record  shows  that  the  demurrer  of  appellants  Diven 
and  Diven  to  the  complaint  was  sustained,  but  no  judgment 


NOVEMBER  TERM,  3907.  679 

Dlven  V.  Burlington  Sav.  Bank— 40  Ind.  App.  678. 

was   asked   or   rendered   thereon.     Thereafter,   and 

1.  without  reference  to  the  former  ruling  on  the  Diven 
demurrer,  the  trial  court  made  a  general  ruling  that 

all  demurrers  to  the  complaint  were  overruled,  and  defend- 
ants reserved  an  exception.  They  then  filed  separate  an- 
swers, each  pleading  the  general  denial.  Appellant  Laura 
M.  Diven  filed  two  affirmative  paragraphs  of  answer,  to  each 
of  which  a  reply  in  denial  was  filed.  Upon  this  state  of  the 
record  appellants  Diven  and  Diven  insist  that  the  findings 
to  sustain  the  complaint  against  them  were  without  the  is- 
sues, and  that  the  conclusions  of  law  thereon  do  not  support 
a  decree  against  them.  The  facts  disclosed  by  the  record  in 
this  case,  under  the  ruling  of  the  court  in  Gordon  v.  Culbert- 
son  (1875),  51  Ind.  334,  warrant  the  conclusion  that  the 
Divens,  by  their  failure  to  insist  upon  a  decree  on  the  ruling 
of  the  coiirt  in  sustaining  their  demurrer  to  the  complaint 
and  by  filing  answers  to  the  complaint  waived  their  right 
under  such  ruling.  In  the  case  cited  it  is  said:  **The  ap- 
pellant, after  the  court  had  sustained  his  demurrers  to  the 
complaint,  having  pleaded  tcf  the  complaint,  without  insisting 
upon  judgment  on  demurrer,  must  be  held  to  have  waived 
the  demurrer." 

The  special  findings  show  that  under  the  act  of  March  8, 

1889    (Acts   1889,  p.  237),  known  as  the  Barrett  law,  as 

amended  March  6,  1891   (Acts  1891,  p.  323),  such 

2.  proceedings  were  had  that  Locust  street  in  the  city  of 
Anderson  was  improved,  and  the  property  abutting 

such  improvement  was  duly  assessed  for  the  cost  thereof; 
that  appellants  owned  back-lying  property  within  one  hun- 
dred fifty  feet  of  the  street  thus  improved;  that  the 
owner  of  the  abutting  property  so  assessed  and  described  in 
the  assessment  roll  filed  a  waiver  as  provided  by  law ;  that 
bonds  were  issued,  one  of  which  appellee,  as  owner,  is  seek- 
ing to  have  paid  out  of  the  proceeds  from  the  sale  of  abut- 
ting lots  and  back-lying  lands  within  one  hundred  fifty 
feet  of  said  improvement.   The  findings  also  show  that  the 
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back-lying  property  sought  to  be  sold  was  not  increased  in 
value  by  reason  of  said  improvement,  and  that  the  owners 
thereof  had  no  notice  of  any  lien  on  their  property,  except 
such  notices  as  were  required  to  be  published  under  the  law 
in  such  proceedings.  Upon  these  facts  it  is  argued  that  the 
legislature  does  not  have  power,  nor  can  it  vest  any  tribunal 
with  power,  to  make  special  assessments  for  street  improve- 
ments outside  of  the  actual  benefits  to  the  property  shown  by 
the  enhanced  value  thereof  on  account  of  such  improvement 
(McKee  v.  Town  of  Pendleton  [1900],  154  Ind.  652;  Adams 
V.  City  of  Shelbyville  [1900],  154  Ind.  467,  49  L.  R.  A.  797, 
77  Am.  St.  484) ;  and  that  where  lots  and  tracts  of  land 
abutting  upon  a  street  improved  under  the  Barrett  law,  and 
which  are  assessed  for  benefits  by  the  action  of  the  city  en- 
gineer and  the  common  council,  and  the  owner  of  a  lot  so 
assessed  for  benefits,  having  signed  a  waiver  by  which  he 
promises  to  pay  the  assessment,  and  the  city  has  issued  bonds, 
and  the  lot  owner  defaults,  the  holder  of  the  bond  can  only 
foreclose  the  assessment  actually  made  and  fixed  by  the  com- 
mon council,  and  cannot  foreclose  against  back-lying  lands, 
not  mentioned  in  any  of  the  proceedings  nor  the  assessment, 
although  within  one  hundred  fifty  feet  of  the  improvement. 
§§4290-4298  Bums  1901. 

Appellants  earnestly  and  forcefully  urge  both  propositions 
as  decisive  of  this  case  in  their  favor.  The  facts  in  the  case 
at  bar  are  so  nearly  like  those  in  the  cases  of  Voris  v.  Pitts- 
burg, Plate  Glass  Co.  (1900),  163  Ind.  599,  and  Cleveland, 
etc,  B.  Co.  V.  Porter  (1906),  38  Ind.  App.  226,  and  the  law, 
as  announced  in  the  case  first  cited  being  reaffirmed  on  peti- 
tion to  transfer  the  case  last  cited,  so  fully  settles  the  control- 
ling question  in  this  case,  that  it  would  be  useless  for  us  to 
take  the  time  and  space  to  express  our  views  on  the  law  ap- 
plicable to  the  facts  found. 

Judgment  affirmed. 
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Denney  v.  Denney. 

[No.  5,9f55.    Filed  December  17,  1907.] 

1.  CoNTBMFT.— 2V€ir  TiiaL—AppeaL— Under  §§1023,  1025  Bums 
1901,  §§1011,  1013  R.  S.  1881.  the  defendant.  In  cases  of  direct  or 
indirect  contempt,  may  move  for  a  new  trial,  file  bills  of  excep- 
tions, dnd  appeal,  as  in  criminal  cases,    p.  681. 

2.  Appeal. — AssignmetUs  of  Erront, — New  Trial, — Contempt. — In- 
dependent assignments  on  appeal,  whicli  should  be  made  grounds 
for  a  new  trial,  in  a  case  of  direct  contempt,  present  no  questions, 
p.  682. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Proceeding  by  Anna  W.  Denney  against  George  E.  Den- 
ney. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  W.  Watkins,  for  appellant. 

Hadley,  p.  J. — This  was  an  action  instituted  against  ap- 
pellant for  indirect  contempt  on  account  of  the  violation  of 
orders  of  the  court  theretofore  made  in  a  divorce  proceeding. 
An  affidavit  was  filed  setting  up  the  violation  of  the  orders, 
and  asking  that  appellant  be  brought  before  the  court  and 
adjudged  guilty  of  contempt.  Appellant  was  brought  be- 
fore the  court  by  the  sheriff,  accompanied  by  his  attorney, 
whereupon  he  was  put  on  oath  and  examined  by  the  court,  at 
the  conclusion  of  which  examination  he  was  adjudged  guilty 
of  contempt.  No  objections  were  made  by  appellant  or  his 
attorney  to  the  form  or  matter  of  the  affidavit  or  proceedings, 
and  no  exceptions  taken  to  any  part  thereof  except  the  judg- 
ment. No  motion  for  a  new  trial  or  other  motion  was  made 
assailing  the  judgment  or  rulings  of  the  court. 

In  this  state  of  the  record  no  question  is  presented  here  on 
appeal.  Section  1023  Bums  1901,  §1011  R.  S.  1881,  pro- 
vides that  in  cases  of  direct  contempt  the  defendant, 

1.    if  found  guilty,  may  move  that  the  court  grant  a  new 

trial  and  rescission  of  its  judgment  afjainst  him ;  and  if 

the  court  shall  thereupon  overrule  such  motion,  the  defendant 
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may  except  and  file  a  bill  of  exceptions,  as  in  other  criminal 
actions,  and  in  all  cases  an  appeal  shall  lie  thereupon  to  the 
Supreme  Court.  Section  1025  Bums  1901,  §1013  R.  S.  1881, 
provides  that  in  cases  of  indirect  contempt  the  defendant, 
having  appeared,  '*may  except,  file  a  bill  of  exceptions,  and 
appeal  to  the  Supreme  Court  in  the  same  manner  as  in  cases 
of  direct  contempt.*' 

All  of  the  errors  assigned  are  properly  grounds  for 

2.    a  new  trial,  and  not  properly  assignable  in  this  court. 

For  the  foregoing  reasons  the  judgment  is  afi&rmed. 


Vandalia  Railroad  Company  v.  Shadle. 

iNo.  6,008.    Filed  December  17,  1907.] 

1.  Appeal. — Parties, — Successors, — Assignments  of  Errors. — ^A  com- 
pany succeeding  to  the  rights  and  duties  of  the  judgment  defend- 
ant company,  In  order  to  appeal  from  the  judgment,  must  allege 
in  the  assignment  of  errors  the  facts  showing  that  it  is  the  legal 
successor  of  defendant    p.  683. 

2.  Pleading.  —  Complaint.  —  Railroads.  —  Fences.  —  Repairing.— A 
complaint,  under  §53'^  Bums  1901,  Acts  1885,  p.  224,  §3,  proYiding 
for  the  "repair"  of  a  railroad  right  of  way  fence  by  the  abutter, 
upon  refusal  to  repair  by  the  company,  does  not  need  to  negative 
any  of  the  exempting  provisions  of  §5323  Bums  1901,  Acts  1885, 
p.  224,  §1,  providing  for  the  building  of  a  fence  In  the  first  in- 
stance,   p.  084. 

Prom  Fulton  Circuit  Court;  Harry  Bemetha,  Judge. 

Action  by  diaries  W.  Shadle  against  the  Terre  Haute  & 
Logansport  Railway  Company.  From  a  judgment  for  plain- 
tiflP,  the  defendant's  successor,  the  Vandalia  Railroad  Com- 
pany, appeals.    Affirmed. 

Samuel  Parker,  Enoch  Myers,  Andrew  Anderson,  and  W. 
0.  Crabill,  for  appellant. 
Holman  &  Stephenson,  for  appellee. 

CoMSTOCK,  J. — Appellee  recovered  judgment  against  ap- 
pellant for  $81.45,  for  building  a  fence  along  the  appellant's 
right  of  way,  on  his  land,  and  for  attorneys'  fees. 
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The"  only  error  relied  upon  is  the  overruling  of  the  de- 
murrer, for  want  of  facts,  of  the  Terre  Haute  &  Logansport 
Railway  Company,  to  the  complaint: 

The  action  was  prosecuted  to  final  judgment  against  the 

Terre  Haute  &  Logansport  Railway  Company,  but,  while  the 

action  was  pending,  that  company  and  four  other  rail- 

1.  road  companies  were  consolidated  under  the  laws  of 
Indiana,  and  became  one  company,  under  the  name  of 
Yandalia  Railroad  Company.  This  last-named  company, 
making  appropriate  averments  showing  the  consolidation  and 
its  succession  to  the  rights  and  duties  of  the  Terre  Haute  & 
Logansport  Railway  Company,  assigns  errors  on  the  record 
of  this  cause  and  is  the  appellant  in  this  appeal 

The  complaint,  in  substance,  avers  that  the  plaintiff  is  now, 
and  for  more  than  ten  years  last  past  has  been,  the  owner  of 
a  certain  piece  of  real  estate  (describing  the  same)  in  Pulton 
county,  Indiana,  lying  west  of  the  defendant's  railroad  right 
of  way;  that  said  land  lies  about  one  mile  south  of  DeLong 
station;  that  said  station  is  maintained  by  the  defendant 
company  and  is  the  nearest  station  to  plaintiff's  said  land, 
where  freight  is  shipped  and  received ;  that  defendant  main- 
tained an  agent  at  said  station ;  that  the  plaintiff's  east  line 
of  said  tract  of  land  is  the  west  line  of  the  defendant's  right 
of  way;  that  the  defendant's  railroad  was  constructed,  and 
its  right  of  way  along  the  plaintiff's  said  line  fenced,  prior 
to  the  year  1885 ;  that  for  some  time  previous  to  October  31, 
1900,  said  fence  became  so  out  of  repair  that  it  would  not 
turn  stock  of  any  kind,  and  that  it  became  necessary  to  build 
substantially  a  new  fence;  that  prior  to  October  31,  1900, 
plaintiff  called  defendant  company's  attention  to  said  fence, 
and  requested  that  it  be  rebuilt;  that  the  defendant  failed 
and  refused  to  rebuild  the  same  or  to  repair  it ;  that  there- 
after, to  wit,  on  November  1, 1900,  the  plaintiff  served  notice 
upon  Charles  Apt,  the  company's  agent  at  said  station  of 
DeLong,  both  by  reading  to  him  and  by  leaving  with  him  a 
true  copy  of  the  notice,  informing  the  company  that  said 
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fence  was  out  of  repair  and  would  not  turn  stock,  describing 
and  giving  the  line  of  the  fence,  being  the  fence  along  the 
west  side  of  the  company's  railroad  track,  and  further  in- 
forming the  company  that  if  the  same  was  not  put  in  repair 
so  as  to  turn  stock  as  required  by  law,  within  the  time  fixed 
in  the  law,  the  defendant  would  make  the  repairs  and  charge 
the  expense  thereof  to  the  defendant  as  fixed  by  statute ;  that 
the  defendant  failed  and  refused  to  rebuild  or  repair  said 
fence,  or  to  oflfer  to  do  so ;  that  the  plaintiflP,  in  accordance 
with  said  notice  and  his  authority  under  the  law,  on  Novem- 
ber 5,  1901,  commenced  the  construction  of  said  fence,  and 
completed  the  same  on  April  11,  1901,  building  the  same  on 
the  extreme  west  edge  of  the  company's  right  of  way;  that 
the  material  and  labor  therefor  cost,  in  the  aggregate,  $41.55 
(setting  out  the  items  for  material  and  labor  aggregating 
said  amount) ;  that  on  April  22,  1901,  plaintiff  furnished  to 
said  Apt,  as  the  agent  of  said  company,  an  itemized  state- 
ment of  said  material  and  labor,  which  statement  was  sworn 
to  by  the  plaintiff  on  April  22,  1901,  and  the  receipt  thereof 
duly  acknowledged  by  Apt  on  said  day ;  that  said  company 
failed  and  refused  to  pay  said  sum.  Wherefore  the  plaintiff 
demands  judgment,  etc. 

The  objection  made  to  the  complaint  is  that  it  does  not 

negative  or  attempt  to  negative  the  exceptions  contained  in 

§5323  Bums  1901,  Acts  1885,  p.  224,  §1.     The  objec- 

2.  tion  is  not  well  taken  because  the  action  is  based  upon 
§5325  Bums  1901,  Acts  1885,  p.  224,  §3.  It  is  an 
action  to  recover  for  the  rebuilding  of  a  fence  which,  for 
years,  had  been  permitted  by  the  defendant  to  be  and  re- 
main out  of  repair,  and  which  the  defendant  had  refused  to 
rebuild  or  to  repair.  This  is  manifest  from  the  complaint 
and  the  notice  under  which  the  plaintiff  proceeded.  Said 
section  contains  no  exceptions  that  should  be  negatived.  No 
other  objection  being  pointed  out  to  the  complaint,  the  judg- 
ment is  afiirmed. 

Judgment  afiirmed. 
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Elwood  State  Bank  v.  Mock. 

[No.  6,006.    Filed  December  19,  1907.] 

1.  Pu&ADiNO. — Complaint. — Mechanics*  Liens. — Demurrer. — Initial 
Attack  on  Appeal. — ^A  complaint  alleging  that  plaintiff  furnished 
machinery  to  the  defendant  factory  owner  for  use  in  his  factory 
and  that  it  was  so  used;  that  said  defendant  is  insolvent;  that 
said  defendant  is  indebted  to  various  persons,  who  claim  an  in- 
tei-est  in  the  real  estate  involved,  such  persons  being  Joined  as 
defendants  and  required  to  answer  as  to  their  interests;  that 
plaintiff  duly  flled  notice  of  his  Intention  to  hold  a  Hen,  and  pray- 
ing a  decree  of  foreclosure,  together  with  the  appointment  of  a 
receiver.  Is  sufladent  on  demurrer  as  well  as  upon  an  initial  at- 
tack on  appeal,    p.  685. 

2.  Appeal. — Vacation. — Parties. — ^Persons  who  are  not  parties  to 
the  judgment  appealed  from,  though  parties  to  the  action,  are  not 
necessary  parties  In  a  vacation  appeal,    p.  687. 

3.  Mechanics*  Liexs. — Waiver. — Machinery. — Retaining  Title. — 
The  retention  of  the  title  to  machinery  sold  to  defendant  for  use 
in  a  factory  is  not  a  waiver  of  the  vendor's  right  to  a  mechanic's 
lien  therefor,    p.  687. 

4.  Trial. — Special  Findings. — Mechanics'  Liens. — Waiver. — Retain- 
ing Title. — Sales. — It  is  not  necessary,  in  a  suit  to  foreclose  a 
mechanic's  lien,  for  the  special  findings  to  show  that  the  vendor 
who  expressly  retained  his  title  to  the  machinery  sold,  elected 
to  treat  the  sale  as  absolute,  since  the  filing  of  the  suit  constitutes, 
of  itself,  such  election,    p.  688. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Suit  by  James  P.  Mock  against  the  Elwood  State  Bank  and 
others.  From  a  decree  for  plaintiff,  the  Elwood  State  Bank 
appeals.    Affirmed. 

0.  A.  Armfield  and  Patrick  J.  Casey,  for  appellant. 
Oriffin  &  Broadbent  and  Kittinger  &  Divert,  for  appellee. 

RoBY,  C.  J. — The  amended  complaint  filed  by  James  P. 

Mock  set  up  an  indebtedness  to  him  by  John  P.  Rodefer,  and 

averred  that  said  defendant  Rodefer  was  the  owner  of 

1.    certain  real  estate;    that  he  owned  and  operated  a 

manufacturing  establishment ;  that  said  indebtedness 

was  incurred  for  machinery  sold  to  be  used,  and  which  was 

used,  in  the  improvement  of  said  factory;   that  Rodefer  is 
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insolvent;  that  he  is  indebted  to  various  persons  in  large 
amounts,  who  claim  liens  on  his  real  estate,  and  said  persons 
are  made  defendants  to  answer  to  their  respective  interests ; 
that  the  plaintiff  duly  filed  notice  of  his  intention  to.  hold  a 
lien  upon  a  described  portion  of  defendant  Rodefer's  real 
estate  for  said  sums  so  due  him.  The  relief  demanded  was 
judgment  for  said  amount  owing  to  him,  for  a  decree  of  fore- 
closure of  his  lien,  and  for  the  appointment  of  a  receiver  to 
take  charge  of  and  preserve  the  property  of  said  Rodefer. 
The  pleading  is  an  extended  one  and  the  foregoing  summary 
is  not  designed  more  than  to  indicate  its  general  character. 
No  demurrer  was  addressed  to  this  pleading. 

The  objection  is  first  made  by  the  appellant,  by  assignment 
of  error,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  facts  therein  stated  are 
sufficient  to  bar  any  subsequent  action  for  the  same  cause  and 
therefore  the  assignment  cannot  be  sustained.  Efroymson 
V.  Smith  (1902),  29  Ind.  App.  451,  454;  Xenia  Real  Estate 
Co.  V.  Macy  (1897),  147  Ind.  568,  572.  It  would  also  have 
been  sufficient  as  against  a  demurrer. 

The  court  appointed  a  receiver  who  took  charge  of  the 
business  and  property  of  said  defendant.  Subsequently  a 
number  of  intervening  petitions  were  filed  by  other  creditors. 
The  issues  formed  upon  the  appellee's  complaint  were  tried 
by  the  court,  and,  upon  request  of  the  parties,  special  find- 
ings were  made  and  conclusions  of  law  stated  thereon.  In 
accordance  with  such  conclasions  judgment  was  rendered  in 
favor  of  appellee  for  $3,616.68  and  costs,  and  a  decree  fore- 
closing his  lien  for  said  sum  and  declaring  the  priority  of 
such  lien.  From  this  judgment  and  decree  the  Elwood  State 
Bank,  holding  Rodefer 's  notes  for  $4,000,  secured  by  mort- 
gage upon  the  real  estate  covered  by  appellee's  lien,  appeals, 
it  having  filed  an  intervening  petition  asking  judgment  upon 
its  notes  and  foreclosure  of  its  mortgage. 

Appellee  has  seasonably  moved  to  dismiss  said  appeal  for 
lack  of  parties.     The  First  National  Bank  of  Elwood.  after 
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the  appointment  of  the  receiver  as  aforesaid,  filed  its 

2.  petition  seeking  to  foreclose  a  mortgage  held  by  it 
upon  said  real  estate.  This  petition,  that  of  the  El- 
wood State  Bank,  and  the  complaint  of  Mock  were  consoli- 
dated and  tried  together,  the  priorities  of  the  respective  liens 
being  directly  involved.  In  the  petition  of  the  First  Na- 
tional Bank  the  Taylor  Belting  Company  was  named  as  a  de- 
fendant. It  does  not  appear  that  summons  was  served  upon 
it,  or  an  appearance  entered.  Its  name  is  contained  in  the 
caption  of  the  special  findings,  but  no  fact  is  found  in  any- 
wise aflfecting  it.  This  is  a  vacation  appeal,  and  parties  to 
the  judgment  are  necessary  parties  to  the  appeal.  §647 
Burns  1901,  §635  R.  S.  1881 ;  Ewbank's  Manual,  §144.  The 
Taylor  Belting  Company  was  not  before  the  court  and  was 
not  a  party  to  the  judgment.  The  Aurora  Fire  Clay  Com- 
pany was  also  named  as  a  defendant  in  the  petition  of  the 
First  National  Bank  and  filed  a  disclaimer  of  interest  in  the 
subject  thereof.  There  was  no  judgment  for  or  against  said 
company,  and  it  is  neither  a  necessary  nor  proper  party  to 
the  appeal.  Clear  Creek  Tp.  v.  Rittger  (1895),  12  Ind.  App. 
355.  The  same  considerations  apply  to  the  motion  to  dis- 
miss, so  far  as  it  is  based  upon  the  absence  of  Gilchrist, 
lie  is  not  a  party  to  the  judgment  appealed  from.  Appel- 
lee's motion  to  dismiss  the  appeal  is  therefore  overruled. 
The  substantial  questions  upon  which  the  disposition  of  this 
cause  depends  arise  upon  the  facts  contained  in  the  special 
findings  of  the  court.  Those  questions  can  be  most  clearly 
stated  in  the  form  of  abstract  propositions;  such  proposi- 
tions being  deduced  from  and  inclusive  of  the  facts  thus 
found. 

The  first  question  is  whether  a  vendor  of  machinery,  by 
stipulating  in  the  contract  of  sale  that  the  title  to  such  ma- 
chinery remains  in  him  until  the  full  payment  of  the 

3.  purchase  price  is  made,  does  thereby  waive  the  right 
to  take  and  hold  a  mechanic's  lien.     The  holding  is 

that  he  does  not  thereby  waive  such  right.    The  reasons  for 
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such  holding  are  stated  with  much  particularity  in  the  cases 
hereafter  cited,  and  nothing  would  be  gained  by  a  repetition 
of  them  here.  Case  Mfg.  Co.  v.  Smith  (1889),  40  Fed.  339, 
5  L.  R.  A.  231 ;  Chicago,  etc.,  R.  Co.  v.  Union  Rolling-Mill 
Co.  (1884),  109  U.  S.  702,  720,  27  L.  Ed.  1081,  3  Sup.  Ct. 
594;  Hooven,  etc.,  Co.  v.  Featherstone  (1900),  99  Fed.  180; 
Geer  v.  School  Dist.,  etc.  (1907),  111  Fed.  682,  49  C.  C.  A. 
229 ;  Warner  Elevator  Mfg.  Co.  v.  Capitol,  etc.,  Loan  Assn. 
(1901),  127  Mich.  323,  86  N.  W.  828,  89  Am.  St.  473;  Great 
Western  Mfg.  Co.  v.  Hunter  (1883),  15  Neb.  32,  16  N.  W. 
759. 

The  second  question  is  whether  a  special  finding,  which 

does  not  state  that  the  vendor  elected  to  treat  the  sale  as 

absolute,  will  sustain  conclusions  of  law  under  which 

4.  he  is  entitled  to  a  judgment  foreclosing  a  mechanic's 
lien  on  account  of  machinery  purchased  under  such  a 
contract.  The  answer  to  this  is  in  the  aflSrmative.  The  rule 
that  a  special  finding  must  contain  a  finding  upon  all  facts 
necessary  to  entitle  a  party  having  the  burden  to  recover  is 
unquestionable,  but  the  bringing  of  a  suit  to  recover  the 
purchase  price  of  the  machinery  from  the  vendee,  and  for 
the  foreclosure  of  his  statutory  lien,  is  in  itself  an  election 
to  waive  the  right  secured  by  contract.  Gaar,  Scott  &  Co.  v. 
Fleshman  (1906),  38  Ind.  App.  490;  Turk  v.  Carnahan 
(1900),  25  Ind.  App.  125,  81  Am.  St.  85;  Smith  v.  Barber 
(1899),  153  Ind.  322.  A  statement  in  the  special  findings 
that  vendor  has  brought  such  suit  could  add  nothing  to  the 
knowledge  already  possessed  by  the  court.  The  record  is 
conclusive  of  the  fact.  It  became  fixed  by  a  defibiite  act  at  a 
precise  time,  and  no  question  concerning  it  can  arise.  1 
Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §514. 

Other  points  discussed  relate  to  the  sufficiency  of  the 
findings  and  evidence.  They  are  not  well  taken,  and  the 
judgment  is  therefore  affirmed. 
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Columbus  Street  Railway  &  Light  Company  v. 
Reap,  by  next  friend. 

[No.  6,121.    FUed  December  19,  1907.] 

Street  Railboads.— J\^cpWpeiice. — Jividence. — Evidence  that  a  boy 
left  his  horse  untied  standing  beside  tlie  street  railroad  track; 
that  such  horse  stood  there  until  the  street-car  came  opposite  to 
It,  when  it  became  frightened  and  backed  the  delivery  wagon  to 
which  it  was  hitched  against  such  car,  causing  a  collision  and 
injuries  to  a  companion  boy  riding  in  such  wagon;  that  neither 
the  inexperienced  motorman  oi)erating  the  car  nor  the  experienced 
motorman  standing  by  his  side  saw  anything  to  indicate  that 
the  horse  would  take  fright;  that  the  motorman  stopped  his  car 
as  soon  as  possible  after  he  saw  the  fright  of  the  horse  and  that 
he  could  not  see  the  boy  in  the  wagon,  does  not  support  a  verdict 
that  the  company  was  guilty  of  negligence. 

Prom   Bartholomew   Circuit    Court;    Marshall  Hacker, 
Judge. 

Action  by  Philip  H.  Reap,  by  his  next  friend,  against  the 
Columbus  Street  Railway  &  Light  Company.  From  a  judg- 
ment on  a  verdict  for  plaintiflf  for  $200,  defendant  appeals. 
Reversed, 

Francis  T.  Eord  and  James  F.  Cox,  for  appellant. 
C.  E.  Cusier,  for  appellee. 

Rabb,  J. — The  appellee  sued  the  appellant  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  him, 
resulting  from  a  collision  between  one  of  appellant's  electric 
street-cars,  while  the  same  was  passing  over  its  line  on  Chest- 
nut street  in  the  city  of  Columbus,  and  a  delivery  wagon  in 
which  the  appellee  was  sitting,  and  which  at  the  time  of  the 
collision  was  temporarily  standing  in  said  street,  which 
collision  is  alleged  to  have  occurred  through  the  negligence 
of  appellant's  servants  in  charge  of  the  car.  The  cause  was 
put  at  issue,  tried  by  a  jury,  verdict  returned  in  favor  of  the 
appellee,  appellant's  motion  for  a  new  trial  overruled,  and 
judgment  rendered  against  it  on  the  verdict.  The  overruling 
Vol.  40—44 
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of  appellant's  motion  for  a  new  trial  is  assigned  as  error 
in  this  court. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is  the  in- 
suflBeieney  of  the  evidence  to  sustain  the  verdict. 

The  complaint  alleged  that  at  the  place  where  the  acci- 
dent occurred  the  space  between  the  street  railroad  rail  and 
the  gutter  was  about  the  width  of  an  ordinary  carriage.  The 
proof  showed  that  it  was  fourteen  feet.  The  complaint  al- 
leged that  the  street-car  was  running  at  the  rate  of  fifteen 
miles  an  hour,  a  high  and  unreasonable  rate  of  speed.  The 
evidence  most  favorable  to  appellee  showed  that  the  car  was 
running  at  a  speed  of  six  or  seven  miles  per  hour,  and  that 
that  was  the  speed  at  which  it  ordinarily  ran.  The  complaint 
alleged  that  the  car  was  in  charge  of  an  incompetent  and  in- 
experienced mortoman,  who  had  never  operated  a  motor-car 
prior  to  the  day  of  the  accident.  The  evidence  showed  that 
the  motorman  who  had  control  of  the  motor  at  the  time  of  the 
accident  was  a  new  employe  of  the  appellant,  just  learning 
the  business;  that  the  day  on  which  the  accident  happened 
was  iis  third  day  of  trial  as  a  motorman;  that  the  com- 
pany sent  with  him  a  competent  and  experienced  motorman 
to  teach  him  how  to  operate  the  motor,  and  he  was  present 
with  him,  standing  within  two  and  one-half  feet  of  him,  at 
the  time  the  accident  happened.  The  complaint  alleged  that 
the  horse  attached  to  the  delivery  wagon  became  frightened 
and  unmanageable,  and  backed  the  wagon  onto  the  track 
when  the  street-car  was  a  distance  of  400  feet  away ;  that  the 
horse  and  wagon  were  in  plain  view  of  the  motorman  for  the 
entire  distance ;  that  those  in  charge  of  the  car  could  and  did 
see  that  the  horse  was  frightened  and  unmanageable;  that 
the  appellee  was  powerless  to  control  the  horse  or  to  prevent 
a  collision ;  that  the  motorman  saw  appellee's  peril  in  time  to 
avoid  the  accident.  The  evidence  most  favorable  to  appellee, 
a  boy  of  ten  years,  showed  that  he  <rot  into  the  delivery 
wagon  to  ride  with  another  boy  of  thirteen  years  of  age, 
who  was  in  charge  of  tlic  wagon  delivering  groceries  for  his 


NOVEMBER  TERM,  1907.  691 

Coluuibus  St.  R.,  etc.,  Co.  v.  Reap — 40  Ind.  App.  G89. 

employer ;  that  the  boy  in  charge  of  the  wagon  drove  it  up 
by  the  sidewalk,  fastened  the  lines  in  some  way  to  the  wagon, 
and  left  it  about  four  and  one-half  feet  from  the  ear  track, 
and  went  upstairs  to  deliver  goods,  leaving  the  appellee  in 
the  wagon  alone ;  that  he  did  not  tie  the  horse ;  that  it  was  a 
gentle  animal,  and  had  been  used  on  the  streets  of  Columbus, 
and  been  worked  in  a  delivery  wagon  by  this  same  boy,  who 
then  had  charge  of  it,  for  four  months  previous  to  the  ac- 
cident ;  that,  while  the  delivery  boy  was  gone,  the  street-car 
turned  the  comer  and  came  into  Chestnut  street,  two  and 
one-half  blocks  away ;  that  the  horse  gave  no  manifestations 
of  fright  that  were  observable  by  the  two  motormen  on  appel- 
lant's  car  until  the  street-car  passed  Fifteenth  street,  when 
the  horse  suddenly  began  to  shy  and  back;  that  the  acci- 
dent happened  about  forty  feet  south  of  Fifteenth  street. 

Appellee's  witness,  Elmer  Brisben,  who  was  seated  on 
the  sidewalk  immediately  in  front  of  the  horse,  testified  that 
he  did  not  notice  the  horse  until  the  car  arrived  near  Fif- 
teenth street;  that  the  motorman  was  ringing  the  bell  for 
Fifteenth  street ;  that  the  horse  started  to  back  and  the  wit- 
ness jumped  over  the  railing  to  catch  it,  but  the  car  hit  the 
wagon  before  he  could  reach  the  horse.  The  delivery  wagon 
had  a  top,  and  was  standing  in  such  a  position  that  the  mo- 
torman was  unable  to  see  the  boy  seated  in  the  wagon.  Said 
witness  testified  that  when  he  observed  the  wagon  one  wheel 
was  within  about  one  foot  of  the  track. 

McPeak,  another  of  appellee's  witnesses,  who  was  stand- 
ing on  the  sidewalk  opposite  the  place  where  the  accident  oc- 
curred, testified  that  when  the  car  was  within  twenty  or 
thirty  feet  of  the  wagon  it  stood  about  four  feet  from  the 
track ;  that  the  horse  shied  and  the  collision  occurred. 

The  new  motorman,  Shoemaker,  testified  that  he  saw  the 
horse  and  wagon  standing  at  the  side  of  the  street  when  he 
was  one  and  one-half  blocks  away,  and  kept  them  under  ob- 
servation until  the  collision;  that  from  the  position  of  the 
wagon  he  could  not  see  the  boy;  that  he  observed  nothing 
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unusual  about  the  horse  until  just  as  the  car  got  to  it,  when 
it  shied  and  backed  the  wagon  against  the  car;  that  he 
turned  on  the  brake  at  once,  and  stopped  the  car  as  soon  as 
it  could  be  done. 

Walter  Chitty,  the  old  motorman  who  was  with  Shoe- 
n\aker,  testified  that  he  was  on  the  car  with  Shoemaker,  teach- 
ing him  the  business ;  that  he  stood  in  the  door  of  the  vesti- 
bule, where  he  could  see ;  that  he  saw  the  horse  and  wagon 
while  the  car  was  more  than  a  block  away;  that  when  he  first 
observed  the  wagon  it  stood  four  feet  from  the  track ;  that 
the  horse  showed  no  signs  of  fright  until  the  car  was  near  it, 
when  it  suddenly  shied  and  backed  the  wagon  against  the 
car. 

There  is  no  substantial  conflict  in  the  testimony  of  these 
witnesses,  and  it  is  perfectly  plain  from  their  evidence  that, 
until  the  motorman  was  almost  opposite  the  horse,  and  too 
late  to  avoid  the  collision,  there  was  nothing  about  the 
horse's  appearance  or  conduct  that  would  naturally  lead  him 
to  anticipate  that  he  might  not  safely  pass  it. 

The  evidence  without  contradiction  shows  that  the  col- 
lision did  not  occur  between  the  wagon  and  the  front  end  of 
the  car,  but  with  the  car  step,  indicating  clearly  that  the 
wagon  was  backed  against  the  car  while  it  was  passing.  The 
facts  testified  to  by  appellee's  witness  Brisben  illustrate  the 
suddenness  of  the  whole  affair,  and  show  with  more  clear- 
ness than  the  mere  guess  of  witnesses  in  reference  to  the  dis- 
tance the  car  was  from  the  horse  when  it  first  manifested 
fright.  Brisben  says  that  he  was  sitting  on  the  sidewalk 
just  in  front  of  the  horse.  The  instant  he  noticed  the  danger 
he  leaped  over  the  railing  to  catch  the  horse,  but  before  he 
could  reach  it  the  collision  had  occurred. 

While  it  is  true  that  the  motorman  in  charge  of  the  mo- 
tor on  the  car  in  this  instance  was  inexperienced,  that  fact 
of  itself  does  not  constitute  negligence  on  the  part  of  the 
street  railroad  company.  It  is  necessary  that  men  learn  the 
business.    The  operation  of  motor-cars  is  not  a  natural  gift, 
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and  we  can  conceive  of  no  other  way  in  which  the  business 
can  be  learned  than  the  one  that  was  employed  in  this  case 
by  the  company.  They  had  taken  the  precaution  to  provide 
a  skilled  and  experienced  motorman  to  accompany  the 
novice  and  teach  him  the  art,  and  presumably  to  see  that  no 
harm  came  from  his  inexperience;  this  man  was  present  at 
the  time  the  accident  occurred,  and  it  is  not  manifest  from 
the  evidence  that  if  the  experienced  motorman  had  been 
in  control  of  the  motor  at  the  time,  the  accident  would 
not  have  happened  just  as  it  did.  The  evidence  fails  to  show 
any  negligence  upon  the  part  of  the  motorman,  inexperienced 
though  he  was,  that  proximately  caused  the  collision.  The 
negligence  bringing  about  the  accident  was  the  negligence 
of  the  delivery  boy  in  leaving  the  horse  unsecured,  alongside 
the  street  railroad  track.  The  motorman  had  the  right  to 
assume,  when  he  saw  the  horse  and  wagon  standing  beside 
the  track,  and  out  of  danger,  that  he  could  safely  pass  with- 
out slackening  the  speed  of  his  car;  that  either  the  horse 
was  properly  secured,  or  that  it  would  not  frighten  at  the 
car.  Citizens  St.  B.  Co.  v.  Lowe  (1895),  12  Ind.  App.  47; 
Kessler  v.  Citizens  St.  R.  Co.  (1898),  20  Ind.  App.  427;  27 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  71,  and  cases  cited. 

The  evidence  in  this  case  was  not  sufficient  to  sustain  the 
verdict  of  the  jury,  and  appellant's  motion  for  a  new  trial 
should  have  been  sustained. 

Cause  reversed,  and  a  new  trial  ordered. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Wuest,  by  next  friend. 

[No.  0,210.    Bailed  December  19,  1907.] 

1.  Attorney  and  Client. — Officers. — Duties  to  Court, — An  attorney 
is  an  officer  of  the  court,  and  it  is  his  duty  to  assist  tiie  court  to 
arrive  at  tlie  justice  of  tiie  litigation  to  which  his  client  is  a 
party,    p.  694. 

2.  Appeal. — Briefs. — Appellate  Court's  Right  to  Require. — Costs. — 
The  Appellate  Court  may  order  the  filing  of  a  brief  by  the  ap- 
pellee, the  costs  occasioned  thereby  being  taxable  to  appellee,  p.  694. 
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From  Ripley  Circuit  Court ;  Willard  New,  Judge. 

Action  by  William  Wuest,  by  his  next  friend,  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. Prom  a  judgment  on  a  verdict  for  plaintiff  for 
$2,000,  defendant  appeals.    Brief  ordered, 

(Por  decision  on  merits  see  —  Ind.  App.  — .) 

L.  J.  Hackney,  John  0.  Cravens  and  Thomas  8.  Cravens, 
for  appellant. 

/.  H.  Connelly,  for  appellee. 

Per  Curiam. — The  transcript  herein  contains  555  type- 
written pages.  Appellant  has  filed  a  printed  brief  of  53 
pages.  The  attorney  who  acted  for  appellee  in  the  trial  court 
appears  for  him  in  this  court.  No  brief  has  been  filed  for 
appellee,  and  the  judgment  might  be  reversed  under  the 
rule  declared  in  Hanrahan  v.  Knickerbocker  (1905),  35  Ind. 
App.  138,  hnd  McAfee  v.  Bending  (1905),  36  Ind.  App.  628. 
An  attorney  is  an  oflScer  of  the  court.  He  possesses,  as 
such,  certain  privileges,  and  is  protected  by  the  court  in  the 
discharge  of  his  duties.     He  owes  a  corresponding 

1.  duty  both  to  the  court  and  to  his  clients.    There  is  a 
letter  on  file  in  this  case,  signed  by  the  attorney  for 

appellee,  stating  that  he  **does  not  desire  to  file  any  brief, 
as  the  record  shows  no  error  and  the  causes  may  be  distrib- 
uted at  any  time. ' '  To  accept  this  as  a  confession  of  error 
may  result  in  hardship  to  the  client,  because  of  the  failure 
of  the  attorney  to  discharge  his  duty;  and,  in  the  exercise 
of  the  inherent  discretion  relative  to  such  matters,  the  order 
made  herein  will  not  be  for  the  attorney  to  show  cause,  as  it 
well  might  be,  but  will  be  directed  to  the  appellee. 

It  is  therefore  ordered  that  the  appellee  file  a  brief  upon 

the  merits  of  this  appeal  within  sixty  days  from  this  date, 

and  the  clerk  is  directed  to  cause  a  certified  copy  of 

2.  this  order  to  be  served  upon  the  appellee  personally, 
and  all  costs  caused  hereby  are  taxed  to  appellee. 
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Grand  Trunk  Western  Railway  Company  v. 
The  State. 

[No.  5,925.    Filed  December  19,  1907.] 

1.  Statutes. — Grammatical  Construction, — Intent,— The  courts  in 
construing  a  statute  will  ascertain  the  legislative  intent,  though 
they  have  to  disregard  the  grammatical  construction  of  the  lan- 
guage used.    p.  697. 

2.  Same. — Uncertainty. — Railroads. — Flagmen  at  Highway  Cross- 
ings.— Section  5260  Burns  1908,  Acts  1891,  p.  364,  §1,  providing 
that  ''all  railroads  owned  or  operated  in  the  State  having  more  than 
two  tracks  across  any  public  highway  or  road  and  used  for 
switching  purposes  exclusively,  or  regularly,  or  if  only  one  track 
and  used  for  switching  purposes,  said  railroad  corporation  shall 
upon  the  order  of  the  County  Conmiissioners  in  which  said  rail- 
road is  located,  place  a  flagman  at  said  crossing  and  maintain  the 
same  at  their  expense,"  is  not  void  for  uncertainty,    p.  698. 

3.  Same. — Railroads. — Maintaining  Flagmen  at  Highway  Crossings. 
—Section  5260  Bums  1908,  Acts  1891,  p.  364,  §1,  providing  that 
"all  railroads  owned  or  operated  in  the  State  having  more  than 
two  tracks,  ♦  ♦  ♦  or  if  only  one  track  ♦  ♦  ♦  said  railroad 
corporation  shall  ♦  ♦  ♦  place  a  flagman"  at  certain  highway 
crossings,  applies  to  corporations  owning  and  operating  steam  rail- 
roads,   p.  698. 

4.  Same. — Railroads. — Location. — Section  one  of  the  act  of  1891 
(Acts  1891,  p.  364,  §5260  Bums  1908),  providing  that  "said  rail« 
road  corporation  shall,  upon  the  order  of  the  County  Commission- 
ers in  which  said  railroad  is  located,  place  a  flagman*'  at  certain 
highway  crossings,  refers  to  the  board  of  commissioners  having 
the  power  to  make  such  order  for  the  appointment  and  mainte- 
nance of  a  flagman,    p.  698. 

5.  Baue.— Railroads.— Flagmen.— Hectlon  5260  Bums  1908,  Acts 
1891,  p.  364,  §1,  providing  that  "said  railroad  corporation  shall, 
upon  the  order  of  the  County  Commissioners  in  which  said  rail- 
road is  located,  place  a  flagman"  at  certain  highway  crossings, 
empowers  the  board  of  commissioners  of  any  county  through 
which  such  railroad  passes  to  make  the  requisite  orders  for  flag- 
men within  such  <!Ounty.    p.  698. 

6.  Same. — Railroads. — Flagmen. — Expenses. — Section  5260  Burns 
1908,  Acts  1891,  p.  364,  §1,  providing  that  "said  railroad  corpora- 
tion shall,  upon  the  order  of  the  County  Commissioners  ♦  ♦  ♦ 
place  a  flagman  at  said  crossing  and  maintain  the  same  at  their 
expense,"  imports  that  the  expense  should  he  home  by  such  rail- 
road corporation,  the  plural  "their"  being  evidently  intended  for 
the  singular  "its."    p.  (»0t). 

7.  Pleading. — Complaint. — Railroads. — Operation  of. — A  complaint 


696  APPELLATE  COURT  OF  INDIANA, 

Grand  Trunk,  etc.,  R.  Co.  v.  State — 40  Ind.  App.  C9o. 

filed  May  15,  1905,  incorporating  an  order  of  the  board  of  com- 
missioners stating  that  on  March  7,  1905,  the  defendant  railroad 
company  owned  and  operated  a  certain  described  railroad,  suffi- 
ciently shows  that  such  road  was  bulit  and  complete  on  such 
earlier  date.    p.  699. 

8.  Pleading. — Complaint — Railroads, — Alternative  Allegations, — A. 
complaint  alleging  that  the  defendant's  line  of  railway  consists 
of  four  parallel  and  adjacent  tracks,  and  that  ''said  tracks  aie 
used  exclusively  or  regularly  by  said  company  for  the  switching 
of  cars  and  trains,"  is  sufficient  under  §52G0  Bums  1908,  Acts 
1891,  p.  364,  §1,  empowering  boards  of  commissioners  to  require 
railroad  companies  to  station  flagmen  at  certain  crossings,  though 
apparently  in  the  alternative,  since,  under  either  alternative,  con- 
ditions are  shown  empowering  the  board  to  require  the  appoint- 
ment of  a  flagman,    p.  700. 

9.  Same. — Complaint. — Uncertainty. — Motion  to  Make  More  Spe- 
cific.— Where  uncertainty  appears  upon  the  face  of  the  complaint, 
a  motion  to  make  more  specific  is  the  proper  remedy,    p.  700. 

10.  Evidence. — "Regular^*  Use  of  Track  for  Sicitching, — Conclih 
sions. — It  is  proper  to  sustain  an  objection  to  the  question  whether 
the  defendant  company's  track  was  "regularly"  used  for  switching, 
the  answer  necessarily  being  a  conclusion,    p.  701. 

11.  Tbial. — Instructions. — Oeneral  Words.— Adaptation. — General 
words  used  in  instructions  will  be  adapted  to  the  subject-matter 
in  reference  to  which  they  are  used.    p.  701. 

12.  Evidence. — Judicial  liotice. — Switching. — Courts  take  Judicial 
notice  that  railroad  companies  have  no  fixed  time  to  do  switching 
at  the  small  stations  along  their  routes,  and  that  they  do  such 
switching  whenever  it  becomes  necessary  in  the  conduct  of  their 
business,    p.  701. 

13.  Kailboads.— Flagmen. — Duty  to  Maintain. — Evidence. — Evi- 
dence showing  that  defendant  railroad  company  maintained 
four  tracks,  two  passenger  tracks,  one  passing  track  and  one 
storage  track,  over  a  highway,  supports  a  Judgment  that  such 
company  is  liable  to  a  penalty  for  failure  to  maintain  a  flagman 
at  such  crossing,  the  board  of  commissioners  having  ordered  the 
appointment  of  one  for  such  crossing,  under  §5260  Bums  1908, 
Acts  1891,  p.  364,  §1.    p.  701. 

From  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  the  State  of  Indiana  against  the  Orand  Trunk 
Western  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Avderson,  Du  Shane  cf  Crahill  and  Kretzinger,  Oal- 
laghcr,  Rooney  &  Rogers,  for  appellant. 
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Charles  W,  Miller,  Attorney-General,  W.  C.  Qeake,  C.  C. 
Hadley  and  H.  M,  Dowling,  for  the  State. 

Watson,  J. — This  action  was  brought  to  recover  a  pen- 
alty incurred  by  appellant  in  refusing  to  place  a  flagman  at 
a  certain  highway  crossing  in  Laporte  county,  contrary  to 
the  order  of  the  commissioners  of  said  county.  Such  an 
order  is  authorized  by  §§5260,  5261  Bums  1908,  Acts  1891, 
p.  364.  Appellant's  demurrer  to  the  complaint  was  over- 
ruled, and  the  case  tried  before  a  jury.  A  verdict  was  ren- 
dered against  the  company  in  the  sum  of  $250. 

The  errors  assigned  are  (1)  the  overruling  of  the  de- 
murrer; (2)  the  overruling  of  the  motion  for  a  new  trial. 

The  first  contention  of  appellant  is  that  said  act  is  void 
for  uncertainty ;  that  the  rule  of  strict  construction  applies, 
and,  when  so  applied,  relieves  appellant  of  any  liability 
thereunder.  Section  5260,  supra,  is  in  terms  as  follows: 
**That  all  railroads  owned  or  operated  in  the  State  having 
more  than  two  tracks  across  any  public  highway  or  road, 
and  used  for  switching  purposes  exclusively,  or  regularly, 
or  if  only  one  track,  and  used  for  switching  purposes,  said 
railroad  corporation  [i.  e,,  the  corporation  owning  or  operat- 
ing such  tracks]  shall,  upon  the  order  of  the  county  com- 
missioners in  which  said  railroad  is  located,  place  a  flag- 
man at  said  crossing  and  maintain  the  same  at  their  ex- 
pense from  6  o'clock  a.  m.  to  8  o'clock  p.  m.,  of  each  and 
every  day,  or  so  long  as  said  commissioners  deem  it  neces- 
sary." 

The  act  provides  for  the  employment  of  watchmen  at 

highways  which  are  crossed  by  railroad  tracks  as  therein 

described,    and    used    regularly    or    exclusively    for 

1.  switching  purposes.  It  is  well  settled  in  this  State 
that  the  courts  will  ascertain  and  carry  out,  if  possi- 
ble, the  legislative  intent,  and  **^ where  the  legislative  sense 
is  plain,  the  exact  grammatical  construction  and  propriety 
of  language  may  be  disregarded."    State  v.  Myers  (1896), 


L 
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146  Ind.  36,  and  see  State  Board,  etc.,  v.  HolUday  (1898), 
150  Ind.  216,  42  L.  R.  A.  826;  Abbott  v.  Inman  (1905),  35 
Ind.  App.  262;  Hoffmeyer  v.  State  (1906),  37  Ind.  App. 
526;  Maxwell,  Interp.  of  Stat.  (3d  ed.  by  Kempe),  385. 
Some  of  the  language  used  is  not  well  chosen.  Aside 
from  such  fault,  there  is  nothing  in  the  act  which  in 

2.  any  way  renders  it  uncertain  as  applied  to  the  facts 
of  this  case. 

It  is  alleged  in  the  complaint  that  the  appellant  is  a  cor- 
poration operating  a  steam  railroad  for  the    carrying    of 
freight  and  passengers  through  the  county  of  La- 

3.  porte  and  through  a  specified  quarter  section  thereof. 
If  the  attempt  was  to  apply  the  statute  to  a  person  or 

partnership  operating  a  railroad,  the  suggestions  made  along 
that  line  might  be  relevant.  The  legislative  intention  to 
describe  a  corporation  of  the  class,  which  appellant  is  al- 
leged to  be,  is  perfectly  obvious. 

It  is  also  urged  that  the  railroad  described  is  located  **in 
the  county  commissioners."    This  phrase  is  used  in  desig- 
nating the  board  which  may  make  an  order  relative  to 

4.  the  subject-matter  of  the  section.  That  it  was  in- 
tended thereby  to  designate  the  board  of  commission- 
ers of  the  county  in  which  said  railroad  is  located  is  ap- 
parent. But  counsel  say  **Even  if  we  so  correct  it,  what 
then?  The  question  will  then  arise,  what  county?  Some 
roads  run  through  ten  counties.  Appellant's  road  runs 
through  four,  each  having  a  board  of  commissioners.  What 
board,  let  us  ask,  would  have  jurisdiction?" 

It  cannot  be  presumed  that  the  legislature  intended  by 

this  act  to   confer  extraterritorial   jurisdiction   upon   any 

board  of  county  commissioners,  and,  unless  such  pre- 

5.  sumption  is  indulged,  there  is  no  uncertainty  as  to 
which  board  of  commissioners  has  authority  to  make 

such  an  order.  Some  roads  run  through  several  states. 
Does  it  follow  that  such  roads  are  not  located  in  any  of  said 
states?     It  is  undoubtedly  true  that  the  entire  road  is  not 


NOVEMBER  TERM,  1907.  699 

Grand  Trunk,  etc.,  R.  Co.  r.  State^-10  lud.  App.  695. 

situated  in  any  one  state,  or  in  any  one  county,  but  it  is  lo- 
cated in  each  county  and  each  state.  When  the  board  of 
commissioners  of  some  county  other  than  Laporte  shall  make 
orders  relative  to  the  crossing  in  Laporte  county,  appellant 
will  have  cause  to  complain. 

The  antecedent  of  **said  railroad  corporation"  is  neces- 
sarily implied,  as  above  stated,  and  ** their''  expense  means 
the  expense  of  such  corporation  quite  as  clearly  as 

6.  though  the  pronoun  **its,"  more  correctly  applied  to 
a  corporation,  had  been  used.     The  statute  is  not 

void.  It  is  defective  in  its  grammatical  construction,  but  it 
is  not  so  deficient  that  the  court  cannot  determine  therefrom 
the  legislative  intent.  Therefore  the  court  will  construe 
and  apply  it  in  accordance  with  such  intent. 

Two  defects  are  urged  as  rendering  the  complaint  bad  on 
demurrer:  (1)  That  it  does  not  allege  that  appellant 
owned  or  operated  said  tracks  on  the  date  when  the  board  of 
county  commissioners  ordered  a  flagman  to  be  placed  at  the 
crossing;    (2)  that  the  facts  are  pleaded  in  the  alternative. 

The  following  are,  in  substance,  the  facts  set  out  in  the 
complaint.  Appellant,  a  corporation,  operates  a  steam  rail- 
road passing  through  a  certain  described  quarter  sec- 

7.  tion  in  Laporte  county,  Indiana.     The  line  of  rail- 
road consists  of  at  least  four  parallel  and  adjacent 

tracks.  Said  tracks  **are  used  exclusively  or  regularly" 
for  switching  trains  and  cars.  There  is,  and  has  been  for 
the  last  ten  years,  a  public  highway  passing  through  said 
section,  which  is  near  the  village  of  Stillwell,  in  Pleasant 
township,  in  said  county.  Said  highway  is  called  the 
Yellow  river  road,  and  is  crossed  at  grade  by  said  tracks. 
At  a  regular  meeting  of  the  board  of  commissioners  of  said 
county,  March  7,  1905,  said  board  found  that  said  crossing 
was  dangerous  to  the  lives  and  limbs  of  those  using  the 
same,  and  ordered  appellant  to  place  a  flagman  thereat  from 
6  o'clock  a.m.  to  8  o'clock  p.m.  of  each  day.  A  certified 
copy  of  the  order  was  served  upon  appellant,  but  said  com- 
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pany  has  refused  to  comply  therewith.  It  is  alleged  in  the 
complaint,  which  was  filed  on  May  15,  1905,  that  the  appel- 
lant is  a  corporation  operating  a  line  of  railroad.  In  the 
order  of  the  board,  made  a  part  of  the  complaint,  it  is  stated 
that  appellant,  at  the  date  of  said  order,  March  7,  1905, 
owned  and  operated  the  railroad  described.  There  is  not, 
therefore,  any  basis  for  the  objection  to  the  complaint  that, 
so  far  as  the  allegations  show,  appellant's  railroad  was  not 
built  when  the  order  was  made. 

The  further  allegation  discussed  is  as  follows:    **That 

the  line  of  railroad  as  aforesaid  consists  of  at  least  four 

parallel  and  adjacent  tracks;  that  said  tracks  are 

.8.  used  exclusively  and  regularly  by  said  company  for 
the  switching  of  cars  and  trains."  The  rule  that 
allegations  in  pleadings  shall  be  direct  and  certain,  and  not 
ambiguous  or  in  the  alternative,  is  well  known.  Wheeler  v. 
Thayer  (1889),  121  Ind.  64,  67.  It  is  conceded  that  it 
would  have  been  suflScient  to  allege  that  the  tracks  were 
used  regularly  and  exclusively  for  switching  purposes.  This 
is  what  the  allegation  amounts  to.  Some  of  the  tracks  may 
have  been  used  regularly  and  some  of  them  exclusively  for 
such  purposes.     If  there  was  any  uncertainty  in  the 

9.  allegations  it  was  upon  the  face  of  the  pleading,  and 
should  have  been  pointed  out  by  a  motion  to  make 
the  complaint  more  specific.  Mulky  v.  Karsell  (1903),  31 
Ind.  App.  595;  Smelser  v.  Pugh  (1902),  29  Ind.  App.  614; 
City  of  Hammond  v.  Meyers  (1899),  23  Ind.  App.  235; 
Cleveland,  etc.,  R,  Co.  v.  Wynant  (1889),  119  Ind.  539; 
Starkey  v.  Starkey  (1894),  136  Ind.  349,  354. 

In  all  those  cases  cited  in  which  allegations  in  the  altema- 
tive  were  held  to  make  a  pleading  bad  one  or  the  other  of 
the  alternatives  failed  to  furnish  any  basis  of  support  to  the 
action.  These  cases  do  not  apply  to  the  question  here  pre- 
sented, because  cither  alternative  furnished  a  basis  of  lia- 
bility. 

The  objection  to  appellant's  f;nrstion  as  to  whether  the 
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south  track  was  regularly  used  for  switching  was  properly 
sustained.     The  question  called  for  a  conclusion  by 

10.  the  witness.    Pope  v.  Branch  County  Savings  Bank 
(1899),  23  Ind.  App.  210;   Chicago,  etc.,  R.  Co.  v. 

Ciimtnings  (1900),  24  Ind.  App.  192;  Insurance  Co.,  etc.,  v. 
Oshorn  (1901),  26  Ind.  App.  88.     . 

The  refusal  to  give  instructions  five  and  six,  requested  by 

appellant,  is  given  as  a  further  reason  for  granting  a  new 

trial.     These  instructions  defined  the  word  **regu- 

11.  larly,"  and  may  be  considered  together.     In  appel- 
lant's   brief    it    is    said:    *** Regularly'    obviously 

means  in  this  connection  at  certain  times  or  certain  intervals 
of  time,  according  to  some  certain,  uniform  and  well-estab- 
lished practice."  The  meaning  of  general  words  will  be 
adapted  to  the  subject-matter  in  reference  to,  which  they  are 
used.  Ross  v.  State  (1894),  9  Ind.  App.  35;  Woods  v. 
State  (1893),  134  Ind.  35;  City  of  Evansville  v.  Summers 
(1886),  108  Ind.  189;  Maxwell  v.  Collins  (1856),  8  Ind.  38; 
Endlich,  Interp.  of  Stat.,  §86. 

It  is  a  matter  of  common  knowledge  that  switching  is 

done  only  as  necessity  arises  in  the  course  of  transacting  the 

railroad  business.    From  the  very  nature    of    such 

12.  business  it  cannot  be  limited  to  certain  intervals  of 
time.     If  the  switching  is  done  whenever  it  becomes 

necessary,  in  conformity  with  the  established  mode,  and  is  a 
part  of  the  routine  business  conducted  at  that  point,  it  is 
within  the  meaning  and  intent  of  the  statute,  and  slight 
variations  in  the  length  of  the  intervals  between  the  particu- 
lar acts  of  switching  will  not  exempt  appellant  from  the 
operation  of  the  statute.  There  was  no  error  in  refusing  the 
instructions. 

The  final  ground  assigned  for  a  new  trial  is  that  the  evi- 
dence does  not  support  the  verdict.     The  evidence  discloses 
the  fact  that  four  parallel  tracks  cross  the  highway 

13.  known  as  the  Yellow  river  road.     The  two  tracks  to 
the  south  are  called  the  main  line,  it  being  a  double- 
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track  system.  The  third  track  from  the  south  is  called  a 
passing  track.  It  connects  at  each  end  with  the  north  main 
track.  The  fourth  track  from  the  south  is  called  a  storage 
track,  and  is  connected  with  the  passing  track.  Extending 
from  tlie  south  main  track  and  connecting  it  with  the  Lake 
Erie  &  Western  tracks  Js  a  Y,  but  the  Y  does  not  cross 
said  highway.  Projecting  from  the  Y,  and  parallel  to 
the  south  main  track,  is  a  spur  or  track  called  the 
grain  track.  It  is  used  for  cars  which  are  being  loaded  with 
grain  for  shipment  on  the  lines  of  appellant  company.  The 
main  tracks  are  connected  by  crossovers.  The  storage  track 
is  connected  with  the  Lake  Erie  &  Western  tracks  by  a 
double  Y.  The  coal  dock  track  is  a  continuation  of  the 
storage  track.  The  evidence  shows  that  while  cars  are 
stored  on  the  fourth  track  they  are  very  frequently  moved, 
often  crossing  the  highway.  Twice  each  day,  except  Sun- 
day, the  local  freights,  one  from  each  direction,  put  coal 
upon  the  coal  dock.  To  do  this  the  west-bound  freight 
switches  onto  the  passing  track,  and  then  the  engine  puts  up 
the  coal,  often  crossing  said  highway  in  so  doing.  The  east- 
bound  freight  switches  from  the  south  main  track  across  the 
north  main  track  onto  the  passing  track,  and  then  puts  up 
coal.  When  cars  consigned  to  eastern  points  are  received 
from  the  Lake  Erie  &  Western  Railway  Company,  the  en- 
gine from  the  east-bound  train  must  switch  across  all  the 
tracks  to  the  north  Y,  where  such  cars  are  delivered.  When 
two  trains  from  the  same  direction  are  to  pass,  one  must 
switch  into  the  passing  track,  generally  crossing  said  high- 
way. Cars  from  the  east,  consigned  to  the  Lake  Erie  & 
Western  Railway  Company,  must  be  switched  over  to  the 
south  main  track,  and  then  onto  the  south  Y,  generally  hav- 
ing to  cross  said  highway.  Likewise,  in  taking  cars  from 
the  grain  track,  the  highway  must  frequently  be  crossed. 
The  verdict  is  fully  sustained  by  the  evidence. 
Judgment  affirmed.     Iladley,  P.  J.,  not  participating. 
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Hume  et  al.  v.  McHaffie  et  al. 

[No.  5,G43.    Filed  May  3, 1907.    Rehearing  denied  December  19, 1^7.] 

1.  Wills. — Construction, — Intention, — ^The  intention  of  the  testator, 
where  it  does  not  conflict  with  the  law,  is  the  goal  in  the  con- 
struction of  a  will ;  and  in  the  ascertainment  of  such  intention  all 
of  the  provisions  of  the  will  should  be  considered,    p.  704. 

2.  Estates. — Vesting, — Wills. — The  law  favors  the  early  vesting  of 
estates ;  and  wills  will  be  construed  so  as  to  vest  the  estates  de- 
vised at  the  earliest  possible  moment,    p.  705. 

3.  Wills. — Cutting  Down  Devises. — Where  a  will  clearly  devises 
an  estate  in  fee,  subsequent  language,  in  order  to  cut  down  such 
estate,  must  contain  language  as  clearly  and  decisively  cutting 
down  such  fee.    p.  705. 

4.  Same. — Devises, — Cutting  Doicn, — A  will  in  form:  "I  give  and 
l>equeath  unto  my  wife  ♦  ♦  ♦  all  of  my  real  estate  including 
my  residence  ♦  ♦  ♦  and  all  of  my  household  goods  and  per- 
sonal property  ♦  ♦  ♦  [and]  after  the  decease  of  my  wife 
♦  ♦  ♦  1  will  that  all  the  real  estate  and  personal  property  be- 
longing to  her  at  the  time  of  her  decease  be  equally  divided 
among  ray  three  children,"  gives  to  the  wife  a  fee  simple  in  the 
real  estate  and  a  transmissible  interest  in  the  personalty.  Com- 
stock,  J.,  dissenting,    p.  706. 

5.  WoBDS  AND  Phrases. — "TTiK." — W«Z«.— The  word  "will"  in  a 
clause  in  a  will  in  form :  *'I  give  and  bequeath  to  my  son  [certain 
property],  and  will  that  he  sbould  stay  with  his  mother  until  he 
is  21  years  old,"  expresses  simply  a  wish  or  request  that  the  son 
should  so  remain  wltb  his  mother,    p.  707. 

6.  Wills. — Trmts,— Precatory. — A  will  clearly  devising  testator's 
property  to  his  widow  in  fee,  and  further  providing  that  the  prop- 
erty left  at  the  death  of  sucb  widow  shall  be  divided  among 
testator's  three  children,  does  not  create  a  precatory  trust    p.  707. 

From  Hendricks  Circuit  Court;  Presley  0.  Colliver, 
Special  Judge. 

Suit  by  Emma  McHafBe  and  others  against  Laura  F. 
Hume  and  another.  From  a  decree  for  plaintiffs,  defendants 
appeal.    Reversed. 

Harding,  Hovey  &  Wiltsie,  Otis  E.  Oulley  and  Hume  dt 
Oasion,  for  appellants. 
James  L,  Clark  and  Brill  &  Harvey,  for  appellees. 
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Watson,  J. — This  suit  was  brought  by  the  appellees,  who 
were  plaintiffs  below,  to  quiet  title  to  certain  real  estate  as 
against  Laura  F.  Hume,  the  defendant,  and  for  the  parti- 
tion of  the  same  among  the  plaintiffs,  Emma  McHaffie,  Net- 
tie Snoddy  and  Otis  S.  Cosner.  Upon  the  request  of  the 
parties  the  court  made  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon.  The  result  of  this  appeal  de- 
pends upon  the  construction  given  to  the  fifth  clause  of  the 
last  will  and  testament  of  Samuel  Cosner,  deceased.  The 
testator,  by  items  two,  three  and  four  of  his  will,  gave  per- 
sonal property  to  his  three  children.  Item  fifth  is  as  fol- 
lows: 

''I  give  and  bequeath  unto  my  wife  Nancy  L  Cosner 
all  of  my  real  estate  including  my  residence  in  Stiles- 
ville  and  all  of  my  household  goods  and  personal  prop- 
erty except  the  above  amount  given  to  my  three  chil- 
dren, after  the  decease  of  ray  wife  Nancy  L.  Cosner  I 
will  that  all  the  real  and  personal  property  belong- 
ing to  her  at  the  time  of  her  decease  to  be  equally 
divided  among  my  three  children  Emma  McHaffie  Net- 
tie Snoddy  and  Otis  Samuel  Cosner.  I  give  and  be- 
queath unto  Laura  F  Hume  $50  in  mone3^" 

The  trial  court  held  that  by  the  terms  of  said  item  five, 

said  Nancy  L.  Cosner  took  only  a  life  estate  in  the  real  estate 

in  controversy,  and  adjudged  the  appellees  owners 
1.    thereof,  and  ordered  the  same  sold  and  the  proceeds 

arising  therefrom  divided  among  the  appellees.  The 
appellants,  on  the  contrary,  contend  that  by  the  terms  of 
clause  five  Nancy  L.  Cosner  was  entitled  to  the  real  estate  in 
controversy  in  fee  simple.  The  purpose  of  construing  wills 
is  to  ascertain  the  intention  of  the  testator  and  give  effect  to 
the  language  employed  in  the  will,  so  long  as  by  so  doing  it 
does  not  interfere  with  the  well-established  rules  of  law. 
Therefore,  the  intention  of  the  testator  is  and  should  be  the 
first  object  of  inquiry,  and  to  this  end  it  is  necessary  that 
the  entire  will  should  be  considered  in  determining  and  ar- 
riving at  such  intention.  Each  item  will  be  construed  with 
reference  to  the  others,  and  the  will  as  a  whole,  if  possible, 
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will  be  considered  and  given  an  effect.  Ross  v.  Ross  (1893), 
135  Ind.  367;  Fowler  v.  Duhrne  (1896),  143  Ind.  248;  Mul 
vane  v.  Rude  (1896),  146  Ind.  476;  Langman  v.  Marhi 
(1901),  156  Ind.  330;  Logan  v.  Sills  (1902),  28  Ind.  App 
170;   Burke  v.  Barrett  (1903),  31  Ind.  App.  635. 

The  law  of  our  State  favors  the  vesting  of  estates,  and  U 

averse  to  the  postponement  thereof;   and,  in  the  absence  of 

any  language  of  a  clear  intention  of  the  testator  so  to 

2.  do,  an  estate  will  be  held  to  vest  at  the  earliest  pos- 
sible period ;  and  the  courts  will,  if  possible,  construe 

the  terms  of  a  will  as  creating  a  vested  estate.  Miller  v. 
Keegan  (1860),  14  Ind.  502;  Davidson  v.  Koehler  (1881), 
76  Ind.  398;  HeUman  v.  Heilman  (1891),  129  Ind.  59; 
Wright  v.  Charley  (1891),  129  Ind.  257;  Fowler  v.  Duhrne, 
supra;  Gingrich  v.  Gingrich  (1896),  146  Ind.  227;  Aspy  v. 
Lewis  (1899),  152  Ind.  493;  Burke  v.  Barrett  (1903),  31 
Ind.  App.  635;  Borgner  v.  Brown  (1893),  133  Ind.  391; 
Amos  V.  Amos  (1889),  117  Ind.  19. 

Where  real  estate  is  devised  in  fee  simple  in  one  clause  of 

the  will  in  clear  and  decisive  terms,  it  cannot  be  taken  away 

or  cut  down  by  raising  a  doubt  about  a  subsequent 

3.  clause,  nor  by  any  inference  therefrom,  or  by  any 
subsequent  words  that  are  not  as  clear  and  decisive  as 

the  words  of  the  clause  giving  the  estate  in  fee  simple ;  and 
where  a  devise  is  plainly  given  in  fee  it  will  not  be  presumed 
that  the  testator  meant  by  any  subsequent  words  to  reduce 
the  estate  to  one  for  life,  unless  the  language  employed  so 
indicates  such  intention,  and  is  as  clear  and  in  as  strong 
terms  as  that  devising  the  estate  in  fee  simple.  Schouler, 
Wills  (3d  ed.),  §559;  Bailey  v.  Sanger  (1886),  108  Ind.  264; 
Ross  V.  Ross,  supra;  Mulvane  v.  Rude,  supra;  Langman  v. 
Marbe,  supra;  Logan  v.  Sills,  supra;  Rusk  v.  Zuck  (1897), 
147  Ind.  388;  Wright  v.  Charley,  supra. 

If  the  testator  had  stopped  when  he  said,  **I  give  and  be- 
queath unto  my  wife  Nancy  L.  Cosner  all  of  my  real  estatt 
Vol.  40—45 
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including  my  residence  in  Stilesville  and  all  of  my 
4.    household  goods  and  personal  property  except  the 

above  amounts  given,"  (by  which  the  testator  re- 
ferred to  items  two,  three  and  four  of  the  will),  all  doubt 
that  his  wife  took  the  real  estate  in  fee  and  the  personal 
property  absolutely  would  be  removed.  Is  the  subsequent 
language  used  in  the  item  strong  enough  and  clear  enough 
to  cut  down  the  former  language  so  as  to  reduce  it  to  a  life 
estate?  This  is  the  real  and  vital  question  in  the  construc- 
tion of  this  will.  The  testator  said,  **I  will  that  all  the  real 
and  personal  property  belonging  to  her  at  the  time  of  her  de- 
cease  to  be  equally  divided  among  my  three  children," 
naming  them.  Evidently  he  had  in  mind  a  request  to  his 
wife  as  to  what  to  do  with  her  property  when  she  was 
through  with  it.  He  does  not  say  for  her  to  give  to  his  chil- 
dren the  property  which  he  has  devised  to  her,  but  he  uses 
the  words  **at  that  time,"  showing  that  he  did  not  expect 
her  to  have  the  same  property  at  the  time  of  her  death  that 
she  had  received  from  him  by  the  first  clause  of  item  five  of 
his  will.  Where  real  estate  is  devised  in  fee  simple,  and  in 
a  subsequent  clause  of  the  will  the  testator  expresses  a  wish 
that  the  devisee  will  make  certain  disposition  of  the  prop- 
erty so  devised  after  the  death  of  the  devisee,  such  a  wish 
or  desire  in  the  subsequent  clause  does  not  diminish  the 
character  of  the  estate  or  cut  down  the  fee  simple  as  pro- 
vided for  in  the  former  clause  of  the  will.  To  do  so  the 
language  employed  by  the  testator  must  be  clear  and  de- 
cisive enough  to  make  it  absolutely  imperative.  Mitchell  v. 
Mitchell  (1895),  143  Ind.  113;  Lumpkin  v.  Rodgers  (1900), 
155  Ind.  285. 
Item  four  of  the  will  under  consideration  is  as  follows : 

**I  give  and  bequeath  to  my  son,  Otis  Samuel,  three 
colts  which  I  now  own,  and  $100  in  money,  and  will 
that  he  should  stay  with  his  mother  imtil  he  is  twenty- 
one  years  old.  All  of  the  above  amounts  is  to  be  paid 
out  of  the  proceeds  of  the  sale  of  my  interest  in  my 
father's  farm." 
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What  construction  is  to  be  placed  upon  the  word  ''will/' 

in  item  four,  when  the  testator  used  this  language:    '*I  will 

that  he  should  stay  with  his  mother  until  he  is  twenty- 

5.  one  years  old?"  We  assume  that  the  word  **will," 
as  herein  used  by  the  testator,  was  intended  as  a  de- 
sire, or  a  request  to  his  son,  that  he  should  live  with  his 
mother  during  the  period  named.  This  is  the  natural  and 
only  construction  that  can  be  given  the  word  **wiir'  as  here- 
in employed. 

At  the  last  analysis,  the  intention  of  the  testator  is  the 
main  and  controlling  question,  and  in  the  light  of  the  au- 
thorities cited  herein  each  case  must  be  determined 

6.  according  to  its  own  particular  and  peculiar  features 
and  circumstances.     The  appellees  contended  that  by 

the  fifth  clause  of  the  will  the  widow  held  the  property  in 
trust  until  her  death,  to  the  end  that  the  children  named 
therein  should  finally  share  equally  in  the  distribution  of 
the  same.  The  rule  regarding  precatory  trusts,  as  stated  in 
2  Pomeroy,  Eq.  Jurisp.,  §1016,  quoted  in  27  Am.  and  Eng. 
Ency.  Law,  40,  and  approved  in  Mitchell  v.  MitcheU,  supra, 
is  as  follows:  **In  order  that  a  trust  may  arise  from  the 
use  of  precatory  words  the  court  must  be  satisfied  from  the 
words  themselves,  taken  in  connection  with  all  the  other 
terms  of  the  disposition,  that  the  testator's  intention  to 
create  an  expressed  trust  was  as  full,  complete,  settled,  and 
sure  as  though  he  had  given  the  property  to  hold  upon  a 
trust  declared  in  express  terms  in  the  ordinary  manner." 
It  is  difficult,  therefore,  to  formulate  any  general  rule  upon 
the  subject.  The  intention  of  the  testator  is  the  main  thing, 
but  how  is  that  to  be  determined?  In  the  first  place,  the 
entire  will  should  be  considered  in  determining  the  inten- 
tion, and  the  precatory  words  should  not  only  be  of  such  a 
character  as  to  indicate  that  the  testator  intended  a  trust  to 
be  created,  but  thoy  must  «ilso  be  consistent  with  the  other 
provisions  of  the  will — that  is,  tlu^y  must  not  be  repugnant 
to  positive  provisions  by  whicli  tlio  same  property  is  devised 
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or  bequeathed  absolutely  or  without  limitation.  Secondly, 
the  words  should  be  given  their  natural  and  ordinary  mean- 
ing, unless  there  is  something  to  show  that  they  were  in- 
tended to  be  taken  in  a  different  sense."  See,  also,  Rogers 
V.  Winklespleck  (1896^,  143  Ind.  373;  Fullentvider  v.  Wat- 
son (1887),  113  Ind.  18,  and  eases  cited. 

Looking  at  this  will  from  the  four  comers,  and  construing 
clauses  four  and  five  thereof,  it  is  evident  that,  when  the 
testator  used  the  word  "will"  in  the  fifth  clause,  he  did  not 
intend  to  create  an  express  trust,  nor  should  the  language, 
'*I  will  that  all  the  real  estate  and  personal  property  be- 
longing to  her  at  the  time  of  her  decease  be  equally  divided 
among  my  three  children,  Emma  McHaffie,  Nettie  Snoddy 
and  Otis  Samuel  Cosner,"  be  construed  as  imperative,  but, 
on  the  contrary,  as  advisory  only.  To  hold  to  the  contrary 
would  be  clearly  repugnant  to  the  first  clause  of  said  item 
five,  which  devises  the  real  estate  absolutely  and  without 
limitation,  and  therefore  in  violation  of  the  rule  above 
slated,  which  requires  that  **they  must  not  be  repugnant  to 
the  other  positive  provisions  by  which  the  same  property  is 
devised  or  bequeathed  absolutely  or  without  limitation." 
We  hold,  and  so  decide,  that  said  Nancy  L.  Cosner  by  item 
five  of  the  will  of  Samuel  Cosner,  deceased,  took  the  real 
estate  therein  described  absolutely  and  without  limitation. 
We,  therefore,  sustain  the  appellant's  exception  to  the  con- 
clusions of  law. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  state  conclusions  of  law  in  favor  of  the 
appellants  in  accordance  with  this  opinion. 

Dissenting  Opinion. 
CoMSTOCK,  J. — Suit  by  appellees,  plaintiffs  below,  to  quiet 
title  to  certain  real  estate  and  for  partition  of  the  same  as 
between  the  original  plaintiffs  Emma  McHaffie,  Nettie 
Snoddy  and  Otis  S.  Cosner.  Upon  request  of  all  the  parties, 
the  court  made  a  special  finding  of  facts  and  stated  con- 


NOVEMBER  TERM,  1907.  709 

ITume  0.  McHaffle — iO  Ind.  App.  703. 

elusions  of  law.  The  result  of  this  appeal  must  depend 
upon  the  construction  given  to.  the  last  will  and  testament  of 
Samuel  Cosner,  deceased.  •  By  items  two,  three  and  four, 
personal  property  is  given  to  the  three  children  of  the  tes- 
tator. The  court  is  called  upon  to  construe  item  five  of  said 
will,  which  reads  as  follows : 

**I  give  and  bequeath  unto  my  wife  Nancy  L  Cosner 
all  of  my  real  estate  including  my  residence  in  Stiles- 
ville  and  all  my  household  goods  and  personal  prop- 
erty except  the  above  amount  given  to  my  three  chil- 
dren, after  the  decease  of  my  wife  Nancy  L.  Cosner  I 
will  that  all  the  real  and  personal  property  belong- 
ing to  her  at  the  time  of  her  decease  to  be  equally 
divided  among  my  three  children  Emma  McHafl8e  Net- 
tie Snoddy  and  Otis  Samuel  Cosner.  I  give  and  be- 
queath unto  Laura  F  Hume  $50  in  money." 

The  trial  court  held  that  said  item  gave  a  life  estate  only 
to  Nancy  L.  Cosner  in  the  real  estate  in  controversy.  Ap- 
pellants contend  that  this  was  error,  and  that  said  will  gave 
to  Nancy  L.  Cosner  title  in  fee  simple.  All  of  the  text- 
books which  treat  of  the  construction  of  wills  repeat  the 
formula  that  the  intention  of  the  testator  is  the  primary 
consideration  in  applying  the  rules  of  construction.  It  is 
repeated  in  so  many  reported  cases  that  it  is  not  necessary 
that  any  one  be  cited.  There  are  qualifications  to  the  rule, 
the  first  of  which  is  that  the  intention  expressed  in  the  will 
is  to  govern  (if  it  is  not  inconsistent  with  some  established 
rule  of  law) ,  and  this  must  be  judged  of  exclusively  by  the 
words  used,  and  from  a  full  view  of  everything  "contained 
within  the  four  comers  of  the  instrument.'*  Fenstermaker 
V.  Holman  (1902),  158  Ind.  71,  and  cases  cited;  Pate  v. 
BuBliong  (1903),  161  Ind.  533,  63  L.  R.  A.  593,  100  Am.  St. 
287,  and  cases  cited.  The  transcript  shows  some  punctua- 
tion in  item  five.  It  is  stated  in  the  brief  of  appellees  that 
there  is  no  punctuation  in  the  entire  item.  The  will  was 
manifestly  drawn  by  an  luiskilled  person.  The  words:  "I 
give  and  bequeath  unto  my  wife  Nancy  L  Cosner  all  of  my 
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real  estate  including  my  residence,"  etc.,  might  create, 
nnder  the  decisions,  an  estate  of  inheritance,  if  the  will  con- 
tained no  other  words  to  limit  or  control  them.  The  tes- 
tator has  not  said  in  express  terms  that  he  devises  said  real 
estate  to  his  widow  in  fee  simple,  either  in  apt  words  or  by 
the  use  of  legal  words  of  inheritance.  He  has  clearly  and 
distinctly  provided  that  after  the  death  of  his  wife  the  real 
estate  was  to  go  to  his  children,  naming  them.  Pate  v. 
Bushong,  supra.  It  is  the  rule  of  construction  that  all  that 
is  said  upon  a  single  subject  must  be  considered  together. 
The  words  of  the  devise  to  the  wife  do  not  stand  alone. 
They  are  a  part  of  the  same  item,  the  same  clause,  the  same 
sentence,  and  they  are  to  be  considered  with  the  remainder 
of  the  sentence  to  ascertain  the  purpose  of  the  testator.  The 
words  ''after  the  decease  of  my  wife"  clearly  limit  the  es- 
tate to  the  wife  to  her  natural  life.  Had  the  testator  said: 
**I  give  and  bequeath  to  my  wife  Nancy  Cosner  during  her 
natural  life,"  the  purpose  to  give  a  life  estate  could  not  have 
been  plainer.  If  an  estate  in  fee  simple  is  given,  such  es- 
tate cannot  be  cut  down  or  modified  by  a  subsequent  clause, 
unless  the  intention  to  do  so  is  manifest  by  words  as  clear 
and  certain  as  those  which  gave  the  fee  simple ;  and  so  ap- 
pellants assume  that  the  testator  devised  the  fee  simple,  and 
then  proceeded  in  a  subsequent  clause  of  the  will  to  cut  down 
said  estate  to  a  life  estate.  The  assumption  is  not  war- 
ranted by  a  consideration  of  all  the  words  in  the  clause; 
but  the  words  following  the  opening  lines  of  the  fifth  item, 
which  appellants  insist  give  a  fee  simple  estate  to  the  widow, 
are  followed  by  words  which  as  clearly  and  certainly  give 
only  a  life  estate.  If  there  is  a  doubt  as  to  the  estate  de- 
vised, the  intention  of  the  testator  should  govern.  Under 
the  construction  most  favorable  to  appellants,  it  may  be  said 
that  there  is  doubt  as  to  the  testator's  intention,  so  the  con- 
clusion of  the  trial  court  should  be  sustained. 

Appellants,  in  further  support  of  their  views,  claim  that 
the  last  provision  of  said  item  five  are  words  of  simple  reeom- 
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mendation  and  request,  and  do  not  cut  down  the  devise  in 
fee  simple.  It  has  been  held  that  where  a  testator  devises 
an  estate  in  fee  to  a  widow,  mere  precatory  words,  subse- 
quently used,  evincing  a  desire  on  the  part  of  the  testator 
that  his  children  should  enjoy  the  estate  upon  her  death,  are 
not  sufScient  to  limit  the  force  of  the  prior  language.  The 
construction  of  a  will  must  largely  depend  upon  its  own  par- 
ticular words.  The  word  "will'*  means  to  give,  devise  and 
bequeath  by  a  last  will  or  testament,  and  cannot,  in  the  con- 
nection in  which  it  is  used,  be  considered  as  a  request. 
The  judgment  should  be  affirmed. 


Modern  Woodmen  of  America  v.  Vincent. 

[No.  5,689.    Filed  February  27,  11K>7.    Rehearing  denied  October  30, 
1907.    Transfer  denied  December  20,  1907.] 

1.  Words  and  Phbases. — "Void.^^Inaurance, — ^The  word  "void," 
as  used  in  insurance  policies,  means  voidable  at  the  election  of  the 
insurer,    pp.  714,  716. 

2.  Insurance. — Premiums. — Recovery  of. — "Void'^  Clauses. — Con- 
tracts.—The  insurer  is  liable  for  the  premiums  received  upon  a 
•*void"  policy,  there  being  no  consideration  received  by  the  in- 
sured and  no  liability  thereon,    p.  714. 

3.  Pleading. — Answer. — Insurance. — **Void"  Clauses. — Warranty. — 
Election. — An  answer,  in  an  action  on  an  insurance  policy  contain- 
ing warranties  and  '"void"  clauses,  which  attempts  to  deny  liabil- 
ity on  account  of  the  breach  of  such  warranties  must  show  an 
election  by  the  company  to  avoid  such  policy  and  a  return  of  the 
unearned  premiums,    pp.  715,  718. 

4.  Insurance. — **Void"  Clauses. — Election. — Waiver. — The  avoid- 
ance of  an  insurance  policy  because  of  the  breach  of  a  warranty 
therein  contained  constitutes  an  election  and  not  a  waiver,    p.  715. 

5.  Contracts. — Warranty. — Breach. — Rescission. — Breach  of  a  war- 
ranty contained  in  a  contract  gives  no  right  of  rescission  unless 
such  right  is  expressly  reserved,    p.  717. 

G.  Same. — Rescission. — Wai^anty.— Breach. — A  warranty  is  a  prom- 
ise, usually  collateral  to  a  contract,  and  a  rescission  for  a  breach 
thereof  can  be  upheld  only  where  the  rescinding  party  restores  or 
offers  to  restore  what  he  has  received  thereunder,    p.  717. 

From  Pike  Circuit  Court;   E.  A.  Ely,  Judge. 
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Action  by  Mary  E.  Vincent  against  the  Modern  Wood- 
men of  America.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Truman  Plantz,  C.  8.  Denny  and  0.  L.  Denny,  for  appel- 
lant. 

W.  E.  Cox,  W.  D.  Crow,  J.  W.  Wilson  and  Sol  E.  Esarey, 
for  appellee. 

RoBY,  P.  J. — ^Action  by  appellee  as  beneficiary  of  a  cer- 
tificate of  membership  issued  by  appellant  to  Joseph  W.  Vin- 
cent, who  was  appellee's  son.  Trial  by  a  jury,  verdict  and 
judgment  for  $1,088.75. 

The  errors  assigned  are  the  sustaining  of  appellant's  de- 
murrer to  the  seventh  paragraph  of  appellee's  answer,  and 
the  overruling  of  her  motion  for  a  new  trial.  In  the  seventh 
paragraph  of  answer  it  is  averred  that  the  contract  sued 
upon  is  based  upon  appellant's  by-laws,  the  written  appli- 
cation made  by  Joseph  W.  Vincent,  together  with  the  benefit 
certificate  issued  to  him;  that  said  Vincent,  in  his  applica- 
tion warranted  as  follows: 

"That  any  untrue  answer  or  statement  or  any  con- 
cealment of  facts,  intentional  or  otherwise,  in  this  ap- 
plication shall  forfeit  the  rights  of  myself  and  that  of 
my  beneficiary  to  any  and  all  benefits  and  profits  grow- 
ing out  of  my  membership  in  said  society;'* 

that  among  the  statements  of  said  application  was  the  fol- 
lowing: 

**I  hereby  make  application  for  membership  in  your 
camp  of  the  society  of  Modem  Woodmen  of  America, 
and  for  indemnity  in  case  of  my  death  while  a  mem- 
ber in  good  standing  in  said  society  in  the  sum  of 
$1,000.  For  such  purpose  I  hereby  tender  to  said  so- 
ciety the  following  true  and  complete  answers  and 
statements:  •  •  •  (2)  I  was  bom  at  Paris,  Ken- 
tucky, in  the  county  of  Bourbon,  on  October  3,  1864/' 

It  is  alleged  that  he  further  answered  as  follows: 

"I  have  verified  each  and  all  answers  and  state- 
ments of  this  application,  adopt  them  as  my  own,  and 
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declare  and  warrant  that  they  are  full,  complete  and 
literally  true,  and  I  agree  that  the  exact  literal  truth  • 
of  each  shall  be  a  condition  precedent  to  any  binding 
contract  issued  upon  the  faith  of  the  foregoing  answers, 
and  I  agree  that  such  answers  and  statements,  together 
with  the  preceding  declaration,  shall  form  the  basis  of 
the  contract  between  me  and  the  Modern  Woodmen  of 
America,  and  are  offered  by  me  as  a  consideration  for 
the  contract  applied  for,  and  are  hereby  made  a  part 
of  any  benefit  certificate  that  may  be  issued  on  this 
application,  and  shall  be  deemed  and  taken  as  a  part 
of  such  certificate.  That  this  application  may  be  re- 
ferred to  in  such  benefit  certificate  as  the  basis  thereof, 
I  further  agree  that  if  any  answer  or  statement  in  this 
application  is  not  literally  true,  or  if  I  shall  fail  to 
comply  with  and  conform  to  all  of  the  laws  of  said 
Modem  Woodmen  of  America  now  in  force  or  hereafter 
adopted,  then  my  benefit  certificate  shall  be  void.*' 

It  is  further  averred  that  appellant's  by-laws  required 
that  the  benefit  certificate  contain  said  warranties,  and  in 
conclusion  it  is  averred^ 'that  the  answer  and  statement  of 
said  Joseph  W.  Vincent  in  said  application,  that  he  was 
bom  on  October  3,  1864,  was  false  and  untrue,  as  said 
Joseph  W.  Vincent  was  bom  on  October  3,  1863,  wherefore 
defendant  prays  judgment." 

Appellant's  attorneys  state  their  position  as  follows:  **It 
was  Vincent's  business  to  see  that  all  of  his  answers  were 
written  truthfully  and  correctly.  As  before  stated,  he  said 
that  he  verified  each  of  them  and  declared  them  warranties. 
The  answer  made  by  him  as  to  his  age  was  the  warranty 
made  so  by  his  own  contract.  Even  if  it  is  a  fact  that  he 
did  not  intend  any  deception  in  said  answer,  this  fact  will 
not  avoid  the  effect  of  such  answer;  that  defendant's  risk 
was  not  increased  by  Vincent's  deceit,  as  under  the 
table  of  assessments  Vincent  paid  the  same  rate  that  he 
would  have  paid  if  he  had  given  his  true  age,  still  this  fact 
does  not  avoid  the  effect  of  a  false  answer  or  breach  of  war- 
ranty. The  law  regards  representations  made  by  the  appli- 
cant in  an  application  for  insurance,  as  a  warranty  to  the  in- 
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surer  that  the  facts  so  stated  are  exactly  as  represented. 
They  must  be  literally  true,  whether  material  or  immaterial, 
or  the  policy  is  void."  Union  Central  Life  Ins.  Co.  v.  Hollo- 
well  (1898),  20  Ind.  App.  150;  Supreme  Lodge,  etc.,  v.  Fos- 
ter (1901),26Ind.  App.  333. 

The  word  "void"  as  thus  used  means  voidable  at  the  elec- 
tion of  the  insurer.     Olens  Falls  Ins.  Co.  v.  Michael  (1907), 
167    Ind.    659;   Aetna  Life  Ins.    Co.   v.    Bockting 

1.  (1907),  39  Ind.  App.  586.    It  is  given  that  meaning 
when  used  in  a  statute,  where  such  statute  is  designed 

for  the  protection  of  married  women  against  liability  upon 
contracts  of  suretyship.  Lackey  v.  Boruff  (1899),  152  Ind. 
371.  The  case  cited  contains  not  only  a  statement  of  the 
conclusion  before  announced,  but  supports  it  so  forcefully, 
both  by  reason  and  authority,  as  to  leave  nothing  more  to 
be  said. 

The  answer  under  consideration  shows  (1)  the  existence 

of  a  warranty  (which  was  immaterial  to  the  risk),  and  (2) 

its  breach.     It  does  not  contain  an  allegation  of  an 

2.  election  by  the  appellant  to  avoid  said  policy,  nor  any 
facts  tending  to  show  such  election.     It  is  based  upon 

the  theory  that  the  breach  of  the  warranty  ipso  facto,  ren- 
dered the  contract  void  from  the  beginning.  The  word 
*'void"  was  used  in  Union  Central  Life  Ins.  Co,  v.  Hollo- 
well,  supra,  and  several  cases  of  similar  tenor,  but  it  means 
no  more  than  that  the  contract  as  between  the  parties  will 
cease  to  be  effective  at  the  election  of  the  insurer.  It  has 
sometimes  been  said  that  the  word  **void"  having  been 
used,  and  being  unambiguous,  no  room  for  construction  ex- 
ists, and  it  must  be  taken  as  written.  This  view  is  super- 
ficial and  incorrect.  Words  stand  for  things.  The  condi- 
tions in  connection  with  which  the  word  "void"  is  used  in  the 
contract  under  consideration  are  such  as  clearly  to  show 
that  it  was  within  the  province  of  the  insurer  to  treat  the 
contract  as  valid.  If  it  does  this  the  assured  will  be  held  to 
his  engagements  so  far  as  he  and  his  beneficiary  are  con- 
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eerned.  If  the  contract  was  totally  void,  it  could  be  disre- 
garded by  either  or  both  parties  without  liability,  and  the 
assured,  having  done  nothing  illegal,  could  of  course  recover 
money  paid  by  him  in  pursuance  of  the  terms  of  an  at- 
tempted contract  which  did  not  have,  and  never  could  have, 
any  validity  for  any  purpose,  and  therefore  the  courts  are 
compelled^  by  the  connection  in  which  the  word  "void**  is 
used,  to  give  it  the  meaning  which  the  context  shows  was 
given  to  it  by  the  parties.  The  contract  was  not  a  nullity 
from  the  beginning.  It  ceases  to  be  binding  upon  the  in- 
surer only  after  it  has  elected  to  avoid  it  because  of  the 
breach  of  a  warranty  or  condition. 

It  follows  that  an  answer  which  seeks  to  defeat  an  insur- 
ance policy  because  of  a  breach  of  warranty,  must  not  only 
set  up  the  warranty  and  the  breach,  but  also  an  elee- 

3.  tion  by  the  insurer  to  avoid  such  policy  because  of 
such  breach,  and  this  ought  certainly  to  be  true  where 

the  warranty  was  in  regard  to  a  fact  immaterial  to  the  risk, 
the  breach  of  which  in  no  way  added  to  the  liability  or  bur- 
den of  the  insurer,  and  because  of  which  it  is  improbable 
that  any  election  to  avoid  would  ever  be  made. 

It  will  be  conceded  that  the  assured  might  reply  by  al- 
leging a  waiver  of  a  breach  of  warranty  under  any  view 
which  can  be  urged.    The  proposition,  as  it  is  pre- 

4.  sented  upon  demurrer  to  the  seventh  paragraph  of 
answer,  is  not,  however,  one  of  waiver.    No  doubt  the 

insurer  might  declare  a  forfeiture  of  the  policy  for  breach  of 
warranty,  and  after  it  had  elected  to  take  advantage  of  such 
breach  it  might  waive  the  right  thus  secured,  but  until  such 
election  is  made  there  is  nothing  to  waive.  If  it  always 
treats  the  policy  as  valid,  such  facts  constitute,  not  a  waiver, 
but  an  election  to  treat  the  policy  as  valid  instead  of  void, 
a  matter  which  in  the  first  instance  rests  with  the  insurer, 
and  in  regard  to  which  it  must  itself  elect.  The  misuse  of 
the  word  "waiver"  in  this  connection  is  clearly  shown  by  a 
recent  writer  in  an  illustrative  article.    Waiver  in  Insurance 
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Cases  (Ewart),  18  Harvard  L.  Rev.  365.  Cases  involving 
questions  similar  to  the  one  here  presented  are  nomerons. 
Their  multiplicity  and  conflicting  logic  render  a  return  to 
elemental  principles,  not  only  satisfactory,  but  essential,  and 
the  result  thus  reached  is  so  eminently  just  and  fair  as  to 
commend  itself.  Cases  sustaining  the  conclusion  here 
reached  are  not  wanting,  but  no  attempt  has  been  made  to 
compile  them.  Olens  Falls  Ins.  Co.  v.  Michael,  supra; 
Wing  V.  Harvey  (1854),  5  De  G.,  M.  &  G.  •265;  Aetna  Life 
Ins.  Co.  V.  Boekting,  supra;  Hemming s  v.  Sceptre  Life 
Assn.  [1905],  Ch.  365;  Waiver  in  Insurance  Cases  (Ewart), 
18  Harvard  L.  Rev.  365. 

Judgment  affirmed. 

Hadley,  Watson,  Rabb,  JJ.,  concur;  Comstoek,  J.,  con- 
curs in  result.    Myers,  J.,  absent. 

On  Petition  for  Rehearing. 

RoBY,  J. — It  is  conceded  in  appellant's  brief  supporting 
its  petition  for  rehearing  that  the  word  "void,"  as  used  in 
its  policy  means  voidable  at  the  election  of  the  in- 
1.    surer.    Such  construction  of  the  term  is  in  the  in- 
terest of  the  insuring  public,  who  otherwise  would 
have  no  certainty  of  protection,  no  matter  how  persistently 
premiums  are  paid,  and  equally  in  the  interest  of  the  insur- 
ance companies,  who  being  denied,  as  they  would  have  to 

* 

be  denied,  the  right  of  keeping  premiums  paid  upon  con- 
tracts subsequently  found  to  have  been  void  from  the  be- 
ginning, would  find  the  repayment  of  premiums  so  held,  bur- 
densome. Barher  v.  Lyon  (1846),  8  Blackf.  215.  This 
premise  being  granted,  the  question  of  what  facts  are  neces- 
sary to  make  a  good  answer  must  be  determined  by  the  well- 
established  rules  of  law,  and  this  is  as  it  should  be,  for  the 
law  is  the  same  for  all  persons,  and  insurance  contracts  are 
therefore  construed  exactly  as  other  contracts  are.  Ohio 
Farmers  Ins.  Co.  v.  Vogel  (1906),  166  Ind.  239,  3  L.  R.  A. 
(N.  S.)  966;   16  Am.  and  Eng.  Ency.  Law  (2d  ed.),  862; 


NOVEMBER  TERM,  1907.  717 

Moderu  Woodmen,  etc..  r.  Vincent — 40  Ind.  App.  711. 

1  May,  Insurance  (4th  ed.),  §172,  et  seq,;  1  Beach,  Con- 
tracts, §249. 

Breach  of  warranty  does  not,  in  England,  authorize  the 

vendee  to  avoid  a  contract  of  sale,  unless  there  is  an  express 

provision  in  the  contract  that  he  may  do  so.    Street 

5.  V.  Blay   (1831),  2  Bam.  &  Ad.  456;  Oompertz  v. 
Denion  (1832),  1  Cr.  &  M.  ^207;  Dawson  v.  Collis 

(1851),  10  C.  B.  •523.  Such  breach  does  not  confer  a  right 
of  avoidance  in  this  State.  Marsh  v.  Low  (1876),  55  Ind. 
271;  Hoover  v.  Sidener  (1884),  98  Ind.  290;  Wulschner  v. 
Ward  (1888),  115  Ind.  219,  222.  These  decisions  accord 
with  the  weight  of  American  authority. 

The  contract  involved  in  the  case  at  bar  expressly  confers 

the  right  to  avoid  the  contract  for  breach  of  warranty,  and 

it  is  therefore  only  necessary  to  a  good  answer  that  sufficient 

facts  be  stated  to  show  a  legal  election  upon  its  part  to 

avoid  the  same.    A  warranty  is  a  promise,  usually 

6.  collateral  to  the  principal  contract  (Benjamin,  Sales 
[7th  Am.  ed.  by  Bennett],  §610),  but  not  necessarily 

so  (Mechem,  Sales,  §§1334,  1393).  The  rule  in  all  cases  of 
rescission  is  that  the  party  rescinding  must  restore,  or  offer 
to  restore,  every  thing  of  value  which  he  has  received  under 
the  contract.  Calhoun  v.  Davis  (1851),  2  Ind.  ^532;  Hanna 
V.  Shields  (1870),  34  Ind.  84;  Balue  v.  Taylor  (1894),  136 
Ind.  368.  That  rescission  will  not  be  permitted  unless  the 
parties  are  placed  in  statu  quo  has  been  declared  a  great 
many  times.  The  doctrine  has  its  foundation  in  the  natural 
justice  which  will  not  permit  one  to  retain  the  advantage 
and  escape  the  burden  of  his  contract  at  the  same  time,  and 
it  does  not  depend  upon  the  reason  for  rescission,  which  may 
be  fraud,  mistake  oi:  (by  agreement,  as  in  this  case)  breach 
of  warranty.  "But  being  possessed  of  the  fruits  of  the 
contract  as  ultimately  made,  it  became  necessary  for  ap- 
pellee [appellant  in  this  case]  to  elect  as  to  the  status  that 
the  transaction  should  assume.  If  he  would  have  accom- 
plished a  rescission,  it  was  his  duty  so  to  elect  with  reason- 
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able  promptitude,  and  to  return  or  oflfer  to  return  whatever 
of  value  he  had  received  by  contract.  By  omission  to  pur- 
sue this  course  he  afiirmed  the  contract.'*  Homer  v.  Lowe 
(1902),  159  Ind.  406. 

The  answer  to  which  the    court    sustained    a   demurrer 

shows  a  breach  of  warranty,  and  that  such  breach  may  be 

made  tht  basis  of  a  rescission  appears,  but  it  does  not 

3.  state  facts  showing  a  valid  election  by  the  company. 
It  does  not  show  a  return  of  premiiuus.  It  does  not 
show  that  no  premiums  had  been  received.  It  does  not 
even  contain  an  expression  of  willingness  to  restore  the 
statu  quo,  and  ''we  think  no  case  can  be  found  in  the  books 
which  will  sustain  them  in  this.'*  Johnson  v.  Cookerly 
(1870),  33  Ind.  151,  155. 

The  petition  is  overruled. 

All  concur. 


Atkinson  et  al.  v.  Maris,  Administrator. 

[No.  0.029.     Filed  June  25,  1907.     Rehearing  denied  October  17, 
1907.    Transfer  denied  December  20,  1907.] 

1.  Appeal. — Leave  for, — Objections. — Decedents*  Estates, — ^Possible 
objections  to  the  granting  of  leave  to  appeal  under  52978 
Bums  1908,  Acts  1899,  p.  307,  providing  that  appeals  in  matters 
connected  with  the  settlements  of  dec<^dents'  estates  shall  be  taken 
within  ten  days,  unless,  upon  good  cause  shown,  the  Supreme 
Ck)urt  shall  grant  leave  to  file  within  one  year,  cannot  be  presented 
on  a  motion  to  dismiss  an  appeal  so  taken,    p.  720. 

2.  Same. — Leave. — Dismissal. — Decedents*  Estates. — Where  an  ap- 
peal, in  an  action  against  an  administrator,  was  not  filed  within 
ten  days,  as  provided  by  §2978  Bums  1908,  Acts  1899.  p.  397,  and 
leave  for  an  appeal  within  one  year,  as  therein  provided  for,  was 
not  granted,  an  appeal  taken  after  ten  days  should  be  dismissed, 
p.  721. 

8.  Same.— Leave. — How  Proved. — Leave  for  the  taking  of  an  ap- 
peal after  ten  days,  in  a  matter  concerning  a  decedent's  estate, 
as  provided  by  52978  Burns  1908,  Acts  1899,  p.  397,  must  be 
proved  by  the  record  and  not  by  affidavits  of  attorneys,    p.  721. 

4.  Same. — Leave, — Requisites. — Where  an  application  is  filed  for 
leave  to  appeal  from  a  judgment  affecting  a  decedent's  estate, 
after  ten  days,  as  authorized  by  §2978  Bums  1908,  Acts  1899, 
p.  397,  it  is  not  necessary  to  file  a  transcript  of  the  record  or  to 
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assign  errors  thereon  until  tbe  application  is  granted;  and  the 
transcript  filed  after  leave  to  appeal  is  obtained  governs  the  case 
on  appeal,    p.  722. 

5.  Appeal. — Transcript. — Contradicting, — The  transcript  on  appeal 
imports  absolute  verity,  and  cannot  be  contradicted  by  affidavit 
p.  722. 

6.  Same. — Dismissal, — Correction  of  Record, — Certiorari.  —  The 
trial  court  has  the  right  to  correct  Its  record  before  the  taking  of 
an  appeal,  and  if  corrected  afterwards,  a  writ  of  certiorari  will 
issue  to  correct  the  transcript ;  and  such  correction,  in  either  way, 
furnishes  no  ground  for  the  dismissal  of  the  appeal,    p.  722. 

7.  Same. — Bills  of  Exceptions. — Filing. — Presentation  to  Judge. — 
The  presentation  of  a  bill  of  exceptions  to  the  trial  judge,  within 
the  time  given  for  filing  same,  and  the  subsequent  filing  thereof, 
make  same  a  part  of  the  record,    p.  723. 

8.  Same. — Bills  of  Exceptions. — Parts  of  Evidence. — Where  ques- 
tions are  raised,  in  the  motion  for  a  new  trial,  requiring  a  con- 
sideration of  particular  parts  only  of  the  evidence,  such  parts 
alone  are  necessary  in  the  bill  of  exceptions  (§665  Bums  1908, 
Acts  1903,  p.  338,  85).    p.  723. 

9.  Trial. — Instructions. — Decedents*  Estates. — Work  and  Labor. — 
Conveyances. — Payment. — Inferences. — An  instruction,  in  an  ac- 
tion against  an  administrator  for  services  performed  for  his 
decedent,  that  the  law  authorizes  the  inference  of  payment  for 
such  services,  if  decedent  from  time  to  time,  during  the  period 
of  such  services,  transferred  to  the  plaintiff  money  and  other  prop- 
erty without  declaring  the  purpose  of  such  transfers,  is  erroneous, 
the  comparative  values  of  services  and  property  being  entirely 
omitted,     p.  724. 

10.  Evidence. — Impeaching. — Decedents*  Estates. — Parties. — Com- 
petency.— In  an  action  against  an  administrator,  involving  a  con- 
tract with  the  decedent,  the  claimant  is  a  competent  witness, 
under  §523  Bums  1908,  §500  R.  S.  1881,  to  testif^r  as  to  a  conversa- 
tion had  between  claimant  and  defendant's  witness,  in  the  ab- 
sence of  decedent,  defendant's  witness  having  testified  in  reference 
thereto,    p.  725. 

11.  Trial. — Instructions. — Interrogatories. — Decedents*  Estates. — 
Contracts. — Settlemetit. — An  instruction,  in  an  action  against  an 
administrator,  on  a  contract  made  with  decedent,  that  payment 
for  services  could  l)e  Inferred  from  a  transfer  of  property,  is  not 
harmless  where  the  interrogatories  showed  a  complete  settlement 
at  a  certain  date,  since  the  Jury  might  have  inferred  erroneously 
that  such  transfers  constituted  the  consideration  for  such  settle- 
ment,   p.  725. 

12.  Evidence. — Exclusion  of. — Writfht. — ^The  exclusion   of  compe- 
.  tent  evidence  upon  tlie  vital  issue  of  a  case  is  reversible  error. 

p.  726. 
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Prom  Orange  Circuit  Court;  Thomas  B.  Buskirk,  Judge. 

Action  by  William  Atkinson  and  another,  against  Aaron 
Maris,  as  administrator  of  the  estate  of  John  Maris,  de- 
ceased. Prom  a  judgment  for  defendant,  plaintiflfe  appeal. 
Reversed, 

Smith  &  Korbly  and  McCart  cfe  McCart,  for  appellants. 

Elmer  Stout,  M,  B.  Hottel,  B.  Harver,  Oscar  Ratts,  and 
W.  J.  Buskirk,  for  appellee. 

Rabb,  J. — The  appellants  filed  a  claim  in  the  court  below 
against  the  estate  of  appellee's  intestate.  The  claim  was  put 
at  issue,  and  a  jury  trial  had,  resulting  in  a  verdict  in  favor 
of  appellee.  The  appellants'  appeal  to  this  court  was  n(rt 
perfected  within  ten  days,  as  is  prescribed  by  §2978  Bums 
1908,  Acts  1899,  p.  397,  but  under  the  provisions  of  the  law 
the  appellants  petitioned  this  court  for  leave  to  appeal  with- 
in one  year  after  the  decision.  The  appellee  was  given 
ten  days'  notice  of  the  presentation  of  the  petition,  and  ap- 
peared in  this  court  and  resisted  the  granting  of  the  same, 
setting  forth  a  multitude  of  grounds  for  dismissing  appel- 
lants' petition.  The  matter  of  granting  the  petition  was 
heard  and  determined  by  this  court  on  February  6,  1906, 
and  the  prayer  of  the  petition  granted,  upon  condition  that 
the  appellants  file  their  appeal  bond  with  the  clerk  of  the 
Orange  Circuit  Court,  in  a  penalty  of  $750,  with  the  Title 
Guaranty  &  Trust  Company  as  surety  thereon.  The  ap- 
pellants perfected  their  appeal  by  filing  the  bond,  as  pre- 
s.ribed  by  the  order  of  the  court,  with  the  clerk  of  the 
Orange  Circuit  Court,  and  by  filing  in  this  court  a  duly  cer- 
tified transcript  of  the  proceedings  of  the  court  below  with- 
in one  year  from  the  rendition  of  the  judgment,  with  a 
proper  assignment  of  errors. 

The  first  question  confronting  the  court  in  this  case  arises 

on  appellees'  motion  to  dismiss  the  appeal.     Forty  distinct 

reasons  for  the  motion  are  assigned  in  appellee's  peti- 

1.  tion.  The  greater  part  of  these  reasons  were  pre- 
sented to  the  court  in  resisting  appellants'  motion  for 
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leave  to  appeal.  These  reasons,  if  sufficient  on  appellee's 
motion  to  dismiss,  were  equally  potential  to  the  granting  of 
leave  to  appeal.  The  appellee,  after  appearing  to  the  mo- 
tion for  leave  to  appeal,  and  having  there  presented  to  the 
court  for  its  consideration  and  determination  these  matters, 
as  he  had  a  right  to  do  in  opposition  to  the  granting  of 
such  leave,  is  concluded  by  the  decision  on  that  motion, 
and  cannot  again  present  them  here.  A  motion  to  dismiss 
an  appeal  presents  no  meritorious  question,  and  this  court 
will  not  consider,  on  a  motion  to  dismiss,  grounds  or  reasons 
that  have  been  once  passed  upon  by  the  court  and  adjudged 
insufficient  for  refusing  the  right  to  appeal.  To  do  other- 
wise the  court  would  stultify  itself,  and  subject  itself  to  the 
charge  of  trifling  with  the  rights  of  the  parties ;  and  we  re- 
fuse, therefore,  again  to  consider  on  this  motion  to  dismiss 
appellants'  appeal  any  question  presented,  or  which  might 
properly  have  been  presented  by  appellee  in  opposition  to 
appellants'  petition  for  leave  to  appeal.  Duncan  v.  Oainey 
(1886),  108  Ind.  579. 

Causes  twenty-six,  thirty-seven  and  thirty-eight,  set  forth 
in  appellee's  motion  to  dismiss  the  appeal,  would,  if  true,  re- 
quire the  dismissal  of  the  appeal.    They  state  as  a 

2.  fact  that  no  leave  to  appeal  this  cause  was  granted 
by  this  court.    If  such  was  the  case  the  cause  would 

not  properly  be  on  the  docket. 

It  is  averred  that  what  purports  to  be  the  order  granting 

the  appeal  was  an  order  made  by  one  of  the  members  of  the 

court,  in  chambers,  and  not  by  the  court,  in  session,  or 

3.  concurred  in  by  a  majority  of  the  members  of  the 
court.     These  facts  are  substantiated  by  the  affidavit 

of  one  of  the  attorneys  for  the  appellee.  The  Appellate 
Court  is  a  court  of  record,  and  its  proceedings  are  proved 
by  the  record  and  not  by  the  affidavit  of  lawyers.  Its 
records  import  absolute  verity,  and  how  any  well-informed 
attorney,  having  regard  for  the  ethics  of  his  profession, 
could  have  the  assurance  to  tender  to  this  court  his  sworn 
Vol.  40—46 
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statement  as  proof  of  its  proceedings,  against  the  record 
and  the  absolute  and  accurate  knowledge  of  the  individual 
members  of  the  court,  is  incomprehensible.  Not  only  is  this 
statement  in  appellee's  motion  contrary  to  the  record,  but  it 
is  known  to  be  false  as  a  matter  of  fact  by  two  members  of 
the  court,  who  were  sitting  at  the  time  the  leave  to  appeal 
was  granted. 

It  was  not  necessary  or  proper  that  appellants  should  fife 

in  the  oflSce  of  the  clerk  of  the  Supreme. Court  a  transcript 

of  the  record  for  the  purpose  of  perfecting  the  ap- 

4.  peal,  and  assign  errors  thereon,  until  after  the  court 
had  granted  leave  to  appeal,  and  there  is  but  one 

transcript  in  the  case.     Appellants'  brief  refers  frequently 
to  the  ** original' '  transcript.     The  original  and  only  tran- 
script that  governs  the  court,  and  to  which  the   court  can 
look  in  the  determination  of  questions  arising  on  the 

5.  appeal,  is  the  transcript  filed  after  leave  was  granted 
to  appeal,  and  this,  the  record  shows,  was  filed  Feb- 
ruary 9,  1906,  and  this  record  imports  absolute  verity,  and 
cannot  be  disputed  by  aflBdavit. 

The  twenty-eighth  reason  for  the  dismissal  is  disputed  by 

the  record.     The  fact  that  the  record  of  the  court  below  had 

been  corrected  so  as  to  speak  the  truth  is  no  ground 

6.  for  a  dismissal  of  the  appeal.     This  correction  was  so 
made  before  the  transcript  was  filed  in  this  court.    It 

might  have  been  made  after  the  transcript  had  been  filed 
here,  and  properly  brought  into  the  transcript  by  a  writ  of 
certiorari.  The  record  in  this  court  shows  that  upon  the 
proper  petition  of  appellants,  to  which  appellee  appeared, 
leave  was  granted  appellants  to  appeal  this  cause  within  one 
year,  on  the  filing  of  a  bond,  with  surety,  and  in  a  certain 
sum  named.  The  bond  was  filed  as  provided  by  the  order, 
and  within  the  year  from  the  date  of  the  rendition  of  judg- 
ment in  the  court  below  a  duly  certified  transcript  of  the 
record,  with  the  proper  assignments  of  error,  was  filed  with 
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the  clerk  of  this  court.  The  case  is  properly  here,  and  no 
sufficient  reason  is  shown  for  the  dismissal  of  the  appeal. 
The  only  error  properly  assigned  is  the  action  of  the  court 
below  in  overruling  appellants'  motion  for  a  new  trial.  The 
reasons  for  a  new  trial  urged  here  as  grounds  for  the  re- 
versal of  the  judgment  are  the  giving  by  the  court  of  cer- 
tain instructions,  and  the  exclusion  by  the  court  of  certain 
evidence  tendered  by  the  appellants.  Appellee  earnestly 
insists  that  these  questions  are  not  properly  saved  in  the 
record,  and,  if  properly  saved,  they  do  not  constitute  re- 
versible error,  because  the  record  affirmatively  shows  that 
they  did  not  affect  the  result  of  the  trial. 

The  claim  is  made  by  appellee  that  the  bill  of  exceptions 

setting  out  the  parts  of  the  evidence  was  not  filed  in  the 

clerk's  office  of  the  Orange  Circuit  Court  within  the 

7.  time  given  by  the  court  for  that  purpose.     It  was  not 
essential  that  the  bill  of  exceptions  should  be  filed  in 

the  office  of  the  clerk  below  within  the  ninety  days  given  by 
the  court  to  file  bills  of  exceptions.  It  was  only  necessary 
that  it  should  be  presented  to  the  judge  for  his  examination 
and  signature  within  the  time  specified.  The  authorities 
cited  by  appellee  so  declare,  and  this  is  the  express  pro- 
vision of  the  statute.  The  bill  of  exceptions  in  this  case 
shows  affirmatively  that  it  was  so  presented  within  the 
proper  time. 

The  claim  is  also  made  that  inasmuch  as  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence  given  in  the 
cause,  nor  purport  to  present  a  reserved  question  of 

8.  law,  under  §669  Bums  1908,  §630  R.  S.  1881,  no  ques- 
tion can  be  raised  upon  the  evidence.  The  bill  of  ex- 
ceptions does  contain  a  clear  statement  of  the  ruling  called 
in  question,  and  a  succinct  recital  of  such  parts  of  the  evi- 
dence as  are  necessary  to  advise  this  court  of  the  pertinency 
and  materiality  of  the  matters  set  out  to  be  reviewed,  as 
provided  in  section  five  of  the  act  of  1903  (Acts  1903,  p.  338, 
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statement  as  proof  of  its  proceedings,  against  the  record 
and  the  absolute  and  accurate  knowledge  of  the  individual 
members  of  the  court,  is  incomprehensible.  Not  only  is  this 
statement  in  appellee's  motion  contrary  to  the  record,  but  it 
is  known  to  be  false  as  a  matter  of  fact  by  two  members  of 
the  court,  who  were  sitting  at  the  time  the  leave  to  appeal 
was  granted. 

It  was  not  necessary  or  proper  that  appellants  should  file 

in  the  oflSce  of  the  clerk  of  the  Supreme. Court  a  transcript 

of  the  record  for  the  purpose  of  perfecting  the  ap- 

4.  peal,  and  assign  errors  thereon,  until  after  the  court 
had  granted  leave  to  appeal,  and  there  is  but  one 

transcript  in  the  case.    Appellants'  brief  refers  frequently 
to  the  ** original"  transcript.     The  original  and  only  tran- 
script that  governs  the  court,  and  to  which  the   court   can 
look  in  the  determination  of  questions  arising  on  the 

5.  appeal,  is  the  transcript  filed  after  leave  was  granted 
to  appeal,  and  this,  the  record  shows,  was  filed  Feb- 
ruary 9,  1906,  and  this  record  imports  absolute  verity,  and 
cannot  be  disputed  by  affidavit. 

The  twenty-eighth  reason  for  the  dismissal  is  disputed  by 

the  record.     The  fact  that  the  record  of  the  court  below  had 

been  corrected  so  as  to  speak  the  truth  is  no  ground 

6.  for  a  dismissal  of  the  appeal.     This  correction  was  so 
made  before  the  transcript  was  filed  in  this  court.    It 

might  have  been  made  after  the  transcript  had  been  filed 
here,  and  properly  brought  into  the  transcript  by  a  writ  of 
certiorari.  The  record  in  this  court  shows  that  upon  the 
proper  petition  of  appellants,  to  which  appellee  appeared, 
leave  was  granted  appellants  to  appeal  this  cause  within  one 
year,  on  the  filing  of  a  bond,  with  surety,  and  in  a  certain 
sum  named.  The  bond  was  filed  as  provided  by  the  order, 
and  within  the  year  from  the  date  of  the  rendition  of  judg- 
ment in  the  court  below  a  duly  certified  transcript  of  the 
record,  with  the  proper  assignments  of  error,  was  filed  with 
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the  clerk  of  this  court.  The  case  is  properly  here,  and  no 
sufficient  reason  is  shown  for  the  dismissal  of  the  appeal. 
The  only  error  properly  assigned  is  the  action  of  the  court 
below  in  overruling  appellants'  motion  for  a  new  trial.  The 
reasons  for  a  new  trial  urged  here  as  grounds  for  the  re- 
versal of  the  judgment  are  the  giving  by  the  court  of  cer- 
tain instructions,  and  the  exclusion  by  the  court  of  certain 
evidence  tendered  by  the  appellants.  Appellee  earnestly 
insists  that  these  questions  are  not  properly  saved  in  the 
record,  and,  if  properly  saved,  they  do  not  constitute  re- 
versible error,  because  the  record  affirmatively  shows  that 
they  did  not  aflfect  the  result  of  the  trial. 

The  claim  is  made  by  appellee  that  the  bill  of  exceptions 

setting  out  the  parts  of  the  evidence  was  not  filed  in  the 

clerk's  office  of  the  Orange  Circuit  Court  within  the 

7.  time  given  by  the  court  for  that  purpose.     It  was  not 
essential  that  the  bill  of  exceptions  should  be  filed  in 

the  office  of  the  clerk  below  within  the  ninety  days  given  by 
the  court  to  file  bills  of  exceptions.  It  was  only  necessary 
that  it  should  be  presented  to  the  judge  for  his  examination 
and  signature  within  the  time  specified.  The  authorities 
cited  by  appellee  so  declare,  and  this  is  the  express  pro- 
vision of  the  statute.  The  bill  of  exceptions  in  this  case 
shows  affirmatively  that  it  was  so  presented  within  the 
proper  time. 

The  claim  is  also  made  that  inasmuch  as  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence  given  in  the 
cause,  nor  purport  to  present  a  reserved  question  of 

8.  law,  under  §669  Bums  1908,  §630  R.  S.  1881,  no  ques- 
tion can  be  raised  upon  the  evidence.  The  bill  of  ex- 
ceptions does  contain  a  clear  statement  of  the  ruling  called 
in  question,  and  a  succinct  recital  of  such  parts  of  the  evi- 
dence as  are  necessary  to  advise  this  court  of  the  pertinency 
and  materiality  of  the  matters  set  out  to  be  reviewed,  as 
provided  in  section  five  of  the  act  of  1903  (Acts  1903,  p.  338, 
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§665  Burns  1908,  and  this  was  all  that  was  necessary  to  be 
set  forth  in  order  properly  to  present  the  questions  here. 

The  court  below,  over  appellants'  objection  and  exception, 

instructed  the  jury  as  follows:    **I  instruct  you  that  it  is 

the  law  that  the  plaintiflf  in  this  case  is  not  required 

9.  to  prove  an  express  promise  to  pay  for  the  services 
rendered  the  deceased  by  them  if  you  find  that  they 
rendered  him  services,  but  it  will  be  suflScient  in  this  regard, 
if  they  prove  fiacts  and  circumstances  and  statements  of  the 
deceased  made,  from  which  an  intention  to  pay  for  said 
services  on  his  part  and  an  expectation  to  be  paid  on  the  part 
of  the  claimants  should  be  inferred,  but  in  this  connection  I 
instruct  you  that  while  it  is  true  that  the  law  authorizes  you 
in  such  cases  to  infer  a  promise  to  pay  on  account  of  such 
facts  and  circumstances  and  statements  of  the  deceased,  it 
is  equally  true  that  the  law  authorizes  you  to  find  that  there 
was  in  fact  payment  for  such  services,  if  you  find  that  the 
deceased  from  time  to  time  during  the  period  in  which  such 
services  were  rendered  gave  and  transferred  to  said  claim- 
ant money  and  other  property  without  declaring  the  pur- 
pose or  motive  for  the  giving  and  transferring  of  such 
money  and  property."  This  instruction  was  so  clearly  bad 
that  appellee  does  not  attempt  to  sustain  it  by  argument.  It 
informs  the  jury  that  if  they  find  the  intestate  was  indebted 
to  appellants  for  services  rendered,  they  were  authorized  to 
infer  that  such  indebtedness  was  paid,  if  the  deceased,  from 
time  to  time  during  the  rendition  of  the  service,  transferred 
to  appellants  money  or  property  without  disclosing  his  pur- 
pose in  making  such  transfer,  regardless  of  the  value  of  the 
services  rendered,  or  the  amount  of  money  or  value  of  prop- 
erty given  or  transferred  by  the  intestate  to  the  appellants. 
No  such  inference  could  be  drawn  from  such  circumstance 
unless  it  appears  that  the  money  or  value  of  property  trans- 
ferred to  the  creditor  equaled  the  amount  of  the  debt  owing. 

William  Jones  testified  as  a  witness  for  appellee  to  a 
conversation  had  with  the  appellant  William  Atkinson,  at  a 
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time  when  the  intestate  was  not  present,  in  which  ap- 

10.  pellant  Atkinson,  in  answer  to  a  remark  that  the  in- 
testate was  a  great  deal  of  trouble,  said:  **He  pays  us 

a  great  deal  of  money.  He  gives  us  something  like  $1,000 
per  year."  The  appellants  tendered  William  Atkinson  as  a 
witness,  and  offered  to  prove  by  him  that  no  such  conversa- 
tion ever  occurred.  Appellee's  objection  to  this  testimony 
was  sustained  by  the  court.  This  ruling  was  plainly  er- 
roneous. The  statute  provides:  **If  any  witness  shall,  on 
behalf  of  the  executor,  administrator,  or  heirs,  testify  to  any 
conversation  or  admission  of  a  party  to  the  suit,  his  assignor 
or  grantor,  as  having  been  had  or  made  in  the  absence  of  the 
deceased ;  then  the  party  against  whom  such  evidence  is  ad- 
duced, his  assignor  or  grantor,  shall  be  competent  to  testify 
concerning  the  same  matter."  §523  Burns  1908,  §500  R.  S. 
1881.  Under  this  provision  of  the  statute  William  Atkinson 
was  clearly  a  competent  witness  to  rebut  the  testimony  of 
the  witness  Jones,  as  to  the  conversation  Jones  testified  to, 
and  the  sustaining  of  the  objection  was  erroneous.  Other 
questions  are  raised  as  to  the  admissibility  of  the  testimony 
of  the  appellant  in  rebuttal  of  conversations  claimed  to  have 
been  had  with  them,  and  testified  to  by  witnesses  for  appel- 
lees, the  record  not  disclosing  affirmatively  whether  the  con- 
versations were  had  in  the  presence  or  absence  of  the  in- 
testate. It  is  not  necessary  to  pass  upon  the  questions  thus 
raised.  They  probably  will  not  arise  upon  a  second  trial  of 
the  cause. 

It  is  contended  by  appellee  that  the  errors  of  the  court  in 
instructing  the  jury,  and  in  refusing  to  permit  William  At- 
kinson to  testify  in  rebuttal  of  the  testimony  given 

11.  by    the    witness    Jones,     are    not    reversible,    for 
the  reasons  that  the  answers  to  interrogatories  show 

that  they  did  not  affect  the  verdict  of  the  jury,  and  that  the 
verdict  was  founded  upon  a  settlement  made  between  the 
parties.  The  answers  to  the  interrogatories  show  that  a  set- 
tlement was  made  between  appellants  and  intestate  at  a  cer- 
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tain  date,  and  that  there  was  nothing  due  to  the  appellant* 
upon  this  settlement.  This  court  cannot  say  that  this  find- 
ing was  not  influenced  by  the  instruction  complained  of,  or 
by  the  rejection  of  the  evidence  complained  of.  There  was 
evidence  introduced  before  the  jury  that  upon  the  date  in 
which  they  find  the  settlement  was  made  a  deed  for  certain 
land  was  executed  by  the  intestate  to  the  appellants,  and  the 
jury  may  well  have  concluded  from  the  instructions  given  by 
the  court  that  the  transfer  of  this  property  paid  the  appel- 
lants' claim,  regardless  of  the  amount  of  the  claim  and  the 
value  of  the  property  transferred  by  the  deed. 

It  is  insisted  that  the  refusal  of  the  court  to  permit  the 

appellants  to  deny  the  testimony  of  the  witness  Jones,  and 

other  witnesses,  could  not  have  affected  the  result,  as 

12.  there  was  no  reasonable  probability  that  the  jury 
would  have  accepted  the  denial  of  the  appellant  Wil- 
liam Atkinson  against  the  sworn  testimony  of  disinterested 
witnesses.  It  is  not  for  this  court  to  say  what  would  have 
been  the  effect  of  the  testimony  of  the  witness.  It  was  com- 
petent, and  the  appellants  had  the  right  to  have  it  consid- 
ered and  passed  upon  by  the  jury,  and  the  denial  of  this 
right  constitutes  reversible  error. 

Cause  reversed,  with  instruction  to  the  court  below  to 
grant  a  new  trial. 


Sandusky  Portland  Cement  Company  v.  Rice. 

[No.  5,889.    Filed  December  20,  1907.] 

1.  Pleading. — Complaint, — Employers*  Liability  Act.  —  Common 
Law, — A  complaint  based  upon  §7083  Burns  1901,  subd.  2,  Acts 
1893,  p.  294,  §1,  providing  that  corporations  shall  be  liable  to 
their  servants  who  are  injured  while  conforming  to  the  orders  of 
their  superiors,  is  sufficient,  as  an  action  at  the  common  law, 
though  such  act  is  void  as  to  the  defendant  corporation,  where 
the  allegations  show  that  the  foreman  whose  negligence  caused 
the  injury  was  performing  the  master's  duties  at  the  time  of  the 
injury,     p.  728. 

2.  Trial. — Paragraphs  of  Complaint, — Peremptory  Instructions. — 
Appeal. — Where  the  trial  court  peremptorily  instructed  the  jury 
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that  the  evidence  was  not  sufficient  to  sustain  a  verdict  upon  the 
second  paragraph  of  complaint,  and  the  plaintiff  reserved  no  ex- 
ception to  such  ruling,  he  may  not,  on  appeal,  contend  that  the 
verdict  should  he  upheld  because  the  evidence  was  sufficient  to 
establish  such  second  paragraph,    p.  728. 

3.  Master  and  Servant. — Vice'Frincipals.-^Felloic  Servants. — 
Quest  ion  for  Jury, — Whether  a  foreman,  in  assisting  a  servant  In 
repairing  a  piece  of  machinery,  was  such  servant*s  fellow  servant, 
or  a  vice-principal,  is  a  question  for  the  jury.    p.  729. 

4.  Same. — Assumption  of  Risk. — Defective  Ways  and  Works. — 
Where  the  plaintiff,  an  experienced  servant,  knowing  the  circum- 
stances and  fully  appreciating  the  dangers,  voluntarily  under- 
took to  make  some  repairs  in  a  mix  pan  connected  with  a  line 
shaft,  and  such  shaft  was  afterwards  started  in  motion  by  other 
servants,  causing  injuries  to  plaintiff,  such  risk  was  assumed, 
p.  729. 

5.  Appeal. — Interrogatories. — New  Trial, — A  new  trial  may  be 
ordered  on  the  reversal  of  a  case  on  appeal,  where  justice  demands 
it,  though  appellant  was  technically  entitled  to  judgment  on  the 
answers  to  the  interrogatories,    p.  730. 

Prom  Kosciusko  Circuit  Court ;  Lemuel  W.  Royse,  Judge 
pro  tern.  , 

Action  by  Lambert  Rice  against  the  Sandusky  Portland 
Cement  Company.  Prom  a  judgment  on  a  verdict  for 
plaintiff  for  $460,  defendant  appeals.    Reversed. 

Frazer,  Biggs  dk  Frazer,  for  appellant. 

Bertram  Shane  and  Wood  cfe  Bowser,  for  appellee. 

Hadley,  p.  J. — Action  by  appellee  against  appellant  for 
damages  alleged  to  have  been  sustained  while  working  as  an 
employe  in  appellant's  cement  plant.  The  complaint  is  in 
two  paragraphs.  The  first  is  based  upon  the  negligence  of  a 
foreman  under  subdivision  two  of  §7083  Burns  1901,  Acts 
1893,  p.  294,  §1.  The  second  paragraph  counts  upon  the 
common-law  liability  of  the  master  for  failure  to  provide  a 
safe  place  for  his  servants  to  work.  There  was  a  general 
verdict  for  appellee,  together  with  answers  to  fifty-one  in- 
terrogatories. Appellant  moved  that  the  court  render  judg- 
ment upon  the  interrogatories,  which  motion  was  overruled. 
A  motion  for  a  new  trial  was  overruled.  These  rulings  are 
assigned  as  error.     The  court  instructed  the  jury  that  the 
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evidence  did  not  warrant  a  finding  for  appellee  upon  the 
second  paragraph  of  the  complaint,  and  the  same  was  with- 
drawn from  their  consideration. 

It  is  earnestly  insisted  that  while  the  first  paragraph  of 
the  complaint  is  based  upon  the  second  subdivision  of  sec- 
tion   one    of    the    employers*    liability  act   (§7083, 

1.  supra),  which  has  since  been  declared  unconstitu- 
tional, except  as  to  railroads  {Bedford  Quarries  Co. 

V.  Bough  [1907],  168  Ind.  671,  and  Perry,  etc,  Stone  Co,  v. 
Fletcher  [1907],  168  Ind.  348),  yet  the  averments  of  the 
complaint  are  sufficient  to  show  a  common-law  liability. 
Upon  a  careful  examination  of  this  paragraph  of  the  com- 
plaint, we  are  of  the  opinion  that  this  contention  is  correct. 
By  the  averments  of  the  complaint  it  appears  that  the  lia- 
bility of  appellant  is  based  upon  the  negligence  of  a  foreman 
who,  the  allegations  show,  was  acting  in  the  place  and  per- 
forming the  duties  of  the  master  at  the  time  of  the  injury. 
This  makes  the  negligence  of  the  foreman  the  negligence  of 
the  master,  and^xes  the  liability  without  regard  to  the  stat- 
ute before  referred  to.  The  complaint  in  other  respects  is 
sufficient. 

Appellee  also  insists  that  the  evidence  is  sufficient  to  sus- 
tain the  verdict  on  the  common-law  theory.     It  is  apparent 
from  the  record  that  although  the  second  paragraph 

2.  of  the  complaint  based  upon  a  common-law  liability 
formed  part  of  the  pleadings,  yet  the  case  was  tried 

upon  the  first  paragraph ;  and  when  the  court  ruled  that  the 
evidence  was  insufficient  to  sustain  the  second  paragraph  no 
exception  was  taken  to  this  ruling.  Under  this  ruling,  the 
jury  were  not  permitted  to  pass  upon  the  question  whether 
the  foreman  was  in  the  place  of  the  master  at  the  time  of  the 
injury,  and  whether  his  negligence  was,  the  negligence  of  the 
master.  This  was  an  element  essential  to  appellee's  right  to 
recover. 

The  evidence  discloses  that  the  foreman  and  appellee  were 
working  together  repairing  a  piece  of  machinery    at    the 
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time  of  the  injury.     Whether  he  was  a  fellow  servant 

3.  or  a  vice-principal  was  a  question  that  should  have 
been  given  to  the  jury  under  proper  instructions. 

The  answers  to  the  interrogatories  show  that  appellee  had 

worked  for  appellant  in  and  about  the  factory  for  several 

months.     He  was  a  machinist,  whose  duty  it  was  to 

4.  repair  machinery  of  appellant.     The  machinery  to  be 
repaired  at  the  time  of  the  injury  was  a  mix  pan 

which  was  operated  by  a  line  shaft  when  connected  there- 
with by  a  friction  clutch.  The  line  shaft  could  be  con- 
nected by  clutches  with  other  mix  pans  and  other  ma- 
chinery. The  line  shaft  was  propelled  by  a  motor.  Ap- 
pellee knew  that  if  the  mix  pan  was  connected  with  the  line 
shaft,  and  the  line  shaft  was  in  motion,  the  mix  pan  was  a 
highly  dangerous  place  in  which  to  be.  He  also  knew  that 
if  the  mix  pan  was  detached  from  the  line  shaft  it  was  a  safe 
place  in  which  to  be.  He  also  knew  that  it  was  customary 
for  the  different  employes  about  the  factory  to  start  the  line 
shaft  whenever  they  desired  to  perform  any  work  with  the 
diflPerent  machines. 

Just  previous  to  the  injury  the  line  shaft  was  motionless. 
Appellee  threw  in  the  clutch  connecting  the  mix  pan  with 
the  line  shaft  in  order  to  move  the  mix  pan  into  the  right 
position,  by  pulling  on  a  belt  over  a  pulley  on  the  line  shaft. 
Then,  without  detaching  the  clutch  or  disconnecting  the 
mix  pan,  in  company  with  appellant's  foreman,  he  climbed 
into  the  mix  pan  and  commenced  his  work.  While  thus  en- 
gaged, another  employe  started  the  motor,  and  appellee 
was  injured.  Other  answers  to  the  interrogatories  show 
that  the  foreman  had  reason  to  believe  that  the  clutch  was 
in  when  he  and  appellee  went  into  the  mix  pan.  There  is  no 
averment  in  the  complaint  and  no  answer  to  an  interroga- 
tory showing  that  the  foreman  knew  or  had  reason  to  be- 
lieve that  the  machinery  would  be  or  was  liable  to  be  started 
while  he  and  appellee  were  in  the  mix  pan.  It  is  shown  by 
these  answers  that  appellee  knew  and  appreciated  the  dan- 
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gers  he  was  incurring  to  the  same  extent  as  the  foreman 
who  went  into  the  mix  pan  with  him.  If  he  knew  and  ap- 
preciated the  danger,  he  is  held  to  have  assumed  the  risk. 
Chicago,  etc.,  R.  Co.  v.  Tacket  (1904),  33  Ind.  App.  379; 
Staldter  v.  City  of  Huntington  (1899),  153  Ind.  354;  Wa- 
bash E.  Co.  V.  Ray  (1899),  152  Ind.  392;  Southern  Ind.  R. 
Co.  V.  Moore  (1904),  34  Ind.  App.  154. 

The  answers  to  the  interrogatories  are  in  irreconcilable 

conflict  with  the   general   verdict.     Ordinarily   in   such  a 

case  we  should  properly  order  a  judgment  for  the 

5.     appellant  upon  the  answers  to  interrogatories.     In 

this  case,  however,  as  we  have  shown,  the  cause  was 

tried  throughout  upon  an  erroneous  theory.     We  cannot 

say  how  far  this  affected  the  introduction  of  evidence.     In 

our  opinion  justice  requires  that  a  new  trial  be  granted. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Arthur  v.  Shroyer. 

[No.  5,894.    Filed  June  5,  1907.] 

From  Delaware  Circuit  Court ;  Joseph  G.  Leffler,  Judge. 

Action  by  Burdette  M.  Arthur  against  John  A.  Shroyer.  From  a 
Judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

C.  A.  Taughinhaugh,  for  appellant. 

Roscoe  C.  Griffith  and  James  A.  Ross,  for  appellee. 

V^ATSON,  P.  J. — ^The  questions  presented  by  the  record  In  this  ap- 
peal on  the  controlling  and  vital  issues  therein  are  identical  with 
those  decided  by  this  court  in  the  case  of  Mud  Valley,  etc..  Gas  Co. 
V.  Hitchcock  (11K)7),  ante,  105,  and  upon  the  authority  of  that  case 
the  judgment  is  affirmed. 


Lake  Erie  &  Western  Railway  Company  v. 
Parker  et  al. 

[No.  5.912.    Filed  October  29,  1907.1 
From  Hamilton  Circuit  Court ;  Ira  W.  ChfHstian,  Judge. 
Action  by  Mina  Jane  Parker  and  another  against  the  Lake  Erie  & 
Western  Railway  Company.    From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.    Reversed. 
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John  B.  Cockrum,  Shirts  d  Fertig,  and  Hawkins,  Smith  d  Hawk- 
inSj  for  appellant. 
Dan  Waugh,  Kane  d  Kane  and  Nash  d  Teter,  for  appellee. 

Hadlet,  J. — ^This  is  a  companion  case  with  Lake  Erie,  etc,  R,  Co. 
V.  McFall  (1905),  165  Ind.  574,  Lake  Erie,  etc.,  R.  Co.  v.  Ford 
(1906).  107  Ind.  205,  and  Lake  Erie,  etc.,  R,  Co.  v.  Hohhs  (1907), 
ante,  511,  all  growing  out  of  the  same  conflagration. 

The  first  and  second  paragraphs  of  the  complaint  in  this  case  con- 
tain substantially  the  same  averments  as  the  first  and  second  para- 
graphs of  the  cases  cited,  and  upon  the  authority  of  those  cases  the 
demurrers  thereto  were  properly  overruled.  Objection  is  also  made 
to  the  fourth  and  sixth  instructions  given  by  the  court  at  request 
of  appellee.  These  instructions  are  identical  with  the  fifth  and  sixth 
instructions  set  out  in  the  case  of  Lake  Erie,  etc,,  R.  Co,  v.  Ford, 
supra,  and  which  the  Supreme  Court  held  to  be  reversible  error. 
Upon  the  authority  of  that  case  the  giving  of  the  sixth  instruction 
was  error. 

Other  questions  are  presented  but  they  will  not  necessarily  arise 
on  another  trial,  and  therefore  are  not  considered. 

Cause  reversed  with  instructions  to  grant  a  new  trial. 

Comstock,  C.  J.,  Koby,  Rabb  and  Myers,  JJ.,  concur.  Watson, 
P.  J.,  absent 


Cleveland,  Cincinnati,    Chicago  &  St.  Louis 
Railway  Company  v.  Hadley,  by  Next  Friend. 

[No.  6,056.    Filed  November  1,  1907.] 

From  Putnam  Circuit  Court ;  Presley  O.  ColHver,  Judge. 

Action  by  Vivian  Hadley,  by  next  friend,  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.'  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  (For  decision  on  merits  see 
170  Ind.  — .)     Transferred  to  Supreme  Court. 

James  L,  Clark,  Tarwin  C.  QroomrS,  George  A,  Knight  and  L.  J. 
Hackney,  for  appellant. 

T.  S.  Adams  and  S.  A,  Hays,  for  appellee. 

Per  Curiam. — ^This  cause  being  submitted  for  determination  to 
the  entire  court,  and  four  Judges  not  concurring  in  the  result,  the 
case  is  hereby  transferred  to  the  Supreme  Court  under  section  fif- 
teen of  the  act  approved  March  12,  1901  (Acts  1901,  p.  565,  §15, 
§1399  Bums  1908). 

Hadley,  J.,  did  not  participate. 
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Bedford  Buff  Stone  Company  v.  Anderson, 
BY  Next  Friend. 

[Xo.  6,4Cl).    Piled  Deccmlier  12.  1907.] 

From  Lawrence  Circuit  Court ;  James  B,  Wilson,  Judge. 

Action  by  Arthur  Anderson,  by  next  friend,  against  the  Bedford 
Buff  Stone  Company.  From  a  judgment  for  plaintiff  for  $1,000, 
defendant  appeals.    Reversed. 

Elmer  E,  Stevenson  and  Brooks  d  Brooks,  for  appellant 
W.  E,  Clark  and  M.  B.  Hottel  for  appellee. 

Peb  Cubiam. — ^The  appellee  has  filed  a  confeBsion  of  error.  In 
accordance  therewith  the  judgment  Is  reversed  and  the  cause  re- 
manded, with  Instructions  to  sustain  appellant's  demurrer  to  the 
complaint  and  for  further  proceedings. 


Evansville  &  Tbrre  Haute  Railroad  Company 
V.  Yeager. 

[Xo.  6,1(12.    Filed  December  20,  1907.] 

From  Posey  Circuit  Court :  0.  M.  Wclbom,  Judge. 

Action  by  Elmer  Yeager  against  the  Evansville  &  Terre  Haute 
Railroad  Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$250,  defendant  appeals.  Transferred  to  Supreme  Court,  (See  109 
Ind.  — .) 

John  E.  Iglehart,  Edwin  Taylor,  E.  H.  Iglehart  and  G.  V,  Menzics, 
for  appellant. 
H.  F,  Clements  and  F.  P,  Leonard,  for  appellee. 

Peb  Cubiam.— This  cause  being  sul>mitted  to  the  entire  court,  and 
four  judges  not  concurring  In  the  result,  the  cause  is  hereby  trans- 
ferred to  the  Supreme  Court  under  section  fifteen  of  an  act  approved 

March  12,  1901  (Acts  1?)01,  p.  505.  §1399  Bums  1008). 
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ABATEUSNT— 

Plea  in,  see  Cbiminal  Law. 

ACTION— 

See    CoMPBoiiisE    and    Settlement;    Dismissal    and    Nonsuit; 

Judgment;  Process. 
Joinder  of  parties,  see  Pleading,  98,  90. 

1.  Contracts, — Torts.—Counterclaim,  Where  the  facts  warrant 
the  plaintiffs  in  bringing  an  action  in  tort  or  in  assumpsit,  his 
election  to  bring  it  in  tort  does  not  deprive  defendant  of  his 
right  to  file  a  counterclaim  arising  out  of  the  same  transaction. 

Excelsior  Clay  Works  v.  DeCamp,  26,  36  (15). 

2.  Causes  for. — Counterclaim, — ^While  defendant  cannot  have  a 
cause  of  action  against  plaintiff,  arising  out  of  his  wrongs  toward 
plaintiff,  he  may  have  a  claim  against  plaintiff,  arising  out  of 
the  same  transaction  from  which  plalntifTs  cause  arises. 

Excelsior  Clay  Works  v.  DeCamp,  26,  31  (6). 

3.  Counties. — Debts  Due  to, — Taxpayers, — Demand, — Boards  of 
Commissioners, — Equity. — ^The  board  of  commissioners  is  the  pri- 
mary body  to  institute  actions  for  the  recovery  of  money  due  to 
the  county,  but  in  case  such  board  refuses  to  sue,  upon  proper 
demand,  taxpayers  may  institute  a  suit  therefor,  making  such 
board  a  defendant.  Eder  v.  Kreiter,  542,  545  (1). 

4.  Statutory  Cause, — Clerks. — Fees  and  Salaries, — Mistake. — A, 
clerk  of  the  circuit  court,  claiming  that  he  paid  to  the  county  a 
sum  of  money  through  inadvertence,  mistake  or  other  cause,  in 
order  to  recover  same,  must  show  that  such  payment  was  made 
under  circumstances  making  it  unjust  for  the  county  to  with- 
hold same.  Eder  v.  Kreiter,  542,  550  (6). 

5.  Personal, — Railroads. — Fires. — Insurance, — Owner. — ^A  right  of 
action  for  the  negligence  of  a  railroad  company  in  burning  an 
assured's  property  is  purely  personal,  and  the  insurer  acquires 
a  beneficial  Interest  In  such  right  to  the  amount  of  the  insurance 
paid.  Lake  Erie,  etc.,  R.  Co.  v.  Hohbs,  511,  516  (4). 

6.  Parties. — Insurance, — Owner,— Railroads. — ^Wbere  an  Insurance 
company  pays  a  loss  caused  by  the  negligence  of  a  railroad  com- 
pany In  setting  fires,  the  assured  may,  in  common-law  Jurisdic- 
tions, maintain  an  action  for  himself  and  as  trustee  for  the  in- 
surer ;  or  in  case  of  the  assured's  refustU,  the  Insurer  may  main- 
tain it  in  assured's  name;  or  the  Insurer  may  file  a  bill  In 
equity  making  the  assured  and  the  railroad  company  parties. 

Lake  Erie,  etc.,  R.  Co,  v.  Hobhs,  511,  516  (5). 

7.  Parties. — Insurance. — Owner, — Railroads. — Under  code  proce- 
dure the  insurer,  paying  the  loss,  may  alone  or  Jointly  with  the 
owner  of  profK^rty  maintain  an  action  against  the  railroad  com- 
pany negligently  burning  such  projierty. 

Lake  EHe,  etc,  R.  Co.  v.  Uohhs,  511,  517  (6). 

(733) 
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8.  Railroads. — Fires. — Insurance. — Satisfaction  and  Discharge. — 
A  railroad  company  which  has  negligently  burned  assured's  prop- 
erty has  no  just  cause  of  complaint  at  the  manner  of  the  distri- 
bution of  its  payment,  so  long  as  it  is  discharged  from  all  lia- 
bility by  such  payment. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobbs,  511,  519  (10). 

9.  Joint  or  Separable. — Removal  of  Causes. — Motives. — Where  a 
cause  of  action  may  be  joint  or  separable,  at  plaintlflTs  election, 
the  motive  for  plaintiff's  election  to  make  it  joint  cannot  be 
questioned  by  defendants,  though  the  result  of  such  election 
prevents  a  removal  to  the  federal  court. 

Louisville,  etc.,  R.  Co.  v.  Gollihur,  480,  484  (2). 

10.  Torts. — Joint  Tort-feasors. — Judgment. — A  separate  action  can 
be  prosecuted  to  judgment  against  each  joint  tort-feasor;  but  a 
joint  action  can  sustain  but  one  judgment,  whether  it  lie  against 
one  or  all  of  the  defendants. 

Indianapolis  Traction,  etc.,  Co.  v.  IloUzclaw,  311,  312  (2). 

ADMISSIONS— 

See  Evidence. 

ABXTLTEBY— 
See  DivoBCE. 

AGENT— 

See  Principal  and  Agent. 

AMENDMENTS— 

See  Pleading. 

To  complaint  presumed  where  verdict  exceeds  demand,  see  Tbial, 

127;  Southern  R.  Co.  v.  Bulleit,  457,  458  (1). 
Do  not  ordinarily  constitute  new  causes  of  action*  see  Limitation 

or  Actions,  2;  Indianapolis  St.  R.  Co.  v.  Fearnaught,  333,  330  (2). 

AMICI  CURIAE— 

Rights  of,  see  Intoxicating  Liquors,  2;  In  re  Arszman,  218,  221 
(1). 

ANIMALS— 

See  Railroads,  23-25. 

Complaints  for  killing  of,  see  Pleading,  G9,  70. 

ANSWER— 

See  Pleading. 

APPEAL— 

Certiorari  lies  to  correct  transcript,  see  CraTioRARi;  United  Stata 

Furniture  Co.  v.  Taschner,  072,  674  (3). 
Where  remittitur  is  ordered,  costs  usually  fall  on  appellee,  but  court 

may  order  otherwise,  see  Costs,  1,  2;  Hartford  Life  Ins.  Co.  v. 

Hope,  354. 
Where  damages  are  separable.  Appellate  Court  may  order  remitti- 
tur for  improi>er  items,  see  Damages,  1 ;  Hartford  Life  Ins.  Cn. 

V.  Hope,  liTA.  3(;7  (12). 
Whole  record  will  be  examined  to  determine  question  of  jurisdir-- 

tion,  WH?  JimisDicTioN ;  City  of  Indianapolis  v.  L,  C,  Thompsttu 

M((/.  Co.,  535,  541  (10). 
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Jiul(?e  may  be  mandated  to  settle  and  sign  bill  of  exceptions,  see 
Mandamus;  State,  ex  rcL,  v.  DeupreCy  492,  496  (5). 

Complaint  sufficient,  when  attacked  for  the  first  time  on  appeal,  If 
facts  allej^ed  will  bar  another  action  for  same  cause,  see  Plead- 
ing, 25;  Indianapolis  Traction,  etc,  Co,  v.  Miller,  403,  404  (1). 

Discretion  of  court  in  refusing  a  continuance,  reviewable,  see  Trial, 
5;  Deacon  v.  Rasch,  71,  80  (3). 

1.  Term-Time. — Vacation. — Where  the  appellant  fails  to  file  an 
appeal  bond  within  the  time  allowed  by  the  court,  the  appeal 
taken  constitutes  a  vacation  appeal. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  150,  153  (1). 

2.  Same  Question  Twice  Presented. — Where  the  demurrer  to  the 
complaint  and  the  exception  to  the  conclusions  of  law  present  the 
same  questions,  they  will  be  considered  together. 

Board,  etc.,  v.  Fitzgerald,  24,  25  (1). 
8.    Rights  of. --Duty  of  Trial  Judges.— It  Is  the  duty  of  trial  judges, 
where  the  proper  steps  are  taken,  to  see  that  the  parties  are  prop- 
erly secured  in  their  rights  of  appeal. 

State,  ex  rel.,  v.  Deupree,  492,  494   (1). 

4.  Right  of. — Statutes. — Streets. — Vacation.— Damages. — No  appeal 
lies  from  the  Judgment  of  the  circuit  court  in  a  street  vacation 
proceeding  under  §§3521-3526  Bums  1905,  Acts  1905,  pp.  219, 
282-284.  §§97-102,  since  said  §3526  provides  that  "the  Judgment  of 
such  court  shall  be  final,  and  no  api)eal  shall  lie  therefrom.'* 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  537  (1). 

5.  Statutory  Denial  of  Right  of. — Where  the  statute  specifically 
denies  a  ripht  of  appeal,  none  exists. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  538  (3). 

6.  Right  of. — Legislative  Powers. — ^The  legislature  has  the  exclu- 
sive power  to  grant  or  deny  the  right  of  appeal. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  540  (6). 

7.  Motion  to  Dismiss. — Notice.— -Waiver. — ^Where  appellee's  notice 
to  dismiss  the  appeal  was  acknowledged  by  one  of  appellants  at- 
torneys on  August  28,  and  on  October  16,  appellant  filed  a  brief 
on  such  motion,  defects  in  the  form  of  such  notice  are  waived. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  540  (7). 

8.  Assignments  of  Errors. — New  Trial.— Contempt. — Independent 
assignments  on  appeal,  which  should  be  made  grounds  for  a  new 
trial,  in  a  case  of  direct  contempt,  present  no  questions. 

Denney  v.  Denney,  081,  682  (2). 

9.  Bills  of  Exceptions. — Omission  of  Evidence. — ^Where  the  evidence 
shows  that  models  were  used  at  the  trial  below  and  that  the  ref- 
ences  tliereto  are  not  intelligible  without  them,  their  omission 
from  the  bill  is  an  affirmative  showing  that  the  evidence  Is  not 
all  in  the  record.        Cincinnati  Seating  Co.  v.  Neiry,  144,  145  (1). 

10.  Bills  of  Exceptions. — Omissions. — Effect. — Where  the  evidence 
omitted  from  a  bill  of  exceptions  is  not  necessary  to  the  consid- 
eration of  the  questions  presented  on  appeal,  such  omission  does 
not  prevent  the  consideration  of  such  questions. 

Cincinnati  Seating  Co.  v.  Neiry,  144,  146  (2). 

11.  Bill  of  Exceptions. — Original— Transcript. — Under  §641  f  Bums 
1905,  Acts  1903,  p.  338,  §6,  the  original  bill  of  exceptions  included 
in  the  transcript  on  appeal  is  a  part  of  the  record,  although  the 
precipe  calls  for  a  "transcript"  thereof. 

Neic  York,  etc.,  R.  Co.  v.  Callahan,  223,  228  (5). 
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12.  Denial  of  Exceptions. — Failure  to  Sign  BiUs  of  Exceptions, — 
The  trial  judge's  refusal  to  grant  exceptions  to  parties  at  tbe 
trial,  and  to  sign  bills  of  exceptions  for  appeal,  amount  to  a  de- 
nial of  Justice,  and  connot  be  permitted* 

State,  ex  rel,  v.  Deupree,  492, 494  (2). 

18,  Bills  of  Exceptions.^8ettling.— 'The  settling  of  a  bill  of  ex- 
ceptions Is  a  judicial  act.      State,  ex  ret.,  v.  Deupree,  492, 495  (3). 

14.  Bills  of  Exceptions, — Settling, — Mandamus. — Under  §641  Bums 
1901,  §629  R.  S.  1881,  it  is  the  duty  of  the  trial  judge  to  settle 
and  sign  bills  of  exceptions,  though  incorrect  as  presented,  and 
his  failure  to  appoint,  either  with  or  without  the  consent  of  par- 
ties, a  court  stenographer  to  report  the  evidence,  does  not  justify 
his  refusal  to  settle  and  sign  such  bills. 

State,  ex  rel„  t.  Deupree,  492, 495  (4). 

15.  BUls  of  Exceptions, — Argument  of  Counsel,— Misconduct, — 
Where  misconduct  of  counsel  in  the  argument  to  the  jury  is  re- 
lied upon  as  a  reason  for  a  new  trial,  a  bill  of  exceptions  must 
be  filed  showing  the  misconduct,  the  motion  based  thereon  and 
the  ruling  of  the  court  on  such  motion. 

Manion  v.  Lake  Erie,  etc,,  R,  Co.,  569,  572  (3). 

16.  Bills  of  Exceptions, — FUing,— -Presentation  to  Judge. — The 
presentation  of  a  bill  of  exceptions  to  the  trial  judge,  within  the 
time  given  for  filing  same,  and  the  subsequent  filing  thereof,  make 
same  a  part  of  the  record.  Atkinson  t.  Maris,  718,  723  (7). 

17.  Bills  of  Exceptions.— Parts  of  Evidence.— Where  questions  are 
raised,  in  the  motion  for  a  new  trial,  requiring  a  consideration 
of  particular  parts  only  of  the  evidence,  such  parts  alone  are 
necessary  in  the  bill  of  exceptions  (§665  Bums  1908,  Acts  1003, 
p.  338,  §5).  Atkinson  v.  Maris,  718.  723  (8). 

18.  Bonds. — Beneficiaries. — ^An  appeal  bond  executed  on  behalf  of 
one  only  of  several  codefendants  Inures  only  to  the  benefit  of  the 
one  executing  same. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  150,  153  (2). 

19.  Briefs. — Waiver. — A  failure  to  present  questions  on  appeal 
as  required  by  Appellate  Court  rule  twenty-two  is  a  waiver  of 
such  questions. 

Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348,  349  (1). 
Lake  Erie,  etc.,  R.  Co.  v.  Hobhs,  511,  520  (11). 
United  States  Furniture  Co.  v.  Taschner,  672,  673  (1). 

20.  Briefs. — A  brief  which  sets  out  the  complaint,  except  the  for- 
mal parts,  and  states  that  a  demurrer  was  filed  thereto  and  over- 
ruled and  an  exception  taken,  citing  the  record  where  such  de- 
murrer and  rulings  are  found,  sufficiently  complies  with  the  Ap- 
pellate Court  rules.  National  Drill  Co.  v.  Myers,  322,  323  (1). 

21.  Briefs, — Evidence. — ^Alleged  errors  In  permitting  certain  ques- 
tions to  be  answered  will  not  be  considered,  where  the  briefs  of 
appellant  fail  to  show  such  answers. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  195  (12). 

22.  Briefs.— Failure  to  Set  Out  Interrogatories  Refused. — A  fail- 
ure by  appellant  to  set  out  in  its  brief  the  interrogatories  refused, 
or  their  substance,  waives  the  right  to  question  rulings  thereon. 

Cleveland,  etc.,  R.  Co,  v.  Schneider,  38,  45  (9). 

23.  Briefs, — Waiver.— Where  appell/int's  brief  falls  to  set  out  the 
motion  for  a  new  trial  or  the  special  findings,  the  Appellate  Court 
is  justified  in  refusing  to  pass  on  questions  presented  thereon. 

Pittinger  v.  Ramage,  486,  487  (1). 
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24.  BHefs.— Rules, — Compliance. — Cfoott-Faith  ^ffor*.— Where  ap- 
pellant makes  a  good-faith  effort  to  comply  with  the  Appellate 
Court  rules  in  preparing  his  brief,  defects  will  be  disregarded. 

Roberts  v.  Ft.  Wayne  Qas  Co.,  528,  531  (1). 

25.  Briefs. — Omissions. — Supply  by  Adverse  Party. — ^Where  ap- 
pellant fails  to  set  out  the  necessary  parts  of  the  record  in  his 
brief,  but  the  adverse  party  supplies  same,  the  questions  pre- 
sented will  be  considered. 

Roberts  v.  Ft.  Wayne  Gas  Co.,  628,  582  (2). 

26.  Briefs.— Appellate  Court's  Right  to  Require.— Costs.— The  Ap- 
pellate Court  may  order  the  filing  of  a  brief  by  the  appellee,  the 
costs  occasioned  thereby  being  taxed  to  appellee. 

Cleveland,  etc.,  R.  Co.  v.  Wuest,  683,  694  (2). 

27.  Certiorari. — ^The  writ  of  certiorari  cannot  be  used  in  this 
State  to  perform  the  office  of  an  appeal. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  538  (2). 

28.  Dismissal— Correction  of  Record.— Certiorari. — The  trial  court 
has  the  right  to  correct  its  record  before  the  taking  of  an  appeal, 
and  if  corrected  afterwards,  a  writ  of  certiorari  will  issue  to  cor- 
rect the  transcript ;  and  such  correction,  in  either  way,  furnishes 
no  ground  for  the  dismissal  of  the  appeal. 

Atkinson  v.  Maris,  718, 722  (6) . 

29.  Transcript. — Contradicting. — ^The  transcript  on  appeal  imports 
absolute  verity,  and  cannot  be  contradicted  by  affidavit. 

Atkinson  v.  Maris,  718, 722  (5) . 

30.  Leave. — Requisites. — Where  an  application  is  filed  for  leave 
to  appeal  from  a  Judgment  affecting  a  decedent's  estate,  after 
ten  days,  as  authorized  by  §2978  Burns  1908,  Acts  1899,  p.  397, 
it  is  not  necessary  to  file  a  transcript  of  the  record  or  to  assign 
errors  thereon  until  the  application  is  granted ;  and  the  transcript 
filed  after  leave  to  appeal  is  obtained  governs  the  case  on  appeal. 

Atkinson  v.  Maris,  718. 722  (4). 

31.  Leave. — Hotc  Proved. — Leave  for  the  taking  of  an  appeal  after 
ten  days,  in  a  matter  concerning  a  decedent's  estate,  as  provided 
by  §2978  Burns  1908,  Acts  1899,  p.  397,  must  be  proved  by  the 
record  and  not  by  affidavits  of  attorneys. 

Atkinson  v.  Maris,  718, 721  (3) . 
S2.  Leave. — Dismissal. — Decedents*  Estates. — ^Where  an  appeal,  in 
an  action  against  an  administrator,  was  not  filed  within  ten 
days,  as  provided  by  §2978  Bums  1908,  Acts  1899,  p.  397,  and 
leave  for  an  appeal  within  one  year,  as  therein  provided  for,  was 
not  granted,  an  appeal  taken  aften  ten  days  should  be  dismissed. 

Atkinson  v.  Maris,  718, 721  (2). 
33.  Leave  for.— Objections. — Decedents*  Estates. — Possible  objec- 
tions to  the  granting  of  leave  to  appeal  under  §2978  Bums  1908, 
Acts  1899,  p.  397,  providing  that  appeals  in  matters  connected 
with  the  settlements  of  decedents'  estates  shall  be  taken  within 
ten  days,  unless,  upon  good  cause  shown,  the  Supreme  Court 
shall  grant  leave  to  file  within  one  year,  cannot  be  presented  on 
a  motion  to  dismiss  an  appeal  so  taken. 

Atkinson  v.  Maris,  718, 720  (1). 
84.    Dictum. — ^Dictum  Is  not  binding  upon  the  courts. 

MUler  V.  Bwhier,  465,  470  (5). 

Vol.  40—47 
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35.  Same  Questions  Twice  Presented. — Demurrer. — Instructions, — 
Where  the  same  question  is  presented  by  assignments  on  the  trial 
court's  rulings  on  demurrer  to  the  complaint  and  in  giving  cer- 
tain instructions,  a  decision  on  the  ruling  on  the  instructionb 
suffices  for  both  assignments. 

Stamets  v.  Piano  Mfg.  Co,,  620, 625  (1). 

36.  Instructions, — How  Made  Part  of  the  Record, — Statutes, — 
Where  the  transcript  shows  the  filing  of  requested  instructions 
immediately  after  the  submission  of  the  evidencet  such  requested 
instructions  l>eing  set  out,  and  it  further  shows  that  after  the 
argument  to  the  Jury  the  court  instructed  the  Jury,  setting  out 
such  instructions,  and  no  order-book  entry  was  made  of  the  in- 
structions requested,  and  none  showing  that  exceptions  were  taken 
to  any  of  them,  no  question  is  presented,  under  §544a  Bums  1905, 
Acts  1903,  p.  338,  §1,  or  otherwise,  on  the  Instructions. 

Delaware,  etc.,  Tel,  Co.  v.  Fiske,  348,  352  (9). 

37.  Interrogatories. — New  Trial. — ^A  new  trial  may  be  ordered  on 
the  reversal  of  a  case  on  appeal,  where  Justice  demands  it, 
though  appellant  was  technically  entitled  to  Judgment  on  the  an- 
swers to  the  Interrogatories. 

Sandusky,  etc..  Cement  Co.  v.  Rice,  726,  730  (5). 

38.  Interrogatories. — New  Trial. — Same  Questions. — ^Where  the 
court's  rulings  on  the  answers  to  the  interrogatories  to  the  Jury* 
and  the  motion  for  a  new  trial  present  the  same  questions,  they 
will  be  considered  together. 

Merchants  Nat.  Bank  v.  McClellan,  1,  5  (4). 

89.  Judgment. — Law  of  the  Case. — The  decision,  on  appeal,  con- 
stitutes the  law  of  the  case,  and  is  binding  upon  the  parties 
through  all  of  the  subsequent  stages  of  the  case. 

Coppcs  v.  Union,  etc..  Loan  Assn.,  121. 

40.  Law  of  the  Case. — Prior  Decisions  Involving  Same  Transac- 
tion.— ^The  Supreme  Court's  decision  on  a  complaint  similar  to 
the  one  at  bar  and  growing  out  of  the  same  transaction  will  be 
followed  by  the  Appellate  Court  In  Its  decision  on  the  complaint 
before  it  Lake  Erie,  etc.,  R.  Co.  v.  Hohbs,  511,  514  (1). 

41.  Final  Judgment. — Uncontradicted  Evidence. — Where  the  evi- 
dence in  a  case  is  uncontradicted,  the  trial  judge's  decision  there- 
on may  be  reviewed  by  the  Appellate  Court,  and  the  merits  of 
the  case  determined.  Brandt  v.  Hall,  651,  657  (5). 

42.  Jurisdiction. — Raising  Question. — It  is  the  duty  of  the  court, 
on  appeal,  with  or  without  a  motion,  to  determine  its  jurisdic- 
tion over  such  appeal. 

City  of  Indianapolis  v.  L,  C,  Thompson  Mfg,  Co,,  535,  541  (8). 

43.  Perfecting. — Jurisdiction. — An  appeal  is  perfected  by  the  filing 
of  a  transcript  and  an  assignment  of  errors;  and  the  failure  to 
Issue  notice  thereof  to  the  appellees  until  after  the  year  for 
appeal  has  expired  does  not  defeat  jurisdiction. 

Hanley  v.  Mason,  180,  182  (2). 

44.  Parties. — Successors. — Assignments  of  Errors. — ^A  company 
succeeding  to  the  rights  and  duties  of  the  judgment  defendant 
company,  in  order  to  appeal  from  the  •judgment  must  allege  in 
the  assignment  of  errors  the  facts  showing  that  it  is  the  legal 
successor  of  defendant      Vandal ia  R.  Co.  v.  Shadle,  682,  683  (1). 
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45.  Vacation.— Parties. — Persons  who  are  not  parties  to  the  Judg- 
ment appealed  from,  though  parties  to  the  action,  are  not  neces- 
sary parties  in  a  vacation  appeal. 

Elwood  State  Bank  v.  Mock,  685»  687  (2). 

46.  Term'Time.'— Requisites, — Waiver.— To  perfect  a  term-time 
appeal,  appellants  at  the  term  at  which  the  cause  is  ended  must 
pray  an  appeal,  the  penalty  of  the  bond  must  be  fixed,  and  the 
sureties  named,  though  appellees  may,  by  failure  to  object,  waive 
the  naming  of  such  sureties,  such  bond  being  for  their  benefit 
alone.    Kellogg  v.  Ridgely,  ante,  423,  distinguished. 

Yanthis  v.  Kemp,  649. 

47.  Parties. — Jurisdiction. — Dismissal, — Where  all  of  the  parties 
to  a  Judgment  appealed  from  are  not  before  the  court  on  appeal, 
such  appeal  will  be  dismissed  for  want  of  Jurisdiction. 

Kellogg  v.  Ridgely,  423, 424  (3) . 

48.  Vacation. — TermrTime. — Failure  to  Perfect. — ^A  failure  by  ap- 
pellant, to  file  his  appeal  bond,  within  the  time  and  with  the 
surety,  as  directed  by  the  order  of  the  trial  court,  constitutes  the 
appeal  taken  a  vacation  appeal.      fCellogg  v.  Ridgely,  423, 424  (2). 

49.  Vacation. — Assignment  of  Errors. — Parties. — In  a  vacation  ap- 
peal, the  full  names  of  all  of  the  parties  to  the  Judgment  ap- 
pealed from  must  be  contained  in  the  assignment  of  errors. 

Kellogg  v.  Ridgely,  423, 424  (1). 

50.  Vacation. — Coparties. — Joint  Tort-feasors. — ^Where  Judgment  is 
taken  against  one  of  several  Joint  tort-feasors,  but  no  Judgment 
is  taken  as  to  the  others,  it  is  not  necessary  in  a  vacation  appeal, 
taken  by  the  one  against  whom  Judgment  was  rendered,  to  serve 
notice  on  such  other  defendants. 

Indianapolis  Traction,  etc.,  Co.  v.  Boltzclaw,  311,  314  (3). 

51.  Parties.— Notice.— J urisdiction.—VTi^ev  8647  Burns  1901,  Acts 
1899,  p.  5,  a  nonresident,  against  whom  an  appeal  Is  taken,  is, 
for  all  purposes,  within  the  Jurisdiction  of  the  court  on  appeal 
at  the  expiration  of  three  weeks*  publication  of  notice  in  a  news- 
paper printed  and  published  within  the  State,  although  the  return 
day  of  said  notice  .is  after  the  expiration  of  the  year  within 
which  an  appeal  can  be  taken.      Hanley  v.  Mason,  180,  181  (1). 

62.  Parties. — Vacation. — Notice  to  Appellee.— Dismissal. — Appel- 
late Court  Rules. — Where  appellant  takes  a  vacation  appeal  and 
fails  for  90  days  thereafter  to  notify  appellee  of  such  appeal,  the 
appellee  not  appearing,  the  appeal  will  be  dismissed  under  rule  36 
of  the  Appellate  CJourt,  requiring  such  notice. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  150,  154  (3). 

53.  Complaint— Defective  Paragraph. — When  Immaterial. — ^The 
ruling  on  the  demurrer  to  a  paragraph  of  complaint  is  Immate- 
rial, on  appeal,  where  the  court  gave  a  peremptory  Instruction 
denying  a  right  of  recovery  on  such  paragraph. 

United  States  Furniture  Co.  v.  Taschner,  672,  673  (2). 

54.  Appellant's  Insufficient  Complaint.— Error  against  Appellant  in 
Instructions. — Reversal. — Mandate. — Where  appellant's  complaint 
is  bad,  but  it  appears  that  there  may  be  a  cause  of  action,  and 
the  court  en*s,  against  appellant.  In  its  instructions,  the  Judgment 
will  be  reversed  with  a  direction  to  permit  an  amendment  to  be 
made  to  the  complaint 

Folz  V.  Evansville  Electric  Raihcay,  307,  310  (3). 
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55.  Right  Result. — Where  the  trial  court  reached  the  right  result, 
Its  Judgment  will  be  affirmed. 

Walters  v.  Shearer,  528. 
Frederick  v.  Koons,  421,  423  (4). 
66.  Stare  Decisis. — Municipal  Corporations. — Rights  of  Way  in 
Streets. — ^That  municipal  corporations  may  permit  railroad  com- 
panies to  lay  their  tracks  in  the  streets  is  stare  decisis,  but  they 
cannot  grant  the  ownership  of  the  streets,  since  it  is  not  theirs 
to  give.  M anion  v.  Lake  Erie,  etc.,  R.  Co.,  569,  573  (5). 

57.  Supersedeas. — Function  of. — ^The  function  of  a  supersedeas 
bond  is  to  stay  further  proceedings  upon  the  Judgment  appealed 
from.  Clarke  v.  EvansvUle  Boat  Club,  420, 421  ( 1 ) . 

68.  Supersedeas. — Restitution. — Statutes. — Whether  a  supersedeas 
bond  has  the  effect  of  restoring  appellants*  right  of  possession 
to  property  from  which  they  were  ousted  by  the  sheriff  pursuant 
to  a  writ  issued  ut)on  a  Judgment  for  possession  in  favor  of  ap- 
pellee, is  not  presented  in  an  application  for  such  supersedeas 
bond,  under  §654  Burns  1901,  §642  R.  S.  1881,  providing  that  any 
levy  made  on  the  Judgment  appealed  from  shall  be  relinquished 
upon  the  filing  of  such  bond. 

Clarke  v.  EvansvUle  Boat  Club,  420, 421  (2) . 

59.  Theory  of  Case. — Resulting  Errors. — ^Where  a  certain  theory 
of  the  effect  of  an  amendment  to  an  answer  is  not  sustained  on 
appeal,  alleged  errors  resulting  from  such  theory  will  not  be 
further  noticed. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202,  208  (7). 

60.  Theory  of  Case. — Changes  of. — Vacation  of  Streets. — ^A  com- 
plaint for  the  vacation  of  a  street,  under  §§3521-3526  Bums 
1005,  Acts  1905,  pp.  219,  282-284,  §§97-102,  denying  an  appeal, 
cannot,  on  api^eal,  be  considered  on  the  theory  that  it  is  under 
the  railroad  track  elevation  statute  (§§3667-3675  Bums  1905, 
Acts  1905,  p.  144),  which  gives  a  right  of  appeal. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535,  539  (4). 

61.  Transfer. — Where  four  judges  cannot  concur  In  the  decision 
of  a  case  in  the  Appellate  Court,  the  cause  will  be  transferred  to 
the  Supreme  Court  (§1337o  Bums  1001,  Acts  1901,  p.  565,  §15). 

Baltimore,  etc.,  R.  Co.  v.  Evans,  239. 
Chicago,  etc.  R.  Co.  v.  Barker,  256. 
Smith  V.  State,  ex  rel,  240. 
C2.    Weighing  Evidence. — ^The  Appellate  Court  will  not  weigh  con- 
flicting oral  evidence. 

McNulty  V.  State,  113,  118  (5). 
Anderson  v.  City  of  Huntington,  130,  132   (1). 
Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348,  350  (2). 
Knocfel  v.  Atkins,  428.  430  (9). 
Cleveland,  etc.,  R.  Co.  v.  Schneider,  524,  527  (6). 
Lake  Erie,  etc.,  R.  Co.  v.  Ilobbs,  511,  524  (19). 
Schmoll  V.  Schenck,  581,  591  (5). 
68.    Weighing  Evidence. — ^Where  there  is  some  evidence  tending  to 
establish  all  of  the  material  facts  in  a  case,  the  Judgment  will 
not  be  disturbed  on  appeal. 

Indiamipolis  Traction,  etc.,  Co.  v.  Miller,  403,  407  (5). 

Sovereign  Camp,  etc.,  v.  Cox,  266,  267  (2). 

64.    Weighing  Evidence. — Contracts. — ^The  Appellate  Court  will  not 

weigh  conflicting  evidence  upon  the  amount  due  under  a  contract 

Burk  V.  MattJiews  Glass  Co.,  81,  83  (1). 
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65.  Weighing  Evidence. — ^Where  there  is  some  evidence  tending  to 
prove  the  existence  of  the  different  facts  contained  in  special 
findings,  the  Appellate  Ck)urt  will  not  disturb  the  Judgment 
rendered  thereon.         Henry  v.  Central  Trust  Co,,  369,  373  (4). 

66.  Insufflciency  of  Evidence, — ^The  Appellate  Court,  In  determin- 
ing whether  the  evidence  was  sufficient  to  support  the  Judgment, 
will  consider  only  the  evidence  favorable  to  the  successful  party, 
together  with  the  inferences  therefrom. 

Knoefel  v.  Atkins,  428,  432  (1). 

67.  Weighing  Evidence, — Principal  and  Agent, — ^The  Appellate 
Court  will  not  weigh  conflicting  evidence  on  the  question  whether 
the  defendant  executed  the  contract  sued  upon  as  an  agent  or 
individually.  BurJc  v.  Matthews  Glass  Co.,  81,  83  (2). 

68.  Weighing  Evidence, — Sales, — Drugs, — Evidence  that  plaintiffs 
agent  ordered,  from  a  druggist,  phosphate  of  soda  and  placed 
the  package  received  in  a  basket;  that  a  few  days  later  she  took 
a  dose  thereof,  whereupon  she  became  violently  sick,  and  upon 
investigation  the  package  was  found  to  contain  acetanilid,  suffi- 
ciently shows  that  the  defendant  made  a  mistake  in  the  drug 
sold.  Knoefel  v.  Atkins,  428,  432  (2). 

APPEABANCB- 

May  be  by  attorney,  or  in  person,  see  Pasties;  Miedreich  v.  Rank, 
393,  397  (3). 

ABOUMENT  07  COUNSEL— 

Misconduct  in,  how  question  of,  saved,  see  Appeal,  15;  Manion  v. 
Lake  Erie,  etc,  R,  Co,,  569,  572  (3). 

Withdrawing  objectionable  remarks  from  Jury,  see  Trial,  1 ;  South- 
em  R,  Co,  V.  Bulleit,  457,  459  (3). 

ASSIGNMENTS  FOB  BENEFIT  OF  GBEDITOBS-- 

See  Exemptions. 

i.  Deeds, — Effect. — Exemption. — ^The  execution  and  recording  of 
an  indenture  assigning  the  debtor's  property  for  the  benefit  of 
his  creditors  vests  the  title  to  such  property  in  the  assignee,  sub- 
ject, however,  to  the  assignor's  right  of  his  statutory  exemption. 

Miller  V.  Stohier,  465,  468  (3). 

2.  Deeds. — Effect — Construction, — A  deed  of  assignment  for  the 
benefit  of  creditors  is  construed,  like  any  other  contract.  In  ac- 
cordance with  the  law  existing  at  the  time  of  Its  execution;  and 
the  effect  thereof  is  to  convey  the  absolute  legal  title  to  the  prop- 
erty, the  surplus  after  payment  of  the  debts  being  payable  to  the 
assignor.  Miller  v.  Stohier,  465,  468  (4). 

ASSUMPSIT— 

For  complaint  in,  see  Pleading,  30-32. 

Waiver  of  Tort. — Conversion. — Assumpsit  lies  to  recover  upon  the 

Implied  promise  to  pay  the  value  of  coal  wrongfully  taken  by 

defendant  from  plaintifTs  land,  the  action  in  tort  being  waived. 

Excelsior  Clay  Works  v.  DeCamp,  26,  36  (13), 

ASSUMPTION  OF  BISK— 

See  Master  and  Servant. 
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ATTOBHBY  AKD  CLIENT— 

See  CoMPBOMiSE  and  Settlement;  Ck)t7BT8. 

Attorney  may  appear  for  party,  see  Parties  ;  Miedreich  t.  Rank, 
303,  397   (3). 

1.  Officers, — Duties  to  Court, — ^An  attorney  is  an  officer  of  the 
court,  and  it  is  liis  duty  to  assist  the  court  to  arrive  at  the 
Justice  of  the  litigation  to  which  his  client  is  a  party. 

Cleveland,  etc.,  R.  Co.  v.  Wuest,  693,  (594  (1). 

2.  Authority, — Presumptions, — ^The  authority  of  the  plaintiflTs  at- 
torney to  object  to  a  proposed  dismissal  of  her  case,  at  defend- 
ant's request,  is  presumed.  Miedreich  v.  Rank,  393,  396  (1). 

3.  Authority. — General  Retainer, — ^An  attorney,  employed  under  a 
general  retainer,  is  the  sole  manager  of  his  client's  cause  in 
court  Miedreich  v.  Rank,  393,  397  (2). 

4.  Compromise  — Representing  Opposite  Party. — An  attorney,  with- 
out his  client^s  consent,  cannot  compromise  nor  prejudice  his 
client's  case,  nor  can  he  represent  the  adverse  party. 

Miedreich  v.  Rank,  393,  397  (4). 

5.  Compensation. — Liens. — An  attorney  may  recover  compensation 
for  legal  services  rendered;  and  in  Indiana  he  may,  by  statute 
(§7238  Bums  1901,  $5276  R.  S.  1881),  acquire  a  lien  on' his 
client's  Judgment  Miedreich  v.  Rank,  393,  398  (6). 

6.  Equitable  Liens. — An  attorney  has  an  equitable  lien  on  funds 
secured  by  him  in  his  client's  litigation. 

Miedreich  v.  Rank,  393  398  (7). 

7.  Dismissal. — Settlement.— Fraud  on  Attorney. — Remedy. — Where 
the  plaintiff  and  defendant  fradulently  settle  their  action  in  order 
to  defeat  the  rights  of  plaintifTs  attorney,  he  may  object  to  the 
dismissal  of  the  action,  and  may  prosecute  it,  in  the  plaintiff's 
name,  to  final  Judgment  for  the  amount  rightfully  due  to  him. 
Hanna  v.  Island  Coal  Co.,  5  Ind.  App.  163,  distinguished. 

Miedreich  v.  Rank,  393,  400  (10). 

8.  Settlement  of  Cases. — Professional  Conduct. — It  is  unprofes- 
sional for  an  attorney  to  settle  or  knowingly  to  permit  his  client 
to  settle  the  client's  case  in  the  absence  of  adverse  counsel. 

Miedreich  v.  Rank,  393,  403  (14). 

BAKXBTJPTCY— 

See  Assignments  fob  Benefit  of  Cbeditobs. 

BILLS  AKB  NOTES— 

Situs  for  taxation,  see  Taxation,  2;  Af/ce  v.  Schmoll,  655,  558  (3). 

1.  Mortgages. — Husband  and  Wife — Principal  and  Surety. — 
Where  a  wife,  to  the  knowledge  of  a  building  and  loan  associa- 
tion, transfers  her  real  estate,  her  husband  Joining,  to  a  third 
party  for  an  unreal  nominal  consideration,  and  such  party,  in 
the  same  manner,  transfers  same  to  the  husband,  a  mortgage 
executed  thereon  by  such  wife  is  void,  and  such  real  estate  is 
not  liable  therefor. 

Wredman  v.  Falls  City  Sav.,  etc.,  Assn.,  478,  479  (1). 

2,  Mortgages. — Husband  and  Wife. — Suretyship. — ^Where  a  mort- 
gage is  executed  by  a  wife  upon  her  lauds  to  secure  the  payment 
of  money  loaned  to  the  husband,  she  is  liable  thereon  for  that 
portion  of  such  money  Appropriated  to  her  separate  use  and 
benefit.  Wredman  v.  Falh  City  Hai\,  etc.,  Assn.,  478,  479  (2). 
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BILLS  OF  EXCEPTIOKB— 

See  Appeal. 

B0ABD8  OF  COMHIBSIOKEBS^ 

See  Counties. 

Should  sue  for  money  due  to  the  county,  see  Action,  3;  Bder  v. 

Kreiter,  542,  545  (1). 
How  named  as  parties,  see  Pleading,  67. 

1.  Payments. — Powers, — ^The  powers  of  the  boards  of  commission- 
ers are  purely  statutory,  and  their  unlawful  payments  are  not 
payments  by  the  counties  which  they  represent. 

Eder  v.  Kreiter,  542,  547  (4). 

2.  Proceedings,  — Record, — Judicial. — Administrative, — Evidence: — 
Judicial  actions  of  boards  of  commissioners  must  be  shown  by 
their  records,  but  administrative  actions  may  be  shown  by  parol. 

Eder  v.  Kreiter,  542,  651  (9). 
BONDS— 

See  Appeal;  Replevin. 
Execution  of  appeal  bond  by  one  of  the  Joint  appellants  inures  to 

him  alone,  see  Appeal,  18;  Cincinnati,  etc.,  R.  Co.  v.  Acrea,  150, 

153  (2). 
Liability  of  surviving  partner's  bond,  see  Partnership,  2-5;  Amer- 

ican  Bonding  Co.  v.  State,  ex  rel.,  559. 
Special  findings  in  actions  on,  see  Trial,  113,  114. 

BOTJKDABIES— 

See  Highways;  Quieting  Tifle. 

Fences. — Ancient  Tradition. — Fence  lines  indicating  boundaries 
will  prevail  over  tradition  as  to  where  such  boundaries  were  in- 
tended to  be.  Anderson  v.  City  of  Huntington,  130,  133  (3). 

BUBBEK  OF  FBOOF— 

See  Trial. 

GABBIEBS— 

See  Master  and  Servant;  Negligence ;  Railroads;  Street  Rail- 
roads. 

1.  Passengers, — Duty  Toward, — Railroads. — Common  carriers  are 
required  to  exercise  the  strictest  vigilance  and  the  utmost  care 
and  human  foresight  to  guard  their  passengers  from  injury;  and 
this  duty  applies  from  the  beginning  to  the  end  of  the  Journey. 

Pittsburgh,  etc.,  R.  Co,  v.  Rose,  240,  250  (5). 

2.  Passengers, — Duty  Toward. — Railroads. — Common  carriers  are 
not  Insurers  of  the  safety  of  their  passengers,  but  must  exercise 
such  strict  care  as  is  reasonably  consistent  with  their  business. 

Pittsburgh,  etc.,  R,  Co.  v.  Rose,  240,  251  (6). 
8.  Passengers. — Care. — Circumstances. — Dangers  Caused  by  Third 
Parties, — Notice. — ^The  care  required  from  carriers  toward  pas- 
sengers must  be  commensurate  with  the  consequences  that  may 
ensue  from  carelessness  under  the  circumstances;  but  If  injury 
results  from  the  act  of  a  third  party,  of  which  the  carrier  has 
no  notice,  the  degree  of  care  required  is  not  so  great,  a  reasonable 
time,  in  such  .case,  being  given  to  the  carrier  to  ascertain  and 
to  remove  the  danger. 

Pittsburgh,  etc.,  R.  Co.  v.  Rose,  240,  251  (7). 


744  INDEX. 

CABS8— 

Table  of  cases  cited,  see  p.  vlL 

Distinguished  : 

Cleveland,  etc.,  R.  Co.  t.  Beckett,  11  Ind.  App.  547,  see  BvansvUle, 

etc..  Traction  Co,  v.  Broermann,  47,  50  (5). 
Banna  v.  Island  Coal  Co.,  5  Ind.  App.  163,  see  Miedreich  t.  Rank, 

803,  400  (10). 
Kellogg  v.  Ridgely,  40  Ind.  App.  423,  see  Tanthis  ▼.  Kemp,  40  Ind. 

App.  649. 
Ualott  Y.  Sample,  164  Ind.  645,  see  Pittsburgh,  etc,  R.  Co.  t.  Rose, 

240,  242  (1). 
Nickeu  T.  Zonker,  22  Ind.  App.  211,  see  EvansvUle,  etc.,  Traction 

Co.  V.  Broermann,  47,  50  (5). 

Followed: 

Cleveland,  etc.,  R.  Co.  t.  Schneider,  40  Ind.  App.  38,  see  Cleveland, 
etc.,  R.  Co.  T.  Schneider,  524,  525  (1). 

Oterbttled: 

Beintz  v.  Mueller,  19  Ind.  App.  240,  see  Qrover  v.  Cavanagh,  340, 

347  (6). 
Bowes  V.  Rose,  13  Ind.  App.  674,  see  Knoefel  v.  Atkins,  428,  437  (8). 
Wallace  t.  L(m^,  106  Ind.  522,  see  McClure  t.  Lenz,  56,  60  (4). 

GEBTIORABI— 

Cannot  perform  office  of  appeal,  see  Appeal,  27 ;  City  of  Indianapo- 

lis  V.  L.  C.  Thompson  Mfg.  Co.,  535,  538  (2). 
May  be  used  to  correct  transcript,  see  Appeal,  28;  Atkinson  t. 

Maris,  718,  722  (6). 

Correcting  Transcript  -^Appeal. — Certiorari  lies  to  correct  a  defect 
In  the  transcript  on  appeal. 

United  States  Furniture  Co.  v.  Taschner,  672,  674  (3). 

CHAHPEBTY  AKD  MAINTEKANCK- 

See  CoNTBACTS,  1,  2 ;  Mud  Valley,  etc.,  Oas  Co.  v.  Hitchcock,  105. 

1.  Words  and  Phrases. — "Maintenance" — "Maintenance"  Imports 
an  officious  intermeddling  in  a  suit  that  does  not  belong  to  one, 
by  maintaining  or  assisting  either  party. 

Mud  Valley,  etc..  Gas  Co.  v.  Hitchcock,  105. 109  (1). 

2.  Words  and  Phrases. — **Champerty." — "Champerty"  imports  a 
bargain  with  a  party  to  a  suit  to  divide  the  matter  sued  for  in 
consideration  of  the  payment  of  the  expenses  of  such  suit 

Mud  Valley,  etc..  Gas  Co.  v.  Hitchcock,  105, 109  (2) . 

CITIES— 

See  Municipal  Corporations. 

CIiEBXS— 

See  Fees  and  Salaries  ;  Officers. 

COIiLATEBAL  ATTACK— 

See  Judgment. 

COHPETITIOK— 

In  letting  street  Improvement  contracts,  see  Municipal  CoiSPORA- 
TIONS,  1-4 ;  Seibert  v.  City  of  Indianapolis,  296. 
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COMPBOMISE  AKD  SETTLEMENT— 

See  Dismissal  and  Nonsuit. 

Attorney  for  defendant  cannot   compromise  plaintiff's  case,   see 

Attorney  and  Client,  4;  Miedreich  v.  Rank,  393,  397  (4). 
Instructions  on,  see  Trial,  28,  29. 

1.  Street  Railroads. — Negligence. — Fraud.—A  settlement,  secured 
by  a  street  railroad  company  with  a  woman  injured  by  its  negli- 
gence, about  ten  hours  after  the  accident  and  when  she  was 
delirious  and  hysterical  from  the  effects  of  opiates,  and  the 
money  given  was  promptly  returned,  is  invalid. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202,  211  (10). 

2.  Attorney  and  Client. — Fraud — Parties  to  an  action  may  ordi- 
narily settle  their  claims  out  of  court,  and  without  the  knowl- 
edge of  their  attorneys;  but  they  cannot  execute  a  valid  settle- 
ment which  constitutes  a  fraud  upon  the  rights  of  the  attorneys 
therein.  Miedreich  v.  Rank,  393, 399  (8) . 

3.  Fraud. — Attom^s. — Settlements  made  by  the  parties  to  an 
action,  in  the  absence  of  the  interested  attorneys,  are  viewed 
with  suspicion,  and  will  be  set  aside  when  there  is  any  appear- 
ance of  fraud.  Miedreich  v.  Rank,  393, 401  (11)- 

4.  Fraud.^Attomey  and  Client. — Where  a  beneficiary  sues  on  a 
life  policy  for  |2,000,  and  the  defendant  falsely  represents  to 
her  that  an  immediate  settlement  will  avoid  the  payment  of  $150 
of  accrued  costs,  and  that  the  case  has  been  "thrown  out  of 
court,"  a  settlement,  for  $400,  made  upon  faith  in  such  repre- 
sentations constitutes  a  fraud  upon  the  beneficiary  as  well  as 
upon  the  attorney,  of  whose  contract  defendant  knew. 

Miedreich  v.  Rank,  393, 402  (12). 

5.  Cof^sideration. — Adequacy  — Insurance. — Attorneys. — ^Where  the 
beneficiary  in  a  $2,0(X)  life  policy  surrenders  same  for  a  paid-up 
policy  for  $592,  and  such  beneficiary  afterwards  ascertains  that 
the  assured  was  dead  at  the  time  of  the  surrender,  and  she  brings 
a  suit  to  set  aside  such  surrender  and  to  recover  on  the  original 
policy,  a  compromise  for  $400  rests  upon  an  inadequate  considera- 
tion and  is,  of  itself,  evidence  of  bad  faith,  especially  as  to 
plaintlff^s  attorney  who  had  prepared  the  case  for  trial,  and, 
to  defendants  knowledge,  was  to  be  compensated  in  proportion 
as  he  recovered  on  the  policy.      Miedreich  y.  Rank,  dQ3, 402  (13). 

CONCLUSIOKS  07  LAW— 

See  Trial. 

COKSIDEBATIOK— 

See  Contracts. 

COKSPIBACT— 

Of  officers  and  stockholders  to  defraud  purchasers  of  stock,  liability 
for,  see  Deceit,  1;  Orover  v.  Cavanagh,  340,  347  (6). 

CONTEMPT— 

Assignment  of  errors  in  cases  of  direct,  see  Appeal,  8;  Denney  v. 
Denney,  681,  682  (2). 

New  THal— Appeal— Vnaer  §§1023,  1025  Bums  1901,  §§1011,  1013 
R.  S.  1881,  the  defendant.  In  cases  of  direct  or  Indirect  contempt, 
may  move  for  a  new  trial,  file  bills  of  exceptions,  and  appeal, 
as  in  criminal  cases.  Denney, y.  Denney,  681  (1). 
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CONTIKXJAKOE— 

Bee  Tbial,  3-5 ;  Deacon  r.  Rasch,  77. 

GONTBACTS— 

See  I1T8UBA17CE ;  Leases  ;  Pleading  ;  Pbincipal  aitd  Agent  ;  Salbs  ; 

Work  and  Labob. 
Evidence  of  amount  due  upon,  will  not  be  weighed  on  appeal,  seo 

Appeal,  64;  Burk  v.  Matthews  Glass  Co.,  81,  83  (1). 
Judgments  in  actions  upon,  see  Judgmeni*,  3;  Brandt  v.  Hail,  651, 

653  (2). 
For  street  improvements,  see  Municipal  Cobforations. 
Answers  in  actions  on,  see  Pleading,  6-12. 
No  implied  contract  by  parent  to  pay  ctiild  for  services,  see  Pabknt 

and  Child;  McClure  v.  Lenz,  56,  60  (4). 
Cross-complaint  for  breach  of  warranty,  see  Pleading,  23;  SuUicmm 

Mach,  Co,  V.  Breeden,  631,  638  (6). 
How  affected  by  railroad  commission  law,  see  Railboads.  32. 

1.  Champerlous, — At  the  common  law  champertoos  contracts  were 
unenforceable,  and,  with  some  modifications,  such  role  is  in  force 
in   Indiana.         Mud  Vailey,  etc.  Gas  Co.  v.  Hitchcock,  105, 100  (3). 

2.  ChampertoMs. — Good-Faith. — ^A  contract  by  which  the  second 
party  thereto  agrees  to  prosecute  a  suit  for  the  first  parties, 
against  such  first  parties*  lessee,  at  his  own  expense,  in  consider- 
ation of  a  certain  share  in  the  oil  under  such  first  parties*  farm, 
such  oil  being  under  lease  to  another,  to  the  second  party's 
knowledge,  cannot  be  enforced,  unless  shown  to  be  above  any 
suspicion  as  to  stirring  u|)  strife  and  litigation. 

if  lid  Vaihy.  etc..  Gas  Co.  v.  Hitchcock,  106, 110  (4). 

8.  Written. — Terms.— Presumptions. — Evidence. — ^A  formal  written 
contract,  complete  upon  its  face,  is  presumed  to  contain  the  final 
Intention  of  the  parties  with  respect  to  such  transaction ;  and  this 
Is  a  rule  of  substantive  law,  and  not  of  evidence. 

Pierse  v.  Bronnenherg,  6G2, 668  (3). 

4.  Written. — Severai  Parts. — ^Where  several  writingB  construed  to- 
gether form  a  complete  contract  In  writing,  parol  evidence  Is 
not  admissible,  ordinarily,  to  show  a  different,  contemporaneous, 
oral   contract  Pierse  v.  Bronnenherg,  662, 668  (4). 

5w  Written.  —  Vendor  and  Pmrchaser — Deeds. — Consideraiiom. — 
Eridence. — ^Parol — ^Where  the  vendor  contracts  that,  for  a  cer- 
tain considenitioxL  he  will  execute  to  the  purchaser  a  warranty 
deed  to  certain  land,  and  be  afterwards  compiles  tberewtth. 
parol  evidence  is  not  admissible  to  show  a  contemporaneons 
parol  agreement  varying  such  contractual  consideratJon.  no  con- 
sideration for  sui'-h  parol  agreement  being  shown.  Lotcrp  r. 
Doimrir.  150  Ind.  duM,  distinguished. 

Piente  v.  Bronnenherg.  662, 068  1 5  > . 

6.  Gas  and  Oil  Leases^— WcH  Reservations. — Refmsmi  to  Make. — 
Demand. — ^A  gas  and  oil  lease  reiiuiring  the  lessee  to  sink  seven 
wells  and  giving  the  ]e9!;»*e  the  right  to  retain  ten  acres  of  tbe 
tract  for  each  well  jcnuk.  where  two  are  completed,  and  giving 
such  lefssaee  the  further  rr-^ht.  upon  the  completion  of  two  wdla. 
to  abandon  the  rer.ui:rdrr  of  the  tract,  does  not  autlHMriae  tlie 
in^tituiiiHi  of  a  st":t  hy  T!ie  less*>r.  to  quiet  his  title  to  tlie  te- 
nia iciier  of  the  tT:*..-t.  unr-:  he  makej^  a  demand  npon  sodi  lessee 
to  auike  a  definine  reservn::.»a  ft^r  e:i«-h  of  sooh  completed  welK 

Pittimger  v.  Ramage.  486.  480  (3). 
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CONTBACTS— Continued. 

7.  Oas  and  Oil. — Rentals, — Failure  of  Oas  WeUa. — Where  a  gas 
and  oil  lease  provides  that  if  gas  is  found  on  the  leased  premises 
in  sufficient  quantities  to  market  same,  the  consideration  for  the 
lease  shall  be  an  annual  payment  of  $100  for  each  well  producing 
in  marlietable  quantities,  and  the  required  four  wells  were  sunk, 
all  of  which  were  paying  wells  when  sunk,  such  rental  termi- 
nates when  such  wells  cease  to  yield  gas  in  marketable  quanti- 
ties. Roberts  v.  Ft,  Wayne  Gas  Co,,  528, 532  (3) . 

8.  Comtruction, — Inserting  Terms. — It  is  not  permissible  for  the 
courts,  in  the  construction  of  a  written  contract,  to  insert  new 
terms   therein.  Roberts  v.  Ft.  Wayne  Oas  Co.,  628, 535  (4) . 

9.  Police  Power. — Conflict. — Where  the  execution  of  a  statutory 
police  regulation  does  not  necessarily  conflict  with  contractual 
rights  between  persons,  such  contractual  rights  must  be  preserved. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168,  177  (7). 

10.  Railroad  Crossings. — Construction. — Guards. — Signals. — A  con- 
tract providing  that  a  railroad  company  shall  construct,  at  its 
own  expense,  "good  and  sufficient  frogs  and  crossings"  at  the 
point  of  the  crossing  of  another  railroad,  and  keep  same  in 
repair,  does  not  require  such  company  to  protect  such  crossing 
by  guards  or  signals. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 178  (8). 

11.  Railroad  Crossings, — Guards. — A  contract  by  which  one  rail- 
road company  agrees  that  the  work  of  constructing  a  crossing 
over  another  company*s  track  "shall  be  done  in  a  good  and  sub- 
stantial manner"  so  that  the  other  company  can  operate  its  road 
"with  convenience  and  safety,"  relates  to  the  manner  in  which 
the  crossing  shall  be  constructed,  and  not  to  the  manner  of  guard- 
ing same. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168,  179  (9). 

12.  Railroad  Crossings. — Signals — Interlocking  Switches. — ^A  con- 
tract requiring  a  railroad  company  to  erect  and  maintain  good 
and  substantial  semaphore  signals  does  not  require  it  to  con- 
struct and  maintain  interlocking  switches. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168,  179  (10). 

13.  Commissions. — Sales. — Real  Property, — ^A  contract  by  which 
plaintiff  agreed  to  pay  to  defendant  a  certain  sum  for  the  pur- 
chase, for  plaintiff,  of  a  certain  tract  of  land,  is  not  within  S6629a 
Burns  1901,  Acts  1901,  p.  104,  81,  providing  that  no  contract  for 
the  payment  of  money  for  the  finding  or  procuring  of  a  pur- 
chaser for  real  estate  shall  be  valid  unless  in  writing. 

Collins  V.  Green,  630.  631  (1). 

14.  Real  Property. — Statute  of  Frcud«.— Defendant's  contract  to 
purchase,  in  defendant's  name,  a  certain  tract  of  land  for  the 
plaintifiT  and  subsequently  to  convey  same  to  plaintiff  is  within 
§6629  Bums  1901,  cl.  4,  84904  R.  S.  1881,  providing  that  "no 
action  shall  be  brought  ♦  ♦  ♦  upon  any  contract  for  the  sale 
of  lands"  unless  the  contract  be  in  writing. 

Collins  V.  Green,  630,  631  (2). 

16.  Performance. — Statute  of  Frauds. — Real  Property. — Where  de- 
fendant purchases  with  his  own  money  a  tract  of  land  upon  an 
oral  agreement  to  convey  the  same  to  plaintiff,  and  defendant,  in 
violation  thereof,  sells  such  tract  to  another,  there  is  no  perform- 
ance of  such  contract  sufficient  to  take  the  case  out  of  the  statute 
of  frauds.  Collins  v;  Green,  630,  631   (3). 

la  Suretyship. — Validity  as  to  Wife. — Remedy.— The  propriety  of 
the  disability  of  the  married  woman  to  become  surety  is  for  the 
legislature.    Wredman  v.  Falls  City  Sav.,  etc..  Assn.,  478,  480  (3). 
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CONTRACTS— Continued. 

17.  Separate  Instruments, — Suretyship  and  Guaranty, — A  contract 
by  a  principal  for  the  performance  of  certain  duties,  and  a  sepa- 
rately executed  bond  to  guarantee  the  faithful  performance  there- 
of, constitute  two  separate  and  distinct  undertakings. 

Statnets  v.  Piano  Mfg.  Co,,  620,  626  (2). 

18.  Consideration, — Suretyship  and  Guaranty, — ^A  bond  given  to 
guarantee  the  faithful  performance,  by  the  principal,  of  certain 
duties,  under  the  existing  as  well  as  any  future  contracts  of 
service,  is  supported,  as  to  such  future  contracts,  by  the  con- 
sideration of  the  continued  employment  of  such  principal. 

Stamets  v.  Piano  Mfg,  Co.,  620,  629  (7). 

19.  Warranty, — Breach, — Rescission, — Breach  of  a  warranty  con- 
tained in  a  contract  gives  no  right  of  rescission  unless  such  right 
is  expressly  reserved. 

Modem  Woodmen,  etc,  v.  Vincent,  711, 717  (5). 

20.  Rescission, — Warranty, — Breach, — ^A  warranty  is  a  promise, 
usually  collateral  to  a  contract,  and  a  rescission  for  a  breach 
thereof  can  be  upheld  only  where  the  rescinding  party  restores 
or  offers  to  restore  what  he  has  received  thereunder. 

Modem  Woodmen,  etc,  v.  Vincent,  711, 717  (0). 

21.  Implied, — Work  and  Labor, — Voluntary, — No  action  will  He  on 
an  Implied  contract  to  pay  for  work  and  labor  voluntarily  per- 
formed without  expectation  of  reward;  and  the  hope  of  the  la- 
borer that  such  services  will  be  rewarded  does  not  aid  the  case. 

McClure  v.  Lenz,  56,  59  (3). 
GONTBIBtTTOBY  NEGLIGENCE— 
See  Masteb  and  Sebvai^t;  Neougence. 
Instructions  on,  see  Tkial. 

CONVEBSION— 

Of  ward's  funds,  see  Guardian  and  Ward,  1 ;  United  States  Fidel- 
ity, etc,  Co.  V.  State,  ex  rel„  136,  138  (3). 

Of  property  of  decedent's  estate,  complaint  for,  see  Pleading,  35. 

Counterclaim  in  case  of  conversion  of  coal,  see  Pleading,  21;  Ex- 
celsior Clay  Works  v.  De  Camp,  26,  34  (12). 

C0B0NEB8— 

Verdicts  in  inquests,  not  evidence  ordinarily,  see  Evidence,  12; 
Craiger  v.  Modem  Woodmen,  etc,  279,  282  (3). 

COBPOBATIONS— 

See  Frauds,  Statute  of. 

Liability  of  officers  and  stockholders  of,  for  fraud,  see  Deceit,  1; 

Grover  v.  Cavanagh,  340,  347  (6). 
Shares  in  foreign,  are  taxable,  see  Taxation,  7;  Hasely  v.  Ensley, 

598,  601  (3). 

1.  Stock, — Personal  Property, — Shares  of  stock  in  a  corporation 
constitute  personal  property  separate  from  the  property  of  the 
corporation  itself,  and  may  be  dealt  with,  in  law,  as  other  per- 
sonal property.  Hasely  v.  Ensley,  598,  601  (1). 

2.  Preferred  Stock, — Rights  of  Owner. — A  preferred  stockholder, 
under  §85066-5068  Bums  1901,  Acts  1901.  p.  434  and  Acts  1893, 
p.  162,  §H«  5,  is  a  shareholder,  and  not  a  creditor  of,  the  corpo- 
ration, and  has  certain  preferential  rights  over  the  common 
stockholders.  Grover  v.  Cavanagh,  340,  347  (5). 
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00BT8— 

Of  brief  ordered  filed,  may  be  taxed  to  delinquent  party,  ■«• 
Appeal,  26;  Cleveland,  etc.,  R,  Co,  v.  Wuest,  693,  694  (2). 

!•  Remittitur. — Afflrmance. — Ordinarily,  where  a  judgment  is  af- 
firmed on  condition  that  a  remittitur  Is  filed  by  appellee,  the 
costs  fall  upon  appellee;  but  such  rule  is  subject  to  variance  in 
the  discretion  of  the  court. 

Hartford  Life  Ins.  Co.  v.  Hope,  354, 368  (13) . 
2.  MisrepresentatUma.— Insurance. — ^Where  defendants'  wilful  acts 
caused  plaintiff  injury  and  his  recovery  was  larger  than  the  evi- 
dence warranted,  the  plaintiff's  conduct  being  fair,  the  Appellate 
Court  may  tax  the  costs  of  an  appeal  against  it,  where  the  case 
is  affirmed  on  condition  that  appellee  file  a  remittitur. 

Hartford  Life  Ins.  Co.  v.  Hope,  354, 368  (14) . 

couktebclahc— 

See  Pleading. 

COUNTIBB— 

See  BoABDS  of  Coif  missioners. 

Taxpayers  may  sue  on  behalf  of,  where  board  refuses,  see  Action, 
3;  Eder  v.  Kreiter,  542,  545  (1). 

Money  due  to. — Collection, — Boards  of  Commissioners — Taxpayers. 
—Section  7848c  Bums  1901,  Acts  1897,  p.  187,  §6,  providing  that 
any  taxpayer  may  sue  for  the  recovery  of  money  unlawfully 
allowed  by  the  board  of  commissioners,  sixty  days  after  making 
demand  upon  the  board  for  the  collection  thereof,  does  not  de- 
prive taxpayers  from  suing  in  equity  for  the  recovery  of  such 
sums,  demand  being  first  made  upon  the  board  and  such  board 
refusing  to  proceed.  Eder  v.  Kreiter,  542,  547  (3). 

GOTJBTS— 

See  Attorney  and  Client. 

Transfer  from  Appellate  to  Supreme,  see  Appeal,  61. 

Officers. — Attorneys. — Duty  to  Protect. — It  is  the  inherent  duty  of 

the  courts  to  protect  attorneys  practicing  before  them  from  fraud 

and  imposition  practiced  by  clients. 

Miedreich  v.  Rank,  393,  399  (9). 
CSIMIKAL  LAW— 

Plea  in  Ahatement. — Official  Acts. — Collateral  Attack. — Motion  in 
Arrest. — A  motion  in  arrest  of  judgment  is  unavailing,  where 
the  court  overruled  a  plea  in  abatement  of  a  prosecution  founded 
upon  an  affidavit  executed  by  the  deputy  prosecuting  attorney, 
who  was  a  notary  public  at  the  time  of  his  appointment  and 
who  acted  as  such  in  the  execution  of  such  affidavit. 

McNulty  V.  State,  113,  114  (1). 

CBOSS-COMPLAINT— 

See  Pleading,  23. 

DAMAGES— 

See  Deceit;  Intebubban  Railboads;  Negligence;  Railboads; 
Sales;  Stbeet  Railboads 

See  Evidence,  29. 

Court  may  overrule  motion  for  new  trial  on  account  of  excessive 
damages  upon  filing  of  a  remittitur,  see  New  Tbial.  2:  Evans- 
ville,  etc.,  Traction  Co.  v.  Broermann,  47,  50  (5). 
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DAMAGES— Continued. 
Instructions  on,  see  Tbial. 

1.  Separation  of. — Appeal, — Final  Judgment. — Where  dama^^es  as- 
sessed consist  of  $32.32  on  account  of  the  imyment  of  a  note, 
and  $250  for  damages  generally,  and  the  evidence  shows  only 
the  damage  caused  by  the  payment  of  the  note,  a  final  Judgment 
will  be  directed  for  such  amount  on  plaintiflTs  filing  a  remittitur 
for  the  remainder. 

Hartford  Life  Ins.  Co.  v.  Hope,  354,  367  (12). 

2.  Measure  of. — Death, — In  case  of  the  death  of  the  husband 
and  father,  from  negligence,  the  damages  should  include  the  loss, 
to  the  child,  of  the  parent's  care,  as  well  as  the  pecuniary  loss 
to  those  entitled  to  recover. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  194  .(9). 
8.    Excessive. — ^Where  the  amount  of  damages  assessed  is  within 
the  evidence,  it  will  not  be  considered  excessive. 

Southern  B.  Co.  v.  Bulleit,  457,  459  (4). 

4.  Excessive. — A  Judgment  for  $5,000,  for  the  death  of  an  unmar- 
ried brakeman,  such  amount  inuring  exclusively  to  his  next  of 
kin  is  not  excessive. 

Louisville,  etc.,  R.  Co.  v.  Oollihur,  480, 484  (3) . 

5.  Excessive. — A  verdict  for  $5,000  damages  is  not  excessive, 
where  plaintifTs  ankle  was  dislocated,  her  fibula  fractured,  the 
ligaments  connecting  the  tibia  to  the  foot  severed  so  that  they 
would  probably  never  reunite,  and  where  plaintiff  would  suffer 
great  pain  therefrom  for  many  years. 

City  of  Bloomington  v.  Woodworth,  373,  380  (10), 

6.  Excessive.— Street  Railroads. — A  verdict  for  $5,000,  in  an 
action  for  death  caused  by  negligence,  is  not  excessive,  where 
the  evidence  shows  that  decedent  was  in  good  health,  had  good 
habits,  was  fifty-eight  years  old,  earned  $10.50  per  week  and 
left  a  widow,  one  minor  son  and  five  adult  children. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  194  (8). 

7.  Excessive. — Where  the  damages  are  not  so  great,  considering 
the  evidence,  as  to  Induce  the  belief  that  the  Jury  acted  from 
prejudice,  partiality  or  corruption,  the  Judgment  will  not  be  dis- 
turbed. City  of  Columbus  v.  Allen,  257,  264  (8). 

8.  Excessive. — ^A  verdict  for  $300  is  not  excessive,  where  the 
plaintiff  was  thrown  from  a  street  car  injuring  her  ankle  so 
that  she  was  confined  to  her  bed  eight  or  ten  days,  and  the  ankle 
was  weakened  and  made  sore  for  a  much  longer  time. 

Evansville  Electric  Railway  v.  Lerchy  147,  150  (4). 

9.  Excessive. — A  verdict  of  $1,(X)0  in  favor  of  a  parent  for  the 
loss  of  a  seven-year-old  boy  does  not  show  prejudice,  partiality 
or  improper  motive  on  the  part  of  the  Jury,  and  is  not  excessive. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100,  104  (5). 

10.  Infants. — Question  for  Jury. — The  amount  of  damages  re- 
coverable by  the  parent  for  the  death  of  a  seven-year-old  boy  is 
largely  a  question  for  the  Jury,  no  mathematical  computation 
being  ix)ssible. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  1(X),  103  (4). 

11.  Principal  and  Agent. — Insurance — An  insurance  company, 
which  is  liable  only  by  the  fraudulent  acts  of  its  agents  in  mis- 
representing the  provisions  of  its  policy,  cannot  be  liable  in  de- 
ceit for  a  greater  sum  than  that  for  which  such  agents  are  liable. 

Hartford  Life  Ins.  Co.  v.  Hope,  354,  367  (11). 
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12.  Malicious  Prosecution.— -A  verdict  for  $500,  in  a  malicious 
prosecution  case,  is  excessive,  wliere  defendant  was  arrested 
on  July  7  for  trespass  and  was  discharged  on  July  11,  and  lost 
from  his  work  the  Intervening  days  and  paid  $8  to  his  attorney 
for  services,  no  physical  or  mental  pain  being  shown. 

Basse  v.  Rogers,  197,  202  (7). 

13.  Vacation  of  Streets, — Change  of  Orade.—Final  Order, — Effect 
— ^The  final  order  for  the  vacation  of  a  street  Is  self -executing, 
and  gives  the  injured  property  owner  a  right  of  action;  but  an 
unexecuted  order  for  the  change  of  the  grade  of  a  street  gives 
no  right  of  action. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535, 540  ( 5) . 

DECEDENTS'  ESTATES— 

See  Descent  and  Distbibution;  Evidenge;  Guardian  and  Wabd; 
Vendor  and  Purchaser;  Wills. 

Practice  in  securing  leave  for  appealing  after  the  ten-day  statu- 
tory limit,  see  Appeal,  28-33 ;  Atkinson  v.  Maris,  718. 

Complaint  for  conversion  of  proi)erty  of,  see  Pleading,  35. 

Complaint  by  heirs  to  collect  debts  due  to,  without  administration, 
see  Pleading,  36,  37;  Merchants  Nat.  Bank  v.  McClellan,  1. 

Petitions  to  sell  real  estate,  see  Pleading,  38,  39 ;  Tippecanoe  Loan, 
etc.,  Co.  V.  Carr,  125. 

Defenses  provable  without  answer,  see  Trial,  6;  Hunt  v.  Oshom, 
64C,  648  (4). 

Competency  of  witnesses,  see  Witnesses. 

1.  Failure  to  Administer. — Action  hy  Heirs  to  Recover  Assets. — In 
an  action  to  recover  the  assets  of  a  decedent's  estate,  there  being 
no  debts  against  such  estate,  proof  that  there  was  no  administra- 
tion is  necessary  in  order  to  sustain  a  recovery. 

Merchants  Nat.  Bank  v.  McClellan,  1,  7  (10). 

2.  Executors  and  Administrators. — Appointment. — Where  no 
widow,  next  of  kin,  nor  largest  creditor  residing  in  the  State, 
applies  for  letters  of  administration  upon  a  decedent's  estate, 
as  provided  by  §2380  Bums  1901,  Acts  1901,  p.  281,  the  clerk 
of  the  circuit  court  is  confined  in  making  such  appointment  to 
the  residents  of  the  county.  Kinhick  v.  Coy,  139,  141  (1). 

3.  Executors  and  Administrators. — Appointment. — Revocation. — 
Under  §2398  Burus  1901,  §2243  R.  S.  1881,  the  clerk's  appoint- 
ment of  an  administrator  in  vacation  must  be  certified  to  the 
Judge,  who,  upon  cause  shown,  may  revoke  such  appointment 
and  appoint  another;  but  such  power  cannot  be  arbitrarily  used, 
the  statute  being  mandatory.  Kinnick  v.  Coy,  139,  141  (2). 

4.  Real  Estate. — Sales  to  Pay  Debts. — Special  Findings. — Con- 
clusions.— Conclusions  of  law  that  a  decedent's  real  estate  is 
subject  to  sale  for  the  payment  of  debts  and  that  defendants 
are  liable  for  costs,  properly  follow  special  findings  showing  that 
defendants'  claim  to  such  land  is  baseless,  and  that  decedent 
owed  certain  amounts  and  died  the  owner  of  the  real  estate 
sought  to  be  sold.  Henry  v.  Central  Trust  Co.,  309,  371  (2). 

5.  Sales  of  Real  Estate. — Statutes. — Construction. — Under  §2485 
Bums  1901,  §2332  R.  S.  1881,  a  decedent's  real  estate  may  be 
sold  for  the  payment  of  bis  debts,  but  an  order  of  the  court 
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most  flnrt  be  obtained,  the  statute  being  in  derogation  of  the 
common  law  must  be  strictly  followed. 

Tippecanoe  LOan,  etc.,  Co,  v.  Carr,  125, 128  (4). 

(J.  Sales  of  Real  Estate  by  Widow, — Proceeds, — Recovery. — ^The 
administrator  Is  not  authorized  by  §2485  Burns  1901,  §2332  R.  S. 
1881,  to  recover  the  proceeds  of  his  decedent's  real  estate,  but 
is  confined  to  the  land  Itself. 

Tippecanoe  Loan,  etc.,  Co,  v.  Carr,  125, 129  (5). 

7.  "Interfneddlers.''-~Who  Are. — ^The  decedent's  widow,  who  is  his 
only  heir,  and  sells  his  real  estate,  is  not  an  "intermeddler" 
within  the  meaning  of  §2413  Burns  1901,  §2258  R.  8.  1881.  mak- 
ing persons  liable  "who  shall  unlawfully  intermeddle  with  any 
of  the  property  of  a  decedent." 

Tippecanoe  Loan,  etc,  Co,  v.  Carr,  125, 129  (7) . 

DECEIT^ 

See  False  Pbetenbes  ;  Fbaud  ;  Frauds,  Statute  of. 

Proof  of  other  similar  false  representations,  admissible,  see  Evi- 
dence, 7;  Hartford  Life  Ins,  Co,  v.  Hope,  354,  362  (6). 

Complaint  in,  see  Pleadino,  55. 

Instructions  on,  see  Tbial,  36-38. 

1.  Fraudulent  Corporation, — Conspiracy, — UaWity, — ^Persons  who^ 
for  fraudulent  purposes,  organize  a  corporation,  as  well  as  others 
who  subsequently,  with  knowledge  of  the  purpose.  Join  them,  are 
liable  to  any  person  sustaining  damage  by  reason  of  the  fraudu- 
lent and  deceitful  acts  of  such  company,  its  officers  and  agents 
in  selling  the  stock  thereof.  Heintz  v.  Mueller,  19  Ind.  App.  240, 
overruled.  Grover  v.  Cavanagh,  340, 347  (6) . 

2.  Intent, — Fraud, — Damages. — The  gist  of  an  action  in  deceit 
for  damages  for  fraud,  is  the  defendants'  evU  intent — ^the  intent 
to  deceive.  Hartford  Life  Ins.  Co,  v.  Hope,  354, 358  (3) . 

3.  Intent. — Rescission. — Cancelation. — ^The  action  in  deceit,  being 
founded  upon  defendants'  moral  delinquency,  requires  proof  of 
evil  Intent — false  representations  made  with  intent  to  deceive; 
while  a  suit  for  rescission  or  cancelation  may  be  maintained 
without  such  proof.        Hartford  Life  Ins.  Co.  v.  Hope,  354, 359  (4). 

4.  Evidence. — Essentials.— To  establish  deceit  there  must  be  proof 
of  false  representations  made  (1)  knowingly,  or  (2)  without  be- 
lief in  their  truth,  or  (3)  recklessly,  careless  whether  they  be 
true  or  false.  Hartford  Life  Ins.  Co,  v.  Hope,  354, 360  (5). 

DECLABATIOiarS— 

See  Evidence. 

DEEDS— 

See  Evidence;  Vendob  and  Pubchaseb. 

To  assignee  for  benefit  of  creditors,  effect  of  as  to  wife  by  sabse^ 

qent  marriage,  see  Assignments  fob  Benefit  of  Cbbditobs,  1,  2; 

MUler  V.  flficW^r,  465. 

Warranty. ^'Breach, — Liens. — Drainage. — The  amount  of  an  nnas- 
OMTtained  future  drainage  assessment  may.  by  statute,  be  a  lien  so 
as  to  constitute  a  breach  of  a  presently  executed  warranty  deed. 

Piersc  V.  Bronnenberg,  662,  670  (6). 
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Vendor  and  Purchaser, — Lease. — ^A  demand  made  upon  the  owner 
of  a  gas  and  oil  lease  to  make  definite  the  well  reservations  pro- 
vided for  in  the  lease,  is  good  as  against  his  assignee. 

Pittinger  v.  Ramage,  486, 491  (5). 

DEXTTBBEB— 

See  Pleadino. 

Waived  by  filing  answer,  see  Tbial,  129. 

DEFOsmoiars— 

Motions  to  Suppress, — When  Made, — A  motion  to  suppress  a  depo- 
sition must  be  made  before  the  beginning  of  the  trial. 

LouisviUe,  etc..  Traction  Co.  v.  Leaf,  214,  218  (7). 

DBSCENT  AND  DISTBIBUTZON— 

1.  Widow. — Child.— The  husband's  estate  belongs  equally  to  the 
widow  and  only  child. 

Merchants  Nat,  Bank  v.  McClellan,  1,  4  (2). 

2.  Real  Estate. — Debts. — Real  estate  descends  to  the  heirs  upon 
the  death  of  the  ancestor ;  but  their  title  may  be  divested  where 
the  personal  property  of  such  decedent  is  not  sufficient  to  pay 
his  debts.  Tippecanoe  Loan,  etc,  Co,  v.  Carr,  125,  128  (2). 

DICTUM— 

Not  binding,  see  Appeal,  ^4;  Miller  v.  Stohier,  465,  470  (5). 

DISMISSAL  AND  NOlflrSUIT— 

Compromise. — Answers  of. — Where  a  plaintiff's  cause  of  action  has 
been  settled  during  the  pendency  of  the  action,  and  a  dismissal 
thereof  Is  contested,  the  defendant  must  plead  in  bar  of  the  ac- 
tion or  its  further  prosecution;  and  the  court  cannot  summarily 
dismiss  it,  over  plaintiff's  objection,  though  she  had  heretofore, 
in  writing  requested  a  dismissal. 

Miedreich  v.  Rank,  393,  398  (5). 

DIVOBCE— 

Complaint  for,  see  Pleading,  40-44. 

1.  Cruel  and  Inhuman  Treatment. — What  is. — To  constitute  "cruel 
and  inhuman  treatment"  it  is  not  necessary  that  the  act  or  acts 
complained  of  shall  consist  of  physical  violence. 

Mas'Sey  v.  Massey,  407. 409  (1). 

2.  Cruel  and  Inhuman  Treatment. — Definition. — ^The  question  of 
cruel  and  Inhuman  treatment  is  usually  determined  from  the 
particular  facts  of  each  case,  and  the  definitions  thereof  are 
usually  negative  rather  than  affirmative. 

Massey  v.  Massey,  407, 409  (2). 

3.  Cruel  and  Inhuman  Treatment. — Condition  of  Parties. — 
Whether  alleged  conduct  Is  "cruel  and  inhuman"  should  be  de- 
termined from  a  consideration  of  the  character  of  the  parties 
and  of  their  physical,  social,  intellectual  and  moral  natures. 

Massey  v.  Massey,  407, 409  (3) . 

4.  Cruel  and  Inhuman  Treatment. — Charge  of  Adultery.— The 
wife's  false  charge  of  her  husband's  adultery,  widely  circulated 
in  the  community,  as  well  as  tlie  husband's  false  charge  of  the 
wife's  adultery,  may  constitute  "cruel  and  inhuman  treatment" 
sufficient  to  authorize  the  granting  of  a  divorce. 

Massey  v.  Massey,  407, 410  (4) . 
Vol.  40—48 
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DRAINS— 

See  Liens;  Stattjtes,  10. 

Drainage  assessments  are  liens  constituting  a  breach  of  warranty 
in  deeds,  see  Deeds;  Pierae  v.  Bronnenbcrg,  662,  670  (6). 

Statutes, — Repeal. — Pending  Proceedings, — Section  5635  Bums 
1005,  Acts  1905,  p.  456,  §14,  repealing  prior  drainage  laws,  with 
certain  exceptions,  did  not  affect  pending  drainage  proceedings 
which  had  not  reached  final  Judgment  where  the  proposed  drain 
would  not  affect  any  lake  whose  high-water,  surface  area  did 
not  exceed  ten  acres.  Jaqua  v.  Harkins,  639,  642  (1). 

DBUGGISTS— 

Mistake  in  sale  of  drug,  see  Appeal,  68;  Knoefel  v.  Atkins,  428, 

432  (2). 
Doctrine  of  res  ipsa  loquitur  applies  to  sale  of  wrong  drug,  see 

Negligence,  14;  Knoefel  v.  Atkins,  428,  437  (8). 
Complaint  against  for  negligent  sale  of  drugs,  see  Pleading,  62, 

63 ;  Knoefel  v.  Atkins,  428. 
Instructions  in  action  against,   for  negligent  sale  of  drugs,   see 

Trial,  56;  Knoefel  v.  Atkins,  428,  439  (10). 

EASEKEiarTS— 

See  Railroads. 

Complaint  to  enjoin  obstruction  of  right  of  way,  see  Pleading,  45; 
Berg  r.  Nedl,  575,  578  (4). 

1.  Rights  of  Way.— Servient  Oicner's  Right  to  Obstruct,— The 
servient  owner  ordinarily  has  the  right  to  maintain  gates,  in  a 
reasonable  manner,  at  the  termini  of  a  right  of  way  over  his 
land.  Berg  v.  Neah  575, 577  (2) . 

2.  Incidents. — Complaint, — Allegations, — Nothing  except  what  is 
requisite  to  Its  reasonable  enjoyment  imsses  as  an  incident  to 
the  grant  of  an  easement ;  and  an  allegation  that  an  easement  is 
a  private  right  of  way  for  wagons  and  other  vehicles  shows 
such  way  is  for  passage  only.  Berg  v.  N eah  blU,  57S  (S), 

3.  Rights  of  way. — dates. — Width,— A  gate  ten  feet  wide  at  the 
entrance  to  a  right  of  way  sixteen  and  n  linlf  feet  wide  does  not 
constitute  an  unreasonable  obstruction,  where  it  appears  that 
such  gate  was  not  an  interference  with  the  free  passage  to  and 
from  such  way.  Berg  v.  \cal,  575, 580  (6). 

ELECTIOiar— 

See  Insurance. 

Filing  suit  to  foreclose  mechanic's  lien  constitutes  election  not  to 

retain   title  to   machinery  placed  in   building,  see  Trial,   121; 

Elxcood  State  Bank  v.  Mock,  685,  688  (4). 

EMPLOYEBS'  LIABILITT  ACT— 

See  Pleading,  46. 

EQUITY— 

See  Rescission. 

Taxpayers  may  sue  to  recover  money  due  to  the  county,  see  Action, 

3;  Eder  v.  Kreltrr,  542,  547)  (1). 
Equitable  liens  of  attorneys,  see  Attorney  and  Client. 
Payment  of  insnrniioe  o])enites  ns  nu  equitable  assignment  of  ns- 

sured's  rights,  see  Railroads,  20;  Luke  Eric,  etc,  R,  Co,  v.  Hobhs, 

511,  515  (2). 
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BSTATES^ 

See  Decedents*  Estates. 

Vesting, — Wi7Z«.--The  law  favors  the  early  vesting  of  estates;  and 
wills  will  be  construed  so  as  to  vest  estates  devised  at  the  earliest 
possible  moment.  Hume  v.  McHaffle,  703,  705  (2). 

ESTOPPEL— 

In  replevin  actions,  see  Replevin. 

Of  property  owners,  by  failing  to  object  to  street  improvements 

defectively  ordered,  at  proper  time,  see  Municipal  Corporations, 

14;  Bostcell  v.  City  of  Marion,  289,  294  (3). 

EVrDEETCE— 

See  Depositions;  Insttrance;  Judicial  Notice;  New  Trial; 
Street  Railroads;  Usury ;,  Witnesses. 

How  presented  in  brief  on  appeal,  see  Appeal,  21. 

Will  not  be  weighed,  on  appeal,  where  conflicting,  see  Appeal,  62-68. 

Incorporating  in  bill  of  exceptions,  see  Appeal,  9-17. 

Judicial  action  of  boards  of  commissioners  must  be  by  record,  ad- 
ministrative, may  be  by  parol,  see  Boards  of  Commissioners,  2; 
Eder  v.  Kreiter,  542,  551  (9). 

Fence  lines,  better  evidence  of  boundaries,  than  ancient  tradition, 
see  Boundaries;  Anderson  v.  City  of  Huntington,  130,  133  (3). 

Parol  evidence  not  admissible  to  vary  the  contractual  considera- 
tion for  sale  of  real  estate,  see  Contracts,  5;  Pierse  v.  Bronnenr 
herg,  662,  668  (5). 

To  establish  action  in  deceit,  see  Deceit,  4 ;  Hartford  Life  Ins.  Co. 
V.  Hope,  354,  360  (5). 

Res  ipsa  loquitur,  see  Negligence,  12-14. 

Sufficiency  to  support  verdict  against  telephone  company  for  cut- 
ting trees,  see  Trespass;  Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348, 
350  (3). 

1.  Exclusion  of. — WeighU — ^The  exclusion  of  competent  evidence 
upon  the  vital  issue  of  a  case  is  reversible  error. 

Atkinson  v.  Maris,  718,  726  (12). 

2.  Objections. — General. — Objections  that  offered  evidence  was  ir- 
relevant and  immaterial,  are  unavailing,  though  such  evidence 
was  taken,  upon  interrogatories,  under  an  agreement  that  such 
interrogatories  and  the  answers  should  be  read  in  evidence, 
"questions  of  relevancy  and  competency  only  being  reserved." 

Marshall  v.  Grand  Lodge,  etc.,  123,  124  (2). 

3.  Exclusion. — Offer  of  Proof. — 'Necessity  of. — ^Where  an  objection 
is  made  to  offered  evidence,  the  party  offering  such  evidence 
must  state  what  such  evidence  will  show,  if  he  desires  to  save 
any  question  on  its  exclusion. 

Evansville,  etc..  Traction  Co.  v.  Broermann,  4l1,  49  (4). 

4.  Parol. — Deeds. — Consideration. — Parol,  as  well  as  written,  evi- 
dence is  admissible  to  prove  or  vary  the  consideration  of  a  deed, 
where  such  consideration  is  written  in  general  terms  or  by  way 
of  recital ;  but  parol,  evidence  is  admissible  only  when  it  is  the 
best  evidence  obtainable.'      ^  .Pi<?r«e  v.  Bronnen&er(7, 662, 667  (2). 

6.  Custom  of  Others.-— Work  in  Trenches. — Evidence  of  the  cus- 
tom of  others,  in  braciiig  or  failing  to  brace  trenches  cut  in  de- 
fendant city's  streets,  is  not  admissible,  in  an  action  against 


756  INDEX. 

EVIDENCE— Contlnaed. 

8uch  city  for  negligently  failing  to  brace  a  trench  in  which  plain- 
tiff was  set  to  work.      City  of  Columkus  v.  Allen,  257,  264  (9). 

6.  Decedents*  Estates. — Witnesses, — Interested  Party. — Abuse  of 
Discretion. — In  a  suit  by  one  heir  against  another,  where  there 
is  indefinite  evidence  of  a  written  contract  executed  by  the  an- 
cestor, it  is  an  abuse  of  discretion,  under  §506  Bums  1901,  §500 
R.  S.  1881,  providing  that  the  court  may  require  such  a  party 
to  testify,  for  the  court  to  require  the  plaintiff  to  testify  as  to 
the  contents  of  such  contract.  JonasY.Ilirshberg,SS,9^  {4). 

7.  Similar  False  Representations  to  OtJiers. — Deceit. — Insurance. 
— In  an  action  in  deceit  for  damages  caused  by  false  representa- 
tions, made  by  an  insurance  company  and  its  agents,  evidence 
of  similar  false  representations  made  by  such  agents  to  others, 
is  admissible  on  the  question  of  fraudulent  intent 

Hartford  Life  Ins.  Co.  v.  Hope,  354,  362  (6). 

8.  Declarations  as  to  Payment  of  Insurance  Assessments. — Mu- 
tual Benefit. — ^The  declarations  of  a  member  of  a  fraternal  in- 
surance order,  that  he  was  unable  to  pay  his  August  assessment 
and  that  if  the  lodge  would  pay  it,  he  would  repay  the  lodge, 
are  admissible  in  favor  of  the  order  to  show  the  ability  and  dis- 
position of  such  member  to  pay  his  assessments,  although  the 
alleged  default  was  in  the  failure  to  pay  the  September  assess- 
ment Marshall  v.  Grand  Lodge,  etc.,  123,  124  (1). 

9.  Declarations. — Title. — Prior  Conveyance. — Fraud. — In  the  ab- 
sence of  a  conspiracy  between  the  grantor  and  grantee  to  de- 
fraud a  third  person,  declarations  of  a  grantor,  as  to  title,  sub- 
sequent to  the  conveyance  of  the  property,  are  not  admissible 
against  the  grantee.  Jonas  v.  HirsKberg,  88,  96  (2). 

10.  Proofs  of  Death. — Admissibility. — Insurance. — Proofs  of  death 
are  not  admissible  on  behalf  of  defendant,  in  an  action  by  the 
beneficiary  against  an  insurance  company,  where  a  general  de- 
nial only  was  filed,  and  where  no  question  was  made  as  to  such 
proofs  in  plaintiff's  complaint 

Craiger  v.  Modem  Woodmen,  etc.,  279, 281  ( 1 ) . 

11.  Proofs  of  Death. — Admissions. — Insurance. — Proofs  of  death 
ordinarily  constitute,  by  way  of  admission,  prima  facie  evidence 
of  the  facts  therein  stated  against  the  assured  or  beneficiary  and 
in  favor  of  the  company. 

Craiger  v.  Modern  Woodmen,  etc.,  279, 281  (2). 

12.  Coroner's  Verdict. — Proofs  of  Death. — Insurance. — ^A  coroner's 
verdict,  contained  in  proofs  of  death,  is  not  admissible,  as  an 
admission  or  otherwise,  in  an  action  by  the  beneficiary  against 
the  company,  where  the  policy  required  such  verdict  to  be  in- 
cluded in  such  proofs  and  where  the  beneficiary  asserted  therein 
that  she  did  not  believe  such  verdict  was  true.  Comstock,  J., 
dissenting.  Craiger  v.  Modern  Woodmen,  etc.,  279, 282  (3) . 

13.  Coroner's  Inquest. — Depositions  Before  Coroner. — Insurance. — 
A  transcript  of  the  depositions  of  witnesses  taken  before  the 
coroner,  as  to  the  cause  of  death  of  the  assured,  is  not  admissible 
as  original  evidence  in  favor  of  the  company. 

Craiger  v.  Modern  Woodmen,  etc.,  279, 283  (4). 

14.  Incompetent. — Estoppel. — Where  defendant  street  railroad 
company  has  questioned  its  witnesses  concerning  its  customs  and 
practice  in  issuing  tickets  to  its  employes,  it  cannot  complain 
of  the  admission  of  similar  evidence  on  behalf  of  plaintiff. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  196  (13). 
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EVIDBKGE— Contlziued* 

15.  Understanding  of  Width  of  IHghway, — Evidence  of  the  wit- 
ness's understanding  of  the  width  of  a  highway  laid  out  before 
his  birth  is  incompetent,  where  fences  had  marlced  the  bound- 
aries of  such  highway  from  time  immemorial,  and  where  such 
highway  was  not  established  with  any  definite  width. 

Anderson  v.  City  of  Huntington,  130,  136  (5). 

Id.  Impeaching, — Decedents*  Estates, — Parties. — Competency, — In 
an  action  against  an  administrator,  involving  a  contract  with 
the  decedent,  the  claimant  is  a  competent  witness,  under  §523 
Bums  1908,  §500  R.  S.  1881,  to  testify  as  to  a  conversation  had 
between  claimant  and  defendant's  witness,  in  the  absence  of  de- 
cedent, defendant's  witness  having  testified  in  reference  thereto. 

Atkinson  v.  Maris,  718,  725  (10). 

17.  Impeaching, — Contradiction  of  Fact  Testified  to, — Where  a 
druggist's  clerk  denies  a  conversation  with  a  witness  relative  to 
a  mistake  in  selling  acetanilid  for  phosphate  of  soda,  the  evi- 
dence of  such  witness  is  admissible,  in  impeachment,  to  show 
that  such  conversation  occurred. 

Knoefel  v.  Atkins,  428,  439  {1\). 

18.  Judicial  Notice, — 8uHtching,^CovLTts  take  Judicial  notice  that 
railroad  companies  have  no  fixed  time  to  do  switching  at  the 
small  stations  along  their  routes,  and  that  they  do  such  switch- 
ing whenever  it  becomes  necessary  in  the  conduct  of  their  busi- 
ness. Grand  Trunk,  etc,  R,  Co,  v.  State,  695,  701  (12). 

19.  Judicial  Notice. — Location  of  Places. — Courts  take  Judicial  no- 
tice that  Hardentown  and  Lawrenceburg  Junction  are  in  Dear- 
born county,  and  that  Miller's  Crossing,  which  is  one-half  mile 
west  of  Lawrenceburg  Junction,  is  also  in  such  county. 

Cleveland,  etc.,  R,  Co,  v.  Miller,  165,  167  (3). 

20.  Inferences, — Knowledge  of  Defective  Sidewalk. — Evidence  that 
plaintiff  traveled  over  a-  sidewalk  but  once,  and  that  her  atten- 
tion had  never  been  called  to  the  condition  thereof,  shows  that 
she  had  no  knowledge  of  the  defect  therein. 

City  of  Bloomington  v.  Woodworth,  37Sf,  378  (6). 

21.  Maps. — Oral  Explanation. — Oral  explanation  as  to  what  a  map 
shows  on  its  face  is  inadmissible. 

Evansville,  etc..  Traction  Co,  v.  Broermann,  47,  48  (3) . 

22.  Deeds, — Mistakes, — Reformation. — Easements. — In  a  suit  for 
an  injunction  to  prevent  defendant  from  removing  plaintiffs 
gate  from  the  entrance  to  defendant's  right  of  way,  the  deed 
conveying  such  right  of  way  is  admissible  in  evidence,  though  the 
description  therein  does  not  locate  the  way  as  used,  evidence 
of  a  mutual  mistake  in  the  description  being  produced;  and  a 
reformation  of  such  deed  is  not  necessary  in  such  suit  or  in 
any  other,  to  render  it  admissible.  Berg  v.  Neal,  575,  579  (5). 

23.  Opinions. — Hypothetical  Questions. — Parties  have  the  right,  in 
propounding  a  hyi>otheticnl  question  to  an  exi)ert,  to  assume  any 
fact  or  facts  which  the  evidence  tends  to  prove,  the  existence  of 
such  assumed  fact  or  facts  and  the  weight  of  the  opinion  of  the 
expert  thereon  being  questions  for  the  Jury. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202.  207  (6). 

24.  Lapse  of  Time. — Opinions. — Opinion  evidence  of  the  lapse  of 
time  Is  uncertain  and  unreliable. 

Evansville  Electric  Railway  v.  Lerch,  147, 149  (2). 
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25.  Value  of  Property  not  Involved  in  Action, — Harmless  Error, — 
Refilevin. — It  is  harmless  error,  In  an  action  in  replevin,  to  ad- 
mit evidence  of  tlie  value  of  an  article,  not  involved  in  tlie  action, 
where  the  verdict  did  not  include  damages  for  any  property  ex- 
cept that  which  was  wrongfully  taken  and  not  returned. 

Indiana  Union  Traction  Co.  v.  Bick,  451, 455  (2), 

26.  Letter  Attached  to  Dispatch. — When  Harmless. — Railroads. — 
Negligence. — In  an  action  against  a  railroad  company  and  its 
train  dispatcher  for  negligence  in  sending  a  train  order,  thereby 
causing  Intestate^s  death  in  a  collision,  the  admission  of  a  let- 
ter, attached  to  what  the  defendants  claimed  was  the  original 
cop7  of  dispatch,  from  the  company's  Louisville  master  of  trans- 
portation to  the  company's  superintendent  at  Bvansville,  stating 
that  such  copy  of  disiwtch  was  sent  to  the  Carmi  office,  was  harm- 
less. Louisville,  etc.,  R.  Co.  v.  Gollihur,  480, 485  (4). 

27.  Records  of  Signal  Service. — Harmless  Error. — The  admission 
of  the  records  of  the  signal  service  to  prove  that  the  day  on 
which  an  accident  hapjiened  was  cloudy  and  misting,  is  harmless, 
where  the  uncontradicted  evidence  showed  that  it  was. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202,  207  (5). 

28.  Cutting  Trees. — Manner  of. — Trespass. — It  was  not  erroneous, 
in  a  case  of  trespass  for  cutting  plaintiffs*  tree,  to  permit  a  wit- 
ness to  answer  the  question,  "Describe  to  the  jury  the  manner 
in  which  these  l)oughs  were  cut  off.  whether  or  not  in  a  symmet- 
rical manner  or  otherwise;  just  describe  them  to  the  jury." 

Delaicarc,  etc,  TeL  Co.  v.  Fiske,  »48,  351  (C). 

29.  Value  of  Realty  Before  and  After  Trespass. — Damage4t. — Evi- 
dence, showing  the  value  of  plaintiffs'  real  estate  before  and 
after  the  cutting  of  their  ornamental  shade  tree  by  the  defend- 
ant telephone  company,  is  admissible  to  prove  the  damages 
caused  by  such  trespass. 

Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348,  351  (7). 

30.  "Ccr  Plant." — Definition. — In  an  action  to  replevy  a  "car 
plant,"  evidence  is  admissible  to  show  of  what  it  consists. 

Indiana  Union  Traction  Co.  v.  Bick,  451,  455  (4), 

31.  "Regular'*  Use  of  Track  for  Switching. — Conclusions. — It  Is 
proper  to  sustain  an  objection  to  the  question  whether  the  de- 
fendant company's  track  was  "regularly"  used  for  switching, 
the  answer  necessarily  being  a  conclusion. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695,  701  (10). 

32.  Transactions  Preceding  Death  of  Decedent. — Witnesses. — 
Competency. — In  a  suit  by  one  heir  against  another,  as  to  any 
matter  occurring  prior  to  the  death  of  the  ancestor,  neither 
juirty  is  competent  as  a  witness  under  §507  Bums  1901,  H99 
U.  S.  1881,  providing  that  In  all  suits  by  or  against  heirs  con- 
cerning rights  descending  from  the  ancestor,  neither  party  shall 
be  a  competent  witness  as  to  any  matter  occurring  prior  to  the 
death  of  the  ancestor.  Jonasv.  IIirshberg,BSt9Q  {Z}. 

EZECTTTIOlflr— 

See  Exemptions. 

EZECTJTOBS  AND  ADMINISTBATOBS— 

See  Decedents'  Estates;  Guardian  ajo)  Wabd. 
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EXEMPTIONS— 

Voluntary  assignor  cannot  claim,  because  of  subsequent  marriage, 
see  Assignments  fob  Benefit  of  Cbeditobs,  1,  2 ;  Miller  v.  Swhier, 
465. 

1.  Assignments  for  Benefit  of  Creditors. — Householders. — A  resi- 
dent householder  has  the  right  to  an  exemption,  under  §715  Bums 
1001,  §703  R.  S.  1881— the  exemption  statute — In  connection  with 
§2907  Burns  1901,  ^070  R.  S.  1881— the  voluntary  assignment 
statute — In  the  case  of  his  voluntary  assignment  for  the  benefit 
of  creditors.  Miller  v.  Sichier,  465, 467  ( 1 ) . 

2.  Statutes,— Construction.— The  exemption  statute  .  ( §715  Bums 
1901,  §703  R.  S.  1881)  should  be  liberally  construed,  but  such  con- 
struction should  not  bring  within  its  oj)eration  persons  not  with- 
in its  spirit  or  letter.  Miller  v.  Sichier,  465, 467  (2). 

3.  Execution, — Waiver. — An  execution  defendant,  who  is  a  house- 
holder, may,  at  any  time  before  sale,  claim  his  statutory  exemp- 
tion; but  if  he  fails  to  claim  same  until  after  the  title  passes  by 
such  sale,  his  silence  constitutes  a  waiver  of  his  right. 

Miller  v.  Swhier,  465, 470  (6). 

4.  Assignments  for  Benefit  of  Creditors. — Householder. — Marriage 
After  Assignment  and  Before  Appraisement. — An  unmarried  as- 
signor who  marries  before  the  appraisement  and  sale  of  the  as- 
signed property  has  no  right  to  the  statutory  exemption  to  which 
a  resident  householder  is  entitled.      Miller  v.  ISwhier,  465, 471  (7). 

FAGTOBY  ACT— 

See  Masteb  and  Servant;  Negugence. 
Complaints  under,  see  Pleading,  47-51. 

FALSE  PRETENSES— 

Insurance  Policies. — Misrepresentations. — ^The  securing  of  a  per- 
son's bankable  note  in  payment  of  the  premium  on  an  insurance 
policy,  the  provisions  of  which  have  been  falsely  misrepresented 
by  the  accused,  constitutes  a  violation  of  §2352  Bums  1901,  Acts 
1883,  p.  126,  §1,  providing  that  the  making  of  such  misrepresen- 
tations shall  constitute  a  crime. 

Hartford  Life  Ins.  Co.  v.  Hope,  354, 367  (10). 

FEES  AND  SALABIES— 

See  Officers  ;  Statutes. 

Collection  of  fees  paid  to  county  by  mistake,  see  Action,  4;  Edcr 

Y.Kreiter,  542,  550  (6). 
Complaint  to  recover  sherlflTs  fees,  see  Pleading,  66. 

1.  Payment.— Clerks  of  Circuit  Courts.— I  nder  §6532  Burns  1901, 
providing  that  clerks  of  the  circuit  courts  shall  receive  the  sal- 
ary provided  by  law,  provided  they  collect  sufficient  fees  to  pay 
same,  a  clerk  who  paid  in  $300,  not  actually  collected,  was  not 
injured,  unless  the  fees  paid  in  together  with  such  sum  of  $300 
exceeded  his  stipulated  salary.  ^rfer  v.  ITreWcr,  542,549  (5). 

2.  Property  of. — Clerks. — ^The  fee  of  one  dollar  charged,  by  the 
clerk  of  the  circuit  court  under  §0519  Burns  1901,  Acts  1895, 
p.  319,  §114,  for  the  i.ssujince  of  naturnlizntloii  papers,  was  the 
property  of  the  county,  and  in  no  sense  belonged  to  such  clerk. 

Ederv.  Kreiter,  542,  550  (7). 
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FELLOW  SEBVANTS— 
See  Mabteb  and  Sebvant. 

FENCES— 

See  Railboaob,  24-29. 

Complaints  against  railroads  for  building  of,  see  Pleading,  80,  81. 

FBATTD— 

See  Compromise  and  Sei^flement;  Deceit;  False  Pbetenses. 
Upon  attorney,  by  settlement  with  client,  see  Attorney  and  Client. 
Vitiates  settlement  made  by  street  railroad  company  and  injured 

passenger,   see   Compromise   and   Settlement,    1 ;    Indianapolis 

Traction,  etc.,  Co,  v.  Formes,  202,  211  (10). 
Setting  aside  Judgment  obtained  by,  see  Judgment,  4. 

Opinions. — Future  Matters. — Fraud  consists,  not  in  the  expression 
of  one's  intentions  or  opinions  merely,  but  in  the  misrepresenta- 
tions of  existing  facts,  or  in  misrepresenting,  as  a  fact,  a  matter 
to  occur  in  the  future. 

Hartford  Life  Ins,  Co.  v.  Hope,  354, 358  (2). 

FBAUDS,  STATTJTE  OF— 

Not  applicable  to  contract  to  pay  agent  for  purchase  of  real  estate, 
see  Contracts,  14,  15;  Collins  v.  Green,  630. 

1.  Representations. — Action. — Contracts. — Deceit. — No  action  can 
be  maintained  under  §6(534  Burns  1901,  §4909  R.  S.  1881,  either 
upon  an  oral  contract  by  defendant  to  answer  for  the  debt  of 
another  or  for  deceit  for  oral  false  representations  made  to  in- 
duce plaintiff  to  contract  with,  or  to  extend  credit  to,  another. 

Orover  v.  Cavanagh,  340, 344  ( 1) . 

2.  Representations. — Primary  Purpose  to  Benefit  Defendant. — 
Where  defendant's  false  representations  as  to  a  third  party  are 
made  with  a  view  to  defendant's  benefit,  and  not  to  induce  plain- 
tiff to  deal  with  such  third  party,  the  statute  of  frauds  (§6634 
Burns  1901,  §4909  R.  S.  1881)  does  not  relieve  defendant  from 
liability.  Orover  v.  Cavanagh,  340, 346  (2) . 

3.  Representations. — Benefit  of  Third  Party. — False  oral  repre- 
sentations made  by  defendant  to  induce  plaintiff  to  extend  bene- 
fits to  a  third  person  are  not  actionable  under  §6634  Burns  1901, 
§4909  R.  S.  1881.  Orover  \.  Cavanagh,  340,346  (3). 

4.  Sales  of  Corporation  Stock, — False  Representations, — ^Where 
the  incorporators,  stockholders  and  manager  of  an  insolvent 
corporation  conspire  to  sell  the  stock  thereof,  representing  such 
stock  to  be  worth  par  and  to  be  a  good  investment  and  that  the 
company  had  valuable  assets,  when  it  had  nothing,  they  are  lia- 
ble to  a  person  purchasing  stock,  who,  without  knowledge,  relied 
upon  such  representations  and  lost  her  money  thereby. 

Orover  v.  Cavanagh,  340, 346  (4). 
OABNISHDCENT— 

Complaint. — Insufficiency  as  to  Principal  Defendant. — ^A  complaint 
which  is  insufficient  as  against  the  principal  defendant  Is  insuffi- 
cient as  to  the  garnishee  defendant,  garnishment  being  a  mete 
incident  to  the  principal  action. 

Tippecanoe  Loan,  eto„  Co.  v.  Carr,  125.  129  (8). 

OAS  AND  OIL  LEASES— 

See  Contracts  ;  Leases. 
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GUABDIAK  AND  WABB— 

CoiiiplaintB  in  cases  involving,  see  Pleadino,  33,  34. 

1.  Conversion, — Principal  and  Surety, — A  guardian  and  his  surety 
are  liable  for  the  conversion  of  the  ward*s  money,  though  such 
guardian  and  his  predecessor,  who  was  his  partner,  had  used 
such  money  in  their  business,  and  where,  upon  the  death  of  such 
predecessor,  such  guardian,  upon  his  appointment,  assumed,  as 
a  part  payment  of  the  purchase  price  of  the  partnership  prop- 
erty, the  payment  of  such  ward's  money,  it  being  shown  that 
such  guardian  had  the  money  with  which  to  pay,  but  did  not 
actually  separate  It  from  his  own. 

Vnited  States  Fidelity,  etc,,  Co,  y.  State,  ex  rel„  136,  138  (3). 

2.  Executors  and  Administrators, — Decedents'  Estates. — ^A  guar- 
dian, whose  ward,  if  of  age,  would  be  entitled  to  letters  of  ad- 
ministration upon  a  decedent's  estate,  is  entitled,  in  the  right  of 
such  ward,  to  such  letters.  Kinnick  v.  Coy,  139, 142  (3). 

S.  Executors  and  Administrators. — Decedents'  Estates. — Settle- 
ments,— ^A  guardian,  who  is  also  the  administrator  of  the  estate 
of  a  decedent  in  whose  estate  his  ward  is  interested,  cannot  con- 
clusively bind  such  ward  in  his  settlement,  as  administrator, 
with  himself,  as  guardian.  Kinnick  v.  Coy,  139, 143  (4). 

HEIBS— 

See  Decedeivts'  Estates. 

HIGHWAYS— 

Evidence  of  width  of,  see  Evidence,  15 ;  Anderson  v.  City  of  Hunt- 
ington, 130,  135  (5). 

1.  Width. — Use.—The  boundaries  of  a  highway  laid  out  without 
any  established  width  are  determined  by  the  limits  of  the  way 
actually  used..  Anderson  v.  City  of  Huntington,  130, 133  (2) . 

2.  Boundaries. — Encroachment. — Acquiescence. — Where  a  fence 
has  from  time  immemorial  marked  the  boundary  line  of  a  high- 
way, the  public  cannot,  because  of  long  acquiescence  and  pre- 
sumptive abandonment,  go  beyond  such  fence  and  assert  another 
as  the  true  boundary  line  of  the  highway. 

Anderson  v.  City  of  Huntington,  130, 133  (4). 

HOUSEHOLDEBS— 

See  Exemptions. 

HUSBAJID  AND  WIFE— 

See  Descent  and  Distribution;  Exemptions. 

The  marriage,  subsequent  to  a  voluntary  assignment,  does  not  en- 
title husband  to  exemption,  see  Assignments  fob  BsNEPrr  op 
Cbedttobs,  1,  2;  Miller  v.  Swhier,  465. 

Mortgaging  property  of  wife,  see  Bnxs  and  Notes,  1,  2 ;  Wredman 

Y,  Falls  City  Sav.,  etc.,  Assn.,  478. 
Rights  of  wife,  see  Decedents*  Estates,  6,  7. 

nCPEAGHHENT— 

See  Evidence. 


762  INDEX. 

ZmPANTS— 

See  Railroads,  14. 

DatnuKeH  nn-overable  for  death  of,  lari^ly  for  Jury,  see  Damages, 

10;  Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100,  103  (4). 
Contributory  negligence  of,  instructions  thereon,  see  Trial,  39,  40. 

1.  Contributory  Ncffligetice. — Question  for  Jury. — Railroads. — ^The 
question  whether  a  ten  year  old  boy,  who  was  running  to  over- 
take his  three  eompauions  and  whose  view  of  the  railroad  track 
was  cut  off  by  cars  and  houses,  and  who  was  killed  while  cross- 
ing in  front  of  an  approaching,  past-due  train  whose  approach 
was  not  heralded  by  the  customary  signal  bell,  was  guilty  of 
contributory  negligence  in  failing  to  stop  when  within  five  or  six 
feet  of  such  track  and  look  for  a  train,  is  for  the  Jury. 

Baltimore,  etc.,  R.  Co.  v.  Hickman,  315,  318  (3). 

2.  Capacity."  Question  for  Jury. — Street  Railroads. — Whether  an 
infant  five  years  old  is  capable  of  appreciating  the  danger  of 
being  run  over  by  a  street-car  Is  essentially  a  question  for  the 
Jury,  and  its  verdict  is  ordinarily  conclusive  on  appeal. 

Hammond,  etc.,  St.  R.  Co.  v.  Blockie,  497,  502  (5). 

arjUMrcTioMr— 

Complaints  for,  see  Pleading,  52-54. 

1.  Municipal  Corporations. — Street  Assessments. — Ple<iding. — A 
suit  for  injunction  against  the  placing  of  a  street  assessment  on 
the  city  tax  duplicates  may  be  maintained,  where  the  complaint 
shows  that  the  city  failed  to  take  the  steps  necessary  to  make 
such   assessment  .  legal.         Bos  well  v.  City  of  Marion,  289, 290  ( 1 ) . 

2.  Taxes. — Collection  of. — Injunction  lies  to  prevent  the  collection 
of  taxes  assessed  against  property  on  which  the  taxes  have  been 
paid.  Nyce  v.  Schmoll,  555, 559  (5) . 

INQT7ESTS— 
See  CoRozTERs. 

orsTBTJCTioiars— 

See  Trial. 

How  made  part  of  record,  see  Appeal,  36;  Delaware,  etc.,  Tel.  Co. 
V.  Fiske,  348,  352  (9). 

INST7BANCB— 

See  Evidence;  False  Pretenses;  Fraud. 

Insurer,  paying  loss,  may  recover  from  railroad  company  for  neg- 
ligently burning  insured  property,  see  Action.  5 ;  Lake  Erie,  etc., 
R.  (  o.  v.  Hobbs,  511,  51G  (4). 

Liability  of  company  for  deceit  of  agent,  see  Damages,  11;  Hart- 
ford Life  Ins.  Co.  v.  Hope,  354,  307  (11). 

Evidence  in  action  in  deceit,  for  deceit  of  agent,  see  E%tdence,  7; 
Hartford  Life  Ins.  Co.  v.  Hope,  354,  362  (0). 

Answer  of  avoidance  of,  see  Pleading,  12;  Modem  Woodmen,  etc., 
V.  Vincent,  711,  715  (3),  718  (3). 

Complaint  in  deceit  against  company  for  misrepresentations,  see 
Pleading.  55;  Hartford  Life  Ins.  Co.  v.  Hope,  354.  357  (1). 

As  to  Joinder  of  company  with  railroad  in  case  of  action  for  fire, 
see  Pleading,  98,  99. 
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INSTJBANGE— Continued* 

Ck>mpany  subrogated  to  assured's  rights  against  railroad,  see  Rail- 
roads, 20;  Lake  Erie,  etc.,  R.  Co.  v.  Hobhft,  511,  515  (2). 
Instructions  in  action  for  deceit  against  company,  see  Trial,  30-38. 
"Void,"  meaning  of,  see  Words  and  Phrases,  7. 

1.  Payment  of  Premiums. — Extensions  of  Time. — Principal  and 
Agent. — Question  fw  Jury. — Where  the  general  agent  of  an  in- 
surance company  accepted  partial  payments  of  overdue  premiums 
and,  upon  final  payment  of  the  i)remiums,  delivered  the  com- 
pany's regular  receipt  for  the  entire  premium,  the  jury  may  find 
that  the  assured  was  not  in  default  in  the  payment  of  an  over- 
due premium,  where  such  agent  had  granted  a  time  beyond  the 
date  of  his  death  in  which  to  make  such  payment,  though  the 
policy  provided  that  agents  could  not  alter  the  terms  thereof 
and  that  the  company's  liability  was  conditioned  upon  prepay- 
ment of  such  premiums.       Penn  Mat.  Life  Ins.  Co.  v.  Henhenn,  85. 

2.  Mutual  Benefit. — Dues. — Payment. — Evidence. — Evidence  of  the 
payment  of  the  deceased'  member's  dues  to  his  beneficiary  so- 
ciety on  June  19,  and  July  3,  without  any  showing  for  what 
periods  such  dues  were  paid,  authorizes  an  inference  that  they 
were  paid  for  June  and  July  respectively.  Comstock,  P.  J., 
Wiley  and  Rabb,  JJ.,  dissenting. 

,  Sovereign  Camp,  etc.,  v.  Cox,  266, 267  (3). 

3.  Premiums. — Recovery  of.—'*Void**  Clauses.  —  Contracts.  —  The 
insurer  is  liable  for  the  premiums  received  upon  a  "void"  policy, 
there  being  no  consideration  received  by  the  Insured  and  no  lia- 
bility thereon.  Modern  Woodmen,  etc.,  v.  Vincent,  711,  714  (2). 

4.  **Void^*  Clauses.— Election. — Waiver.— -The  avoidance  of  an  in- 
surance policy  because  of  the  breach  of  a  warranty  therein  con- 
tained constitutes  an  election  and  not  a  waiver. 

Modem  Woodmen,  etc.,  v.  Vincent,  711, 715  (4). 

INTENT^ 
See  Deceit. 

INTEBEST— 
See  Ijsltiy. 

INTEBBOOATOBIES— 

See  Appeal,  37,  38 ;  Trial,  70-99. 

Questioned,  must  be  set  out  in  brief  on  appeal,  see  Appeal,  22. 

INTEBT7BBAN  BAILBOADS— 

See  Carriers. 

Sufficiency  of  evidence  to  support  verdict  against,  see  New  Trial, 

3;  Louisville,  etc.,  Traction  Co.  v.  Leaf,  214,  217  (4). 
Complaints  against,  for  negligence,  see  Pleadinq,  91-93. 
Instructions  in  cases  against,  see  Trial,  43.  44. 

1.  Crossing  Tracks  of. — Contributory  Negligence. — Whether  a  pe- 
destrian in  crossing  a  street  railroad  track  in  front  of  an  Inter- 
urban  car  which  he  iiiljzht  hnvo  soon,  but  did  not,  is  guilty  of 
contributory  negligence,  in,  uinlor  nil  ot  the  circumstances,  a 
(luestion  for  the  Jury.      Saylor  v.  Union  Traction  Co.,  381, 386  (2). 
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INTBBTJBBAN  SAILBOADS— Continued. 

2.  Pedestrians. — Respective  Rights  on  Streets. — Interurban  rail- 
road companies  and  other  users  of  the  streets  have  equal  rights 
thereon,  none  having  a  right  unnecessarily  to  Interrupt  others, 
and  it  is  the  right  of  every  user  to  assume  that  others  will  ex- 
ercise ordinary  care  and  caution  to  prevent  injuries  and  also 
to  prevent  any  obstruction  of  the  way  of  others. 

Baylor  v.  Union  Traction  Co.,  381, 388  (4). 

3.  Care. — Streets. — Travelers. — Interurban  railroad  companies 
must  be  watchful,  cautious  and  careful  in  the  operation  of  their 
cars  upon  the  streets,  and  must  take  notice  of  the  frailties  of 
human  nature  and  the  confusion  of  ijersons  upon  crowded  street 
crossings.  Saylor  v.  Union  Traction  Co.,  381, 380  (5) . 

4.  Travelers. — Danger. — Duty. — ^Where  a  motorman  sees  a  traveler 
with  his  face  turned  from  the  car,  evidently  attempting  to  cross 
the  track,  it  is  such  motorman's  duty  to  give  warning  and«  if 
that  does  not  arrest  the  traveler's  attention,  to  put  his  car  un- 
der control  immediately  and  avoid  a  collision. 

<  Saylor  v.  Union  Traction  Co.,  381, 391  (6) . 

XNTOZICATING  LIQT70BS— 

Evidence  sustaining  conviction  ef  saloon-keeper  for  unlawful  sales 
by  bartender,  see  New  Trial,  8;  McNulty  v.  State,  113,  117  (4). 
Instructions  on  unlawful  sales  of,  see  Trial,  41,  42. 

1.  Sales  hy  Agent. — ^A  sale  of  liquor,  made  by  a  bartender  with 
the  knowledge  and  consent  of  the  saloon-keeper,  is  a  sale  by  such 
saloon-keeper.  McNulty  v.  State,  113. 118  (6). 

2.  Applications  for  License. — Amid  Curiae. — An  application  for 
a  liquor  license  constitutes  a  Judicial  proceeding;  and  the  court 
may  authorize  the  appearance  of  amici  curiae,  but  such  persons 
have  no  right  to  take  an  exception  to  the  ruling  of  the  court. 

In  re  Arszman,  218, 221  ( 1 ) . 

3.  Municipal  Corporations. — Park  Boards. — Ordinances. — Prohibit- 
ing Saloons  from  Vicinities  of  Parks. — Under  §3570  Bums  1905, 
Acts  1005,  pp.  219,  327,  §146,  giving  city  park  commissioners 
the  power,  by  general  ordinance,  to  forbid  "horse-racing,  gamb- 
ling, offensive  or  dangerous  business  or  amusement  within  500 
feet*'  of  any  park,  such  commissioners  may  prohibit  the  saloon 
business  within  such  limits.  In  re  Arszman,  218,221  (2). 

4.  Dangerous  Character  of  Business. — ^The  operation  of  a  saloon 
is  dangerous  to  public  morals.  /n  re  Ar^^rman,  218, 222  (3). 

5.  Application  for  License. — Burden  of  Proof. — ^The  burden  of 
proving  that  the  applicant  for  a  liquor  license  is  moral  and  fit 
to  be  entrusted  with  the  sale  of  liquor  is  upon  such  applicant, 
whether  any  remonstrance  is  filed  or  not. 

In  re  Arszman,  2ia  222  (4) . 

6.  Applicant  for  License. — Moral  Character. — Crimes  Committed, 
— An  applicant  for  a  license  to  sell  liquors,  who  has  been  thereto- 
fore found  guilty  of  selling  without  a  license,  may  be  refused  a 
license.  In  re  Arszman,  218, 222  (5 ) . 

JUDGES— 

Duty  of,  to  protect  parties  in  rights  of  appeal,  see  Appeal,  3;  State, 
ex  rel.,  v.  Deuprcc,  402,  404  (1). 

May  be  mandated  to  settle  and  sijjii  hill  of  exceptions,  see  Man- 
damus; State,  ex  rel.,  v.  Dcitprcc,  402,  400  (5). 
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JUDOXBHT— 

See  Costs. 

One  only  can  be  rendered  in  action  against  Joint  defendants  in 
tort,  see  Action,  10;  Indianapolis  Traction,  etc.,  Co.  v.  Holtz- 
claw,  311,  312  (2). 

Law  of  the  case,  see  Appeal,  39,  40. 

Final  Judgment  may  be  rendered  on  appeal,  where  evidence  is  un- 
contradicted, see  Appeal,  41;  Brandt  v.  Hall,  651,  657  (5). 

Motion  in  arrest  of,  see  Criminal  Law. 

Greater  than  demand,  upheld,  where  evidence  supports,  see  New 
Tbial,  6;  Southern  R.  Co.  v.  Bulleit,  457,  458  (2). 

Merely  defective  street  assessment  not  subject  to  collateral  attack, 
see  Municipal  Cobforations,  13 ;  Bostoell  v.  City  of  Marion,  288, 
293  (2). 

Exceeding  demand,  amendment  presumed,  see  Trial,  127;  South- 
ern R.  Co.  V.  Bulleit,  457,  458  (1). 

1.  Joint  Tort-feasors. — Action. — Torts. — ^A  plaintiff  who  sues  tort- 
feasors Jointly  is  entitled  to  but  one  Judgment;  and  the  taking 
of  Judgment  against  one  of  such  defendants  is  final  as  to  all 
parties.      Indianapolis  Tractiofi,  etc.,  Co.  v.  Holtzclaw,  311, 312  ( 1 ) . 

2.  Partnership. — In  an  action  against  two  or  more  persons  as  part- 
ners, a  Judgment,  at  the  common  law,  on  a  failure  to  prove  the 
existence  of  a  partnership,  must  be  for  defendants,  though  one 
or  more  of  the  defendants  be  proven  liable  individually. 

Brandt  v.  Hall,  651, 652  (1). 

3.  Statutes.^Partnership. — Contracts. — Under  §§594-596  Burns 
1908,  §§508-570  R.  S.  1881,  Judgment  may  be  rendered,  in  all  con- 
tract actions,  against  any  one  or  more  of  the  defendants  shown 
by  the  evidence  to  be  liable,  regardless  of  whether  the  allegations 
show  a  Joint,  several  or  Joint  and  several  liability. 

Brandt  v.  Hall,  651, 653 (2) . 

4.  Setting  Aside. — Fraud. — Special  Findings. — Unquestioned  spe- 
cial findings  must  be  considered  as  true;  and  where  a  Judgment 
is  impeached  because  of  fraud,  such  findings  must  affirmatively 
show  a  legal  fraud,  or  the  suit  fails. 

Jaqua  v.  Harkins,  639, 643  (2) . 

5.  "Rendition**  of,  in  Vacation.— Entry.— Words  and  Phrases. — ^A 
Judgment  "rendered*'  in  vacation  is  void;  but  a  Judgment  pro- 
nounced by  the  Judge  in  term-time  may  lawfully  be  entered  in 
vacation.  Jaqua  v.  Harkins,  639, 644  (3) . 

6.  Rendition. — Recording. — Time  of, — Validity. — ^A  Judgment  pro- 
nounced in  open  court,  the  entry  of  which  was  directed  to  be 
prepared  and  entered  later,  in  vacation,  and  It  was  so  prepared 
and  entered,  the  record  being  signed  in  vacation  by  the  judge 
and  reread  and  approved  in  open  court  at  the  succeeding  term, 
is  neither  fraudulent  nor  void.        Jaqua  v.  Harkins,  {j3Q,i>4Sj  (4). 

7.  Res  Judicata. — Sustaining  Demurrer  to  Complaint. — A  final 
Judgment,  even  upon  sustaining  a  demurrer  to  the  complaint,  is 
res  judicata  as  to  all  issues  presented. 

First  Nat.  Bank  v.  Goldsmith,  592, 595  (1). 

8.  Res  Judicata. — Complaint. — Omitted  Facts. — Sustaining  Demur- 
rer.— The  sustaining  of  a  demurrer  to  a  complaint  omitting  facts 
essential  to  the  cause  of  action,  is  not  rc«  judicata  in  a  subsequent 
action  where  the  complaint  alleges  nil  of  the  essential  facts. 

First  Xat.  Bank  v.  Goldsmith,  592, 595  (2). 
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JXTDOKENT— Oontlziaed. 

9.  Res  Judicata. — Complaints. — Contracts, — Assumpsit, — A  final 
Judgment  sustaining  a  demurrer  to  a  complaint  upon  a  special 
contract  Is  not  res  judicata  in  a  subsequent  action  for  money  had 
and  received.  First  Nat.  Bank  v.  Goldsmith,  592, 597  (7). 

JUDICIAL  NOTICE— 

See  Evidence,  18,  19. 

Is  taken  of  brakeman's  duties,  see  I^leadino,  77. 

JUBisDiCTioiar— 

Perfecting,  on  appeal,  see  Appeal,  43;  Hanley  v.  Mason,  180, 182  (2). 

Court's  duty  to  determine,  with  or  without  motion,  see  Appeai^  42; 
City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535.  541  (8). 

How  Determined. — Appeal. — The  whole  record,  on  appeal,  is  sub- 
ject to  tlie  court's  examination,  In  determining  the  question  of 
Jurisdiction. 

City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535, 541  (10) . 

JUBY— 

Contributory  negligence  of  Infants,  question  for,  see  Infants,  1,  2. 

Whether  assured  was  in  default  in  payment  of  premium,  question 
for,  see  Insurance,  1 ;  Penn  Mut.  Life  Ins.  Co.  v.  Senhenn,  85. 

Reasonable  time  to  develop  gas  or  oil  property,  question  for,  see 
Leases,  4;  Erie  Crawford  Oil  Co.  v.  Meeks,  15G,  162  (8). 

Whether  a  risk  Is  open  to  observation  by  the  use  of  ordinary  care, 
question  for.  see  Master  and  Servant,  1;  City  of  Columbus  v. 
Allen,  257,  260  (1). 

Whether  foreman  In  assisting  In  work  was  vice-principal  or  fel- 
low servant,  question  for,  see  Master  and  Servant,  17;  San- 
dusky, etc.,  Cement  Co.  v.  Rice,  726,  729  (3). 

Where  facts  of  negligence  case  give  rise  to  diverse  inferences,  ques- 
tion of  negligence  for  Jury,  see  Negligence,  7;  Baltimore,  etc., 
R.  Co.  V.  Rosborough,  14,  19  (5). 

Contributory  negligence  In  crossing  railroad,  question  for,  see 
Railroads,  9,  12;  Baltimore,  etc.,  R.  Co.  v.  Rosborough,  14,  23 
(11)  ;  Cleveland,  etc.,  R,  Co.  v.  Schneider,  38,  46  (13). 

Negligence  In  setting  fire,  question  for,  see  Railroads,  22. 

Inference  for,  see  Trl\l,  100-105. 

Instructions  invading  province  of,  see  Trial,  41,  45-48,  60. 

What  constitutes  contributory  negligence,  question  for,  see  Trial, 
33;  Teague  v.  City  of  Bloomington,  68,  72  (3). 

Facts  only  for,  see  Trial,  11 ;  Erie  Crawford  Oil  Co,  v.  Meeks, 
156,  163  (10). 

LANDLOBD  AND  TENANT— 

Service  of  process  against  landlord  upon  tenant,  see  Pbocbss, 

LAW  OP  THE  CASE-- 

See  Judgment. 
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LEASES— 

See  Contracts. 

Detiiuiid  to  make  definite  oil-well  reservations,  see  Demand;  Pit; 

tinger  v.  Ramage,  486,  491  (5). 
Oil  and  gas,  complaint  on,  see  Pleading,  50;  Roberts  v.  Ft.  Wayne 

Gas  Co.,  528,  535  (5). 

Interpretation  of,  for  court,  see  Tbial,  49;  Erie  Crate  ford  Oil 

Co,  V.  Meeks,  156,  164  (12). 

1.  Oil  and  Oas, — Contracts. — Consideration. — ^The  nominal  consid- 
eration ordinarily  expressed  in  a  gas  and  oil  lease  does  not  con- 
stitute the  entire  consideration,  the  anticipated  profits  resulting 
from  the  sale  of  the  products  being  the  principal  consideration. 

Eric  Crawford  Oil  Co.  v.  Meeks,  156, 161  (5). 

2.  Oas  and  Oil. — Construction. — Gas  and  oil  leases  are  construed 
in  view  of  the  well-known  characteristics  of  the  gas  and  oil 
business.  Erie  Crawford  Oil  Co.  v.  Meeks,  156, 162  (6) . 

3.  Oil  and  Oas. — Extensions  hy  Rental  Payments.— 'The  lessee  in 
an  ordinary  gas  and  oil  lease  cannot,  over  the  objections  of  the 
landowner,  refuse  to  develop  the  property  and,  by  payment  of 
the  rentals  provided,  retain  control  of  the  land  and  prevent  its 
development.  Erie  Crawford  Oil  Co.  v.  Meeks,  156, 162  (7) . 

4.  Oil  and  Oas. — Extensions  by  Payment. — Reasonable  Time. — 
Question  for  Jury. — Where  a  gas  and  oil  lease  does  not  fix  a  def- 
inite time  in  which  the  property  shall  be  developed,  the  lessee 
has  only  a  reasonable  time  in  which  to  develop  same;  and  what 
is  a  reasonable  time  is  ordinarily  a  question  for  the  Jury. 

Erie  Crawford  Oil  Co.  v.  Meeks,  156, 162  (8) . 

LIENS— 

See  Mechanics'  Liens. 

Of  attorneys,  see  Attorney  and  Client. 

Drainage  assessments  are  liens  which  constitute  a  breach  of  war- 
ranty in  a  deed,  see  Deeds;  Pierse  v.  Bronnenberg,  662,  670  (6). 

For  street  improvements,  on  back-lying  lots,  see  Municipal  Cob- 
POBATioNS,  5;  Diven  v.  Turlington  8av.  Bank,  678,  679  (2). 

Drainage  Assessments. — Time  of  Attaching. — Notice. — Statutes. — 
Under  §5627  Burns  1901,  Acts  1885,  p.  129,  §6,  a  drainage  assess- 
ment becomes  a  Hen  upon  lands  affected  as  of  the  date  of  the 
filing  of  the  petition  therefor,  and  of  this  fact  vendors  and  pur- 
chasers are  bound  to  take  notice. 

Pierse  v.  Bronnenberg,  662,  666  (1 ) . 

LIHITATION  OF  ACTIONS^ 

1.  Torts. — Accrual  of  Cause  of  Action. — ^Actlons  for  torts  are  gov- 
erned by  the  two-year  statute  of  limitations;  and  the  cause  of 
action  accrues  at  the  happening  of  the  injury. 

Indianapolis  8t.  R.  Co.  v.  Feamaught,  333, 335  (1). 

2.  Negligence. — Amended  Complaint. — Whether  Different  Cause. — 
Street  Railroads. — ^An  amended  complaint  filed  more  than  two 
years  after  the  occurrence  of  the  injuries  complained  of,  which 
alleges  the  same  injuries  and  the  same  wrongful  acts  on  the  part 
of  defendant  as  alleged  in  the  original  complaint,  does  not  state 
a  new  cause  of  action,  and  is  not  barred  by  the  two-year  statute 
of  limitations. 

Indianapolis  St.  R.  Co.  v.  Feamaught,  333, 336  (2) . 
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MALIdOUS  PBOSEOTTTIOIT— 

Instructions  in  cases  of,  see  Trial,  50. 

Excessive  damages  in  case  of,  see  Dabiaoes,  12;  Basse  v.  Rogers, 
197,202  (7). 

1.  Elements, — To  sustain  au  action  for  malicious  prosecution  it 
must  be  shown  that  defendant,  without  probable  cause,  and 
with  malice,  prosecuted  the  plaintiff,  or  instituted  such  prosecu- 
tion, and  that  such  prosecution  terminated  in  plaintiff's  faror. 

Basse  v.  Rogers,  197, 199  (1 ) . 

2.  Plaintiff's  Discharge. — ^The  plaintiff,  in  an  action  for  malicious 
prosecution,  sufficiently  shows  a  termination  of  the  prosecution 
against  him,  when  he  proves  that  he  was  discharged  because 
of  insufficiency  of  the  evidence,  or  because  defendant  withdrew 
the  prosecution  or  failed  to  make  any  complaint,  or  to  appear 
against  him.  Basse  ▼.  Rogers,  197, 200  (3) . 

3.  Want  of  Probable  Cause. — Want  of  probable  cause,  in  an  ac- 
tion for  malicious  prosecution,  is  not  shown  by  proof  that  the 
prosecutor  voluntarily  abandoned  or  dismissed  the  cause. 

Basse  v.  Rogers,  197, 200  (4). 

MANDAMUS^ 

Judges. — Bills  of  Exceptions. — Settling  and  Signing. — Mandamus 
lies  to  compel  a  trial  Judge  to  settle  and  sign  a  tendered  bill  of 
exceptions.  State,  ex  rel„  v.  Deupree,  492, 496  (5) . 

MASTEB  AND  SEBVANT— 

See  INTEBUBBAN  RAILROADS',  NEGLIGENCE;  RAILROADS ;  STREET  RAIL- 
ROADA. 

Complaints  in  cases  of,  see  Pleading,  40-51,  57,  58. 
Instructions  in  cases  of,  see  Trlal. 

1.  Assumption  of  Risk. — Questions  for  Jury. — Whether  a  risk  is 
"apparent,"  "palpable."  "open  to  common  observation,"  "Incident 
to  the  particular  service,"  or  discoverable  "by  the  exercise  of 
ordinary  care"  by  the  servant,  is  a  question  of  fact  for  the  Jury. 

City  of  Columbus  v.  Allen,  257,  260  (1). 

2.  Assumption  of  Risk. — Knowledge. — ^Assumption  of  the  risk  of 
a  danger  cannot  always  be  presumed  from  the  servant's  knowl- 
edge of  the  danger  at  the  time  of  the  employment. 

City  of  Columbus  v.  Allen,  257, 261  (2) . 

8.  Assumption  of  Risk. — Appreciation  of  Danger. — A  servant  does 
not  assume  the  risk  of  a  defect  unless  he  not  only  knows  thereof, 
but  appreciates  the  danger  therefrom. 

City  of  Columbus  v.  AUen,  257, 261  (3). 

4.  Assumption  of  Risk. — Dangerous  Occupations. — Knowledge. — 
A  servant,  engaging  to  perform  a  dangerous  work,  impliedly  as- 
sumes the  ordinary  risks  of  such  work,  and  also  assumes  those 
risks  of  which  he  has  the  same  knowledge  or  means  of  knowl- 
edge that  the  master  has. 

City  of  Columbus  v.  Allen,  257. 261  (4). 

5.  Municipal  Corporations. — Water-works. — Trenches. — Assumption 
of  Risk. — ^A  servant  set  to  work  in  a  water-works  trench,  the  sides 
of  which  consisted  of  soil  and  clay  supported  by  a  layer  of 
sand  and  gravel,  which  did  not  appear  dangerous  to  an  ordi- 
narily prudent  man,  does  not,  as  a  matter  of  law,  assume  the 
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risk  of  the  caviug  in  of  such  sides,  especially  where  the  super- 
intendent had  taken  no  steps  for  the  protection  of  servants 
therein.  City  of  Cohimhm  v.  A//ew.  257, 262  (5) . 

6.  Water-icorkH  Trench, — Assumption  of  Risk. — Questions  for  Jury. 
— Whether  a  servant  assumed  the  risk  of  the  caving  in  of  a- 
trench,  in  which  he  was  set  to  work,  because  of  the  obvious 
dangers  thereof,  or  whether  care  should  have  been  exercised  to 
prevent  such  caving  in,  are  questions  for  the  Jury. 

City  of  Columbus  v.  Allen,  257, 262  (6). 

7.  Assumption  of  Risk. — Caving  in  of  Trench. — Questions  for  Jury. 
— Where  a  servant  was  set  to  work  in  a  trench  by  the  super- 
intendent of  a  city  water-works,  such  superintendent  having  full 
control  of  the  management  and  inspection  of  the  work,  and  the 
trench  was  not  braced  and  no  signs  of  caving  in  were  apparent, 
the  question  whether  such  servant  assumed  the  risk  of  the  dan- 
ger from  the  caving  in  thereof  was  for  the  Jury. 

City  of  Columbus  v.  Allen,  257, 263  (7) , 

8.  Assumption  of  Risk. — Notice. — The  servant  assumes  the  risk  of 
ordinary  dangers  Incident  to  the  service,  and  is  conclusively  pre- 
sumed to  take  notice  of  open  and  obvious  perils,  as  well  as  those 
discoverable  by  the  use  of  ordinary  diligence. 

M.  Rumcly  Co.  v.  Uyer,  460, 462  (2). 

9.  Assumption  of  Risk. — Defective  Ways  and  Works. — Where  the 
plaintiff,  an  experienced  servant,  knowing  the  circumstances  and 
fully  appreciating  the  dangers,  voluntarily  undertook  to  make 
some  repairs  in  a  mix  pan  connected  with  a  line  shaft,  and  such 
shaft  was  afterwards  started  in  motion  by  other  servants,  caus- 
ing injuries  to  plaintiff,  such  risk  was  assumed. 

Sandusky,  etc..  Cement  Co.  v.  Rice,  726, 729  (4). 

10.  Factory  Act. — Dangerous  Machinery. — *'Shaper." — A  "shaper," 
being  a  machine  used  in  making  moulding  and  which  has  sharp 
knives  or  "bits"  attached,  revolving  horizontally  at  a  very  rapid 
rate,  such  "bits"  cutting  the  wood  Into  the  desired  shape,  Is  of 
the  class  of  dangerous  machinery  included  in  §9  of  the  factory 
act  (Acts  1899,  p.  231,  §70871  Burns  1901),  and  requires  guard- 
ing. United  States  Furniture  Co.  v.  Taschner,  672, 676  (5) . 

11.  Factory  Act. — What  Machinery  to  be  Guarded. — ^The  factory 
act  (§70871  Bums  1901,  Acts  1899,  p.  231,  §9)  requires  the  guard- 
ing of  only  such  machinery  as  a  reasonably  prudent  man  would 
consider  to  be  dangerous  and  liable  to  cause  injury. 

Grace  v.  Globe  Stove,  etc.,  Co.,  326, 331  (1). 

12.  Factory  Act. — Repairing  Belt. — Contributory  Negligence. — ^An 
experienced  servant,  knowing  and  appreciating  the  dangers, 
who  voluntarily  undertook,  without  orders  or  direction,  to  take 
a  belt  from  a  rapidly  rotating  shaft  and  place  it  on  a  hanger, 
preparatory  to  lacing  it,  when  he  could  have  stopped  the  shaft 
without  inconvenience,  is  guilty  of  contributory  negligence  as  n 
matter  of  law.  Grace  v.  Globe  Stove,  etc.,  Co.,  320, 332  (4). 

13.  Factory  Act.— Dangerous  Machinery. — Guards. — Where  a 
skilled  servant  was  provided  with  proper  guards  for  the  machine 
with  which  he  was  working,  but  he  voluntarily  removed  them 
and  used  the  machine  without  them,  refusing  to  replace  them, 
he  cannot  recover  for  injuries  received  because  of  his  employer's 
failure  to  guard  such  machines. 

Cincinnati  Seating  Co.  v.  Neiry,  144,  146  (3). 
Vol.  40—49 
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14.  Factory  Act. — Care  Required  "by  Servant. — The  servant  who 
works  at  an  unguarded  circular  saw,  is  required  to  use  ordinary 
care  only.  Tucker  d  Dorney  Mfg.  Co.  v.  Staley,  63,  66  (5), 

15.  Factory  Act. — Dangerous  Machinery. — Notice. — Contributory 
Negligence. — Notice  of  the  unguarded  condition  of  a  circular  saw 
does  not  constitute  the  servant  working  thereat  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Tucker  d  Doraey  Mfg.  Co.  v.  Staley,  63. 67  (6). 

16.  Factory  Act. — Dangerous  Machinery. — Use  of  Unguarded  Saw. 
— Contributory  'Negligence. — ^The  facts  that  a  servant  has  at 
former  times  used  the  unguarded  saw  in  question  without  in- 
Jury,  that  the  board  he  was  cutting  was  not  laid  crosswise 
against  the  saw,  and  that  the  board  lay  on  the  table  after  the 
accident,  are  not  conclusive  of  contributory  negligence  as  a  mat- 
ter Of  law.  Tucker  d  Dorsey  Mfg.  Co.  v.  Staley,  63. 67  (7). 

17.  Vice-Principals. — Fellow  Servants. — Question  for  Jury.— 
Whether  a  foreman,  in  assisting  a  servant  in  repairing  a  piece 
of  machinery,  was  such  servant's  fellow  servant,  or  a  vice-prin- 
cipal, is  a  question  for  the  Jury. 

Sandusky,  etc.,  Cement  Co.  v.  Rice,  726,  729  (3). 

18.  Safe  Place. — ^The  master  must  use  ordinary  care  to  furnish 
the  servant  a  safe  working  place. 

M.  Rumely  Co.  v.  Myer,  460. 462  (1) . 

19.  Inspection.— Duty  of  Servant. — The  servant  is  under  no  duty 
to  search  or  inspect  the  master's  premises  for  possible  defects. 

M.  Rumely  Co.  v.  3/j/er,  460, 463  (4). 

20.  Methods  of  Work. — Choosing  of  Dangerous. — Where  a  servant 
voluntarily  chooses  a  dangerous  method  of  doing  his  work,  when 
a  safe  way  Is  provided,  he  cannot  recover  for  Injuries  received 
from  performing  the  work  in  such  dangerous  way. 

Orace  v.  Olobe  Stove,  etc.,  Co.,  326, 332  (2). 

21.  Ways,  Works  and  Machinery. — Care. — The  master  is  required 
to  use  only  ordinary  care  to  furnish  safe  ways,  works  and  ma- 
chinery.   He  is  not  an  insurer. 

Orace  v.  Globe  Stove,  etc.,  Co.,  326, 332  (3). 

HECHANICS'  LIEirS— 

Complaint  to  enforce,  see  PLEAniNO,  59;  Eltcood  State  Bank  v. 
Mock,  685  (1). 

1.  Time  of  Filing. — Additional  Work. — Where  a  contractor  agreed 
to  do  certain  work  on  a  house,  and.  upon  an  examination,  the 
owner  required  him  to  do  certain  additional  work  in  completion 
of  the  contract,  a  notice  of  an  intention  to  hold  a  mechanic's 
lien,  filed  within  the  statutory  time  after  the  completion  of  such 
additional  work,  is  within  the  proper  time. 

Whitcomb  V.  Roll,  119. 

2.  Waiver.— Machinery. — Retaining  Title.— The  retention  of  the 
title  to  machinery  sold  to  defendant  for  use  in  a  factory  is  not 
a  waiver  of  the  vendor's  right  to  a  mechanic's  Hen  therefor. 

El  wood  State  Bank  v.  Mock,  685, 687  (3). 
mSTAXE— 
See  Evidence,  22. 

HOBTGAGEB— 

See  Bills  and  Notes. 
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To  dismiss  appeal,  see  Appeal,  7. 

In  arrest,  see  Criminal  Law. 

To  make  more  specific,  see  Pleading,  26,  01,  96. 

For  Judgment  on  pleadings,  see  Tbial,  106. 

UUNICIFAL  COBPOBATIONS^ 

See  Damages;  Negligence;  Railboads. 

No  appeal  lies  from  circuit  court  in  street  vacation  proceeding, 

see  Appeal,  4;  City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co,, 

535,  537  (1). 
Cannot  grant  ownership  of  streets,  see  Appeal,  56 ;  Manion  v.  Lake 

EHe,  etc.,  R.  Co.,  569,  573  (5). 
Final  order  for  vacation  of  street  gives  right  of  action,  see  Dam- 
ages, 13;  City  of  Indianapolis  v.  L,  C.  Thompson  Mfg.  Co,,  535, 

540  (5). 
Injunction  lies  to  prevent  placing  of  void  street  assessment  on  tax 

duplicates,  see  Injunction,  1;  Boswell  v.  City  of  Marion,  288, 

290  (1). 
Respective  rights  of  pedestrians  and  Interurban  railroad  companies 

in  use  of  streets,  see  Intebubban  Railboads,  2;  Baylor  v.  Union 

Traction  Co.,  381,  388  (4). 
Saloons  near  parks,  see  Intoxicating  Liquobs,  2-6 ;  In  re  Arszman, 

218. 
Liable  to  servant  injured  by  caving  In  of  water-works  trench,  see 

Masteb  and  Sebvant,  5;  City  of  Columbus  v.  Allen,  257,  262  (5). 
Complaint  for  vacation  of  street,  see  Pleading,  60. 
Instructions  in  actions  against,  for  negligence,  see  Tbial,  52-55. 

1.  Street  Improvements. — Patented  Process. — Competition. — Con- 
tracts.— ^A  city  cannot  lawfully  contract  for  the  construction  of  a 
street  pavement  to  be  made  by  a  patented  process,  where  the 
patentee  retains  the  exclusive  right  to  use  and  to  sell  the  right 
to  use  to  others,  the  statute  (§3519  Burns  1905,  Acts  1905,  pp. 
219,  281,  §95)  requiring  competitive  bidding. 

Seibert  v.  City  of  Indianapolis,  296, 301  (1). 

2.  Street  Improvements. — Patented  Process. — Contracts. — Compe- 
tition.—Vnder  §3519  Bums  1905,  Acts  1905,  pp.  219,  281,  §95,  re- 
quiring competitive  bidding  and  preventing  collusion  in  the  award- 
ing of  contracts  for  the  construction  of  street  Improvements,  a 
city  cannot  lawfully  contract  for  the  construction  of  a  street 
pavement  to  be  made  qf  material  manufactured  by  a  designated 
company  by  its  patented  process,  even  though  such  company 
agreed  with  the  city  in  advance  that  such  material  would  be  fur- 
nished to  any  bidder  at  a  stipulated  price,  such  price  to  Include 
the  services  of  a  person,  to  be  furnished  by  such  company,  to 
superintend  the  laying  of  such  pavement. 

Seihcrt  v.  City  of  Indianapolis,  290, 303  (3). 

3.  Street  Improvements. — Competition. — Statutes. — Purpose. — ^The 
purpose  of  §3519  Bums  1905.  Acts  1905,  pp.  219,  281,  §95,  requir- 
ing competitive  bidding  and  preventing  collusion  in  the  awarding 
of  contracts  for  street  improvements,  was  to  protect  the  property 
owners;  and  city  officials  may  not  disregard  the  provisions  thereof. 

Seihcrt  v.  City  of  Indianapolis,  296,  300  (4). 
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4.  Street  Improvements, — Contracts. — Public  Policy. — Contracts 
for  street  Improvements  are  void,  where  full  competition  In  all 
respects  is  not  assured,  tlie  public  policy  of  the  State,  as  ex- 
pressed by  the  legislature,  requiring  same. 

Seihert  v.  City  of  Indianapolis,  296, 306  (5). 

5.  Street  Improvement  Liens. — Back-lying  Lots. — Back-lying  lots 
within  150  feet  of  a  street  Improved  under  the  provisions  of 
§§4288-4294,  4296-4298  Burns  1894,  Acts  1889,  p.  237,  and  Acts 

'  1891,  p.  323,  are  liable,  though  the  owners  have  no  notice  except 
such  as  the  law  requires  to  be  published,  for  the  payment  of  the 
cost  of  such  improvement,  if  the  lots  fronting  on  such  street  do 
not  sell  for  a  sum  sufficient  to  pay  the  assessment  levied,  even 
though  the  frontager  signed  a  waiver  as  provided  in  such  statutes. 
Diven  v.  Burlington  Sav.  Bank,  678, 679  ^2). 

6.  Negligence. — Sidewalks, — Grass-Plots, — ^The  maintenance,  by 
the  owner,  of  a  wire  around  a  grass-plot  between  the  improved 
sidewalk  and  the  street,  for  the  protection  of  grass  and  trees 
growing  thereon,  is  not  negligence  on  the  part  of  a  city,  thou^ 
it  made  and  adopted  the  plans  permitting  such  use,  whei-e  the 
sidewalk  was  sufficiently  wide  to  accommodate  the  demands  of 

.  travel.  Teague  v.  City  of  Bloomington,  68,  73  (0) . 

7.  Negligence,— Sidewalks, — Shade  Trees.— It  is  not  negligence 
per  se  for  a  city  to  permit  the  maintenance  of  shade  trees  in  or 
along  its  sidewalks.  Teague  v.  City  of  Bloomington,  68, 73  (7). 

8.  Streets.— Sidewalks.— Control  Over. — While  the  public  is  ordi- 
narily entitled  to  the  free  use  of  any  portion  of  the  streets  or 
sidewalks,  still,  the  corporation  may  lawfully  devote  portions 
thereof  to  other  useful  public  purposes. 

Teague  v.  City  of  Bloomington,  68, 74  (9). 

9.  Streets. — Safety. — Observation, — Care. — A  traveler  has  the  right 
to  assume  that  city  streets  are  safe  for  travel ;  and  though  he 
must  use  his  faculties  in  an  ordinary  way  to  discover  dangers, 
this  does  not  require  a  constant  look  at  the  street  or  an  active 
search  for  defects.        City  of  Valparaiso  v.  Schwerdt,  608, 610  (2). 

101  Sidewalks, — Open  Defects, — Contributory  Negligence. — ^A  trav- 
eler is  not,  as  a  matter  of  law.  guilty  of  contributory  negligence 
under  all  circumstances  in  falling  to  discover  an  open  defect 
in  a  sidewalk,  into  which  he  fell. 

City  of  Valparaiso  v.  Schwerdt,  008, 611  (3). 

11.  Sidewalks. — Defects, — Knowledge, — Contributory  Negligence. — 
Question  for  Jury- — Whether  a  pedestrian  walking  upon  a  side- 
walk. In  the  daytime,  having  knowledge  six  weeks  previous  of 
a  dangerous  depression  in  such  sidewalk,  was  guilty  of  contrib- 
utory neffligeiuo  in  stepping  therein  as  she  turned  to  speak  to 
i\  iKTson  In  the  ro:ir,  meanwhile  continuing  on  her  way,  is  a 
question  for  the  jury. 

City  of  Valparaiso  v.  Schwerdt,  608, 612  (4). 

12.  F^idnralks. — What  Are.— A  sidewalk  does  not  cease  to  be  such 
merely  because  it  crosses  a  ditch. 

City  of  Bloomington  v.  Woodworth,  378, 380  (9). 

13.  Street  Assessments. — Collateral  Attack.— A  street  assessment 
made  by  a  city  council  upon  a  report  made  to  it  by  the  street 
and  alley  committet*.  due  notice  of  the  hearing  before  such  com- 
mit too  havinj;  been  >;ivon,  is  not  subject  to  a  collateral  attack  by 
a  froiitairor  on  the  ground  that  tlie  statute  (§3623c  Burns  1901, 
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Acts  1001,  p.  534,  13)  reiqinires  the  <itiestlon  of  amwaBUCfltl  to 
be  submitted  to  the  city  commissioners  for  report 

Boswell  T.  CHty  of  MinHon,  289,  ^  (2). 

14.  Street  Aaaessments. — Council. — Principal  and  Agent, — Estop- 
pel,— ^The  city  council,  for  the  purpose  of  making  a  street  assess- 
ment, is  the  agent  of  the  property  owners  benefited;  and  such 
owners  are  estopped  to  question  the  validity  of  assessments,  by 
failing  to  object  at  the  proper  time  to  the  making  of  the  improve- 
ments. Boawell  v.  City  of  Marion,  289, 294  (3)- 

16.  Collateral  Attack, — Estoppel. — ^Unless  the  assessment  is  abso- 
lutely void  for  want  of  *  Jurisdiction,  frontagers  cannot  stand  by, 
knowing  of  the  making  of  street  improvements,  and  making  no 
objections  thereto,  and  then,  after  the  improvements  are  made» 
enjoin  the  collection  of  the  assessment  therefor. 

Bostoell  V.  City  of  Marion,  289, 295  (4). 

10.  Ordinances. — Regulating  RaUroad  Crossings. — Street  Railroads, 
— A  city  ordinance  requiring  motormen  of  street-cars  to  stop 
until  their  conductors,  after  crossing  the  railroad  trades,  signal 
them  to  cross,  is  reasonable  and  valid. 

Indianapolis  Traction,  etc.,  Co,  v.  Formes,  202, 207  (4). 
Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 195  (10). 

VSOUCKBVOB— 

See  iNTEBUBBAir  Raiukoads;  Masteb  and  SebvaKt;  MuJfiCflfAL 
OoBPOBATioxs ;  Railroads  ;  Street  Railroads  ;  Trial. 

Contributory  negligence  of  infants,  see  Infants,  1,  2. 

As  to  contributory  negligence  of  traveler  in  stepping  into  a  hole 
in  a  sidewalk,  see  Mutticipal  Gobporatioks,  10,  11 ;  City  of  Vol' 
paraiso  v.  Schteerdt,  008. 

Complaints  for,  see  Pleadikg,  61-04. 

1.  Ordinary  Care. — ^The  exercise  of  ordinary  cacre  under  the  par- 
ticular circumstances  is  the  correct  test  of  nefirllgetice  and  of 
contribiitory  negligehce. 

City  of  Valparaiso  v.  Schieerdt,  606, 018  (0). 

2.  Evidence. — Trial. — Contributory  negligence  must  be  found  upon 
a  consideration  of  all  of  the  evidence  and  not  upon  a  part  only. 

Indianapolis  8t.  R.  Co.  v.  Dcmaree,  228, 231  (2). 

8.  Contributory. -^How  Determined. — Whether  a  person  was  guil- 
ty of  contributory  negligence  must  be  determined  from  the  con- 
ditions known  before  the  happening  of  the  accident 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100, 103  (2). 

4.  Contributory. — Proximate  Cause. — Interrogatories  to  Jury. — 
When  Controlling. — Proximate  cause  and  contributory  negligence 
are  questions  of  fact ;  and  answers  to  the  interrogatories  to  the 
Jury  control  the  general  verdict  only  when  irreconcilable  there- 
with upon  any  supposable  hypothesis  within  the  issues. 

Tucker  dDorsey  Mfg.  Co.  v.  SttOey,  €S,  05  (1|. 

5.  Proximate  Cause. — Contributing  Causes.— Master  and  Servant 
— Z/<«MHfi/.-— The  fact  that  there  were  other  contributing  causes 
besides  the  absence  of  a  guard,  will  not  relieve  the  master  whose 
servant  wfts  injured  by  an  imgaarded  circular  saw  at  which  he 
was  working.  Tucker  d  Dorsey  Mfg.  Co.  v.  Staley,  03, 00  (3) . 
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d.  Proximate  Cause. — Injury-— Anticipation  of. --It  is  not  necee- 
sary  for  tbe  serrant  to  show  that  his  precise  injury  could  or 
should  have  heen  anticipated,  his  injury  resulting  from  the  mas- 
ter's, breach  of  a  legal  duty  being  sufficient  to  establish  the  mas- 
ter's liability.  Tucker  S  Dorsey  Mfg,  Co.  v.  ataiey,  63, 66  <4) . 

7.  Contributory. — When  Question  for  Jury. — Where  the  facts  are 
such  as  to  be  reasonably  subject  to  diverse  inferences,  the  ques- 
tion of  contributory  negligence  is  for  the  jury. 

Baltimore,  etc.,  R.  Co.  v.  Rosborough,  14, 19  (5). 

8.  Factory  Act. — Dangerous  Machinery. — Guarding. — Injury. — 
Proximate  Result. — Where  injury  to  the  servant  is  the  result  of 
the  master's  failure  to  guard  dangeroub  machinery,  as  required 
by  §70871  Bums  1901,  Acts  1899,  p.  231,  §9,  the  servant  has  a 
cause  of  action  therefor. 

United  States  Furniture  Co.  v.  Taschner,  672, 677  (7) . 

9.  Master  and  Servant. — Factory  Act. — Dangerous  Machinery. — 
Proximate  Cause. — Where  the  evidence  shows  that  the  master 
failed  to  guard  a  circular  saw  and  that  a  servant  was  injured 
by  such  saw,  a  finding  that  the  absence  of  a  guard  was  the  proxi- 
mate cause  of  such  injury,  is  warranted. 

«  Tucker  d  Dorsey  Mfg.  Co.  v.  Staley,  63, 65  (2). 

10.  Presumptions  of. — ^Where  the  thing  causing  an  accident  is  un- 
der defendant's  management  and  control,  and  the  accident  is  of 
unusual  occurrence  when  proper  care  Is  used,  the  happening  €ft 
the  accident  raises  a  presumption  of  defendant's  negligence. 

Knoefel V.Atkins, ^28, 435  (5). 

11.  Failure  to.  Discharge  Duty. — Presumptions. — Failure  of  de- 
fendant to  discharge  his  legal  or  contractual  duty  raises  a  pre- 
sumption of  his  n^ligence.  KnoefelY.  Atkins,  428,535  {6). 

12.  Evidence. — Res  Ipsa  Loquitur. — Municipal  Citrporations. — 
Sidewalks.— Question  for  Jury. — ^The  fact  that  a  pedestrian  was 
injured  by  a  wire  maintained  around  a  grass-plot  between  the 
improved  sidewalk  and  the  street  does  not  alone  show  a  defect 
rendering  the  city  liable,  the  que^on  of  a  defect  and  the  city's 
liability  therefor  being  for  the  jury. 

Teague  v.  City  of  Bloomington^  68, 73  (8) . 

18.  Res  Ipsa  Loquitur. — Burden  of  Proof. — ^Where  defendant  has 
complete  control  of  that  which  causes  an  accident^  and  the  acci- 
dent does  not  usually  happen  where  ordinary  care.  Is  used,  proof 
of  the  accident  together  with  the  circumstances  makes'  a  prima 
facie  case  of  negligence  against  defendant,  and  the  burden  Is  then 
upon  him  to  prove  his  exercise  of  due  care. 

Knoefel  v.  Atkins,  42a  435  (7) . 

14.  Druggists. — Sales.-^Wrong  Medicines.— Res  Ipsa  Loquitur.^- 
Negligence  is  presumed,  where  the  evidence  shows  that  a  drug- 
gist sold  acetanilid  to  a  customer  who  ordered  pho^hate  of 
soda,  and  such  customer  was  severely  injured  thereby,  the  doc- 
trine of  res  ipsa  loquitur  applying.  Howes  v.  Rose^  13  Ind.  App. 
674,  overruled.  Knoefel  v.  Atkins,  428, 437  (8). 

KBW  TBIAIf— 

See  Tbial. 

Motion  for,  in  cases  of  direct  contempt,  necessary  for  appeal  pm^ 

poses,  see  Appeal,  8;  Dcnney  v.  Denney,  681,  682  (2). 
Ordeired  Where  justice  will  be  subserved,  see  Appeal,  &7 ;  Sandusky, 

etc..  Cement  Co.  v.  Rice,  726,  780  (5). 
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NEW  TBiAL— Continued. 

Motions  for,  proper  in  contempt,  see  Oontkmpt  ;  Denney  y.  Denney, 

681  (1). 
Caption  for  motion  for,  see  Pleadikg,  07. 

1.  Contrary  to  Law.— A  decision  is  not  "contrary  to  law"  where 
it  is  within  the  evidence  and  based  upon  a  sufficient  complaint. 

Burk  v.  MatiJietos  Glass  Co,,  81, 84  (3). 

2.  Damages. — Excessive. — Remittitur. — Power  of  Trial  Court. — 
Where  a  new  trial  is  asked  on  the  ground  of  excessive  damages, 
the  trial  court  may  overrule  same  on  condition  that  plaintiff 
file  a  remittitur  for  the  amount  such  court  thinks  the  verdict  is 
excessive.  Cleveland,  etc.,  R.  Co.  v.  Beckett,  11  Ind.  App.  547, 
and  Nickey  v.  Zonker,  22  Ind.  App.  211,  distinguished.  Roby, 
P.  J.,  dissenting. 

Evansville,  etc.,  Traction  Co.  v.  Broermann,  47, 50  (5). 

3.  Evidence. — Negligence. — Interurban  Railroads. — In  an  action 
against  an  interurban  railroad  company  for  negligence,  a  new 
trial  will  not  be  granted  to  defendant  because  of  Insufficient 
evidence,  where  the  evidence  showed  that  the  conductor  of  the 
car  invited  plaintiff  to  alight  and  he  in  obedience  stepped  down 
upon  the  step  of  the  car,  at  which  time  the  motorman  released 
the  brakes  thus  causing  a  sudden  lurch  and  throwing  plaintiff  to 
the  ground  and  injuring  him. 

Louisville,  etc.,  Traction  Co.  v.  Leaf,  214, 217  (4). 

4.  Newly-Discovered  Evidence. — Diligence. — How  Shown. — In  an 
application  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  the  affidavit  showing  diligence  must  state  the  things 
done  in  ascertaining  and  securing  the  evidence  for  the  trial,  gen- 
eral allegations  that  affiant  used  diligence  being  insufficient. 

Payne  v.  Larter,  425, 427  (4). 

5.  Newly-Discovered  Evidence. — Statutes. — Evidence  found,  on 
March  1,  is  not  "newly  discovered"  within  the  meaning  of  §568 
Burns  1901,  cl.  7,  §559  R.  S.  1881,  where  the  trial  was  begun  Feb- 
ruary 16,  and  the  finding  made  on  April  10,  since  the  party  had 
the  right  to  move  for  a  consideration  of  such  evidence  during 
the  trial  and  before  the  decision  was  announced. 

Burk  V.  Matthews  Glass  Co.,  81, 84  (4). 

6.  Recovery  Exceeding  Demand. — Evidence. — Harmless  Error. — 
The  overruling  of  a  motion  for  a  new  trial  on  the  ground  that 
the  relief  granted  exceeded  the  demand,  is  not  erroneous,  where 
the  evidence  fully  sustained  the  amount  of  the  relief  granted. 

Southern  R.  Co.  v.  Bulleit,  457, 458  (2) . 

7.  Sufficiency  of  Evidence. — Where  the  evidence  fairly  supports  the 
finding,  a  motion  for  a  new  trial,  because  of  insufficient  evidence, 
should  be  overruled.  Jonas  v.  Hirshherg,  88, 89  (5). 

8.  Evidence. — Sufficiency, — Intoxicating  Liquors. — Sales. — Evidence 
showing  that  persons  bought  intoxicating  liquors  from  the  de- 
fendant saloon-keeper's  bartender  while  the  saloon-keeper  was 
standing  two  feet  away,  sustains  a  verdict  of  guilty  against  such 
saloon-keeper.  McNulty  v.  State,  113, 117  (4) . 

9.  Surprise. — Evidence. — Plaintiff  Is  not  ordinarily  entitled  to 
a  new  trial  on  account  of  surprise  at  defendant's  evidence. 

Manion  v.  Lake  Erie,  c/o,  R.  Co.,  569, 571  ( 1 ) . 

10.  8urprise,-^Bow  Question  of.  Raised.— Whsve  the  evidence  in- 
troduced, at  which  plaintiff  was  surprised.  Is  not  Objected  to, 
and  no  request  for  further  time  is.  shown,  the  q](iestlQ9<  Qf  sur- 
prise is  not  properly  saved.  .     ^^ 

Manion  v.  Lake  Erie,  etc.,  R.  Co.,  5e9;  572  (2) . 
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KOTIOB— 

See  Appeal;  Dbmahd. 

Must  be  taken  of  drainage  assessments,  see  LncNa. 
Not  conclusive  of  assumption  of  risk,  see  Mastsb  aku  Sbvaht. 
2;  City  of  Columbm  v.  Allen,  257,  261  (2). 

NtTiaAKCE— 

Complaint  for  damages  on  account  of,  see  Plbaoing,  66. 

OFFICEBS— 

See  AnoBinBT  and  GLiKirr;  Fees  and  Salabies;  Statutes. 

Collection  of  fees  paid  to  county  by  mistake,  see  Action,  4;  Sder 

V.  Kreiter,  542,  550  (6). 
Official  actd  of,  not  subject  to  collateral  attack,  see  Cbiicinal  Law  ; 

McNuUy  V.  State,  113,  114  (1). 

1.  Fees  and  Salaries, — Sheriffs. — Attendance  at  Court, — Sberlfls 
are  allowed  tbelr  per  diem  attendance  at  sessions  of  the  circuit, 
superior  and  conmiisaloners*  courts  in  addition  to  their  regular 
salaries.  Board,  etc,,  v.  Fitzgerald,  24, 25  (2) . 

2.  Fees  and  Salaries. — Sheriffs, — Admittance  and  Discharge  of 
Prisoners, — SherilTs  are  not  entitled  to  an  allowance  for  the  ad- 
mittance to  Jail  and  di^harge  of  prisoners. 

Board,  etc.,  v.  Fitzgerald,  24, 25  (3). 
OIL  AND  0A8  LEASES— 
See  CoNTBACTs;  Leases. 

OPINIONS— 

See  Evidence,  23,  24. 

OVESBTTLED  CASES— 

See  Cases. 

PABENT  AND  CHILD— 

See  Descent  and  Distribution. 

Instructions  in  action  for  services,  see  Tbial,  57. 

Services, — Implied  Contract  to  Pay  for, — Where  the  evidence  shows 
that  the  childless  foster-parents  reared  the  plaintiff  from  In- 
fancy to  womanhood;  that  she  served  them  up  to  the  date  of 
her  first  marriage  and,  after  separation,  up  to  the  time  of  her 
second  marriage;  that  they  made  numerous  declarations  to 
friends  and  neighbors  that  the  proi)erty  should  be  hers  at  their 
death  and  that  they  were  going  to  leave  it  to  her  by  will,  but 
failed  to  do  so,  and  no  agreement  was  made  directly  with  her 
or  any  one  representing  her,  and  no  showing  that  she  relied  upon 
such  declarations  to  the  friends,  a  Judgment  for  such  services 
is  unsupported  by  the  evidence.  Wallace  v.  Long,  105  Ind.  522, 
partly  overruled.  McClure  v.  Lenz,  56, 60  (4). 

PABTISa— 

See  Action;  Puuoinq,  67. 

In  action  by  insurance  company  against  railroad  company  for  neg- 
ligence in  burning  an  insured  building,  see  Action,  6;  Lake  EHe^ 
etc.,  R,  Co,  V.  Hobbs,  511,  516  (5). 

On  appeal,  see  Appeal,  44-52. 

Competency  of,  as  witnesses,  see  Evidence. 
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PABTIES— Continued. 

Should  all  be  joined  In  one  action,  see  PLEADmo,  06;  Lake  Srie, 
etc.,  R.  Co,  V.  HobhB,  611,  5i7  (7). 

Appearance, — Personal — Attorneys. — Parties  may  appear  In  court 
personally  or  by  attorneys,  but  cannot  do  both. 

Miedreich  v.  Rank,  398,  397  (3). 
PABTNEB8HIF— 

Judgments  in  cases  against,  see  JuDGMEia*,  2,  3 ;  Brandt  v.  Hall, 
651. 

1.  Individual  Liahility. — Partners  are  individually  liable  for  the 
whole  of  the  partnership  debts. 

United  States  Fidelity,  etc.,  Co.  v.  State,  ex  rel.,  130, 139  (4). 

2.  Surviving  Partner. — Insolvency. — Advancements. — Settlement. 
— Where  the  individuals  couu>osln)?  a  partnership  nro  iusob  ont. 
and  the  surviving  partner  uses  hor  iiiilivi(ln:il  inncN  to  ■•  • 
gulsh  partnership  debts,  such  surviving  partufi  .  lo 
credit  for,  and  to  a  retention  of,  such  amounts  in  tiio  iKutuer- 
ship  settlement. 

American  Bonding  Co.  v.  State,  ex  rel.,  559,  564  (5) ,  508  (5) . 

3.  Partners. — Insolvency. — Indlvlvdual  creditors  of  Insolvent  part- 
ners have  priority,  over  firm  creditors,  to  the  individual  prop- 
erty of  such  partners. 

American  Bonding  Co.  v.  State,  ex  rel.,  559, 565  (6) . 

4.  Surviving  Partners. — Duties. — Preferences. — Bonds.' — Breaches. 
— ^A  surviving  partner  may  lawfully  prefer  one  or  more  of  tlie 
partnership  creditors  in  the  settlement  of  the  firm's  business; 
and  she  does  not  violate  the  conditions  of  her  bond,  guaranteeing 
the  performance  of  her  duty,  when  she  honestly  pays  out  to 
Ifona  fide  creditors  all  of  the  money  received. 

American  Bonding  Co.  v.  State,  ex  rel.,  559, 505  (7) . 

5.  Survivhig  Pa/rtners. — Trusts. — Statutes. — Surviving  partners 
are  not  trustees  in  the  ordinary  sense,  since  they  ha«re  posses- 
sion and  control  by  virtue  of  their  ownership*  and  our  statutes 
providing  for  the  winding  up  of  partnerships  by  surviving  part- 
ners are  in  limitation  of  the  ordinary  powers  possessed  by  such 
survivors.  American  Bonding  Co,  v.  State,  ex  rel,,  559, 507  (8 ) . 

PAYMENT-^ 

See  Evidence,  8. 

PEBSONAL  PBOPEBTY— 

Stock  is,  see  Cobpobationb,  1 ;  Ilasely  v.  Ensley,  598,  601  (1). 

PLEADINGh- 

See  Dismissal  and  Nonsuit;  Easeuents;  Qabnishment;  Injunc- 
tion; Pbocess. 

Election  to  sue  in  tort  does  not  prevent  defendant  from  filing  a 
counterclaim  arising  out  of  same  transaction,  see  Action,  1; 
Excelsior  Clay  Works  v.  DeCamp,  26,  36  (15). 

Where  demurrer  and  exceptions  to  conclusions  of  law  present 
same  questions,  they  will  be  considered  together,  see  Appeal,  2; 
Board,  etc.,  V.  Fitzgerald,  2!i^  26  (l). 

When  ruling  on  paragraph  of  complaint,  immaterial,  see  AppJeal, 
53. 
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Judgment  for  defendant  will  be  reversed,  where  complaint  is  bad* 
and  it  appears  that  there  may  be  a  cause  of  action,  see  Appeal,  54 ; 
Folz  y.  Evansville  Electric  Railway,  307,  310  (3). 

Theory  of,  cannot  be  changed  on  appeal,  see  Appeal,  59,  60. 

Assumpsit  lies  to  recover  value  of  coal  wrongfully  taken  from 
mine,  see  Assumpsit;  Excelsior  Clay  Works  v.  DeCamp,  26,  36 
(13). 

Amendments  of  do  not  constitute  new  cause  of  action,  see  Limi- 
tation OF  Actions,  2 ;  Indianapolis  8t.  JR.  Co,  v.  Feamaughi,  333, 
336  (2). 

Counterclaim  for  breach  of  warranty,  see  Sales,  2;  Cflucose  Sugar, 
etc.,  Co,  V.  Climax  Coffee,  etc.,  Co.,  182,  184  (3). 

1.  Demurrer. — What  it  Admits.— A  demurrer  admits  only  the  Is- 
suable facts  alleged  in  a  pleading.         Hays  y.  Bays,  ^71, 473  (2). 

2.  Deinurrer. — To  Complaint. — Paragraphs. — A  demurrer  to  a 
complaint  should  be  overruled,  where  the  complaint  consisted  of 
two  paragraphs,  one  of  which  was  good. 

Frederick  v.  Koons,  421, 422  (2). 

3.  Answers. — Denial  and  Confession  and  Avoidance. — ^An  answer 
cannot  be  both  a  denial  and  a  confession  and  avoidance. 

Merchants  Nat.  Bank  v.  McClellan,  1, 6  (8). 

4.  Answers. — Admissions. — Admissions  made  in  one  paragraph  of 
answer  can  be  considered  only  in  reference  to  such  paragraph. 

Merchants  Nat.  Bank  v.  McClellan,  1, 0  (9). 

5.  Answer. — Partial. — An  answer  purporting  to  be  to  the  entire 
complaint,  but  which  in  fact  is  only  to  a  part  thereof,  is  insuffi- 
cient on  demurrer.  Jonas  v.  Hirshherg,  88, 94  ( 1 ) . 

G.  Answer. — Erroneous. — Overruling  Demurrer  to. — ^The  overrul- 
ing of  a  demurrer  to  an  insufficient  paragraph  of  answer  is  re- 
versible error,  though  the  facts  alleged  therein  were  admissible 
under  {he  general  denial  already  pleaded,  unless  it  affirmatively 
appears  that  the  Judgment  rests  upon  a  sufficient  paragraph  of 
such  answer.  Sullivan  Mach.  Co.  v.  Breeden,  631, 635  ( 1 ) . 

7.  Answer. — Contracts, — Denial  of. — Bow  Shown. — ^An  answer,  in 
an  action  on  a  written  contract,  showing  that  a  certain  contem- 
poraneous parol  contract  was  entered  into  by  the  parties,  and 
that  the  defendants  at  no  time  made  any  other  or  dilTerent  con- 
tract, is  bad,  since  it  admits  the  execution  of  the  written  con- 
tract sued  upon,  and  undertakes  to  avoid  same  by  showing  a 
different  parol  contract. 

Sullivan  Mach.  Co.  v.  Breeden,  631, 636  (3). 

8.  Answer. — Contracts. — Alleging  Different  One  than  That  Sued 
Upon. — ^An  answer  which  does  not  deny  nor  refer  to  the  execu- 
tion of  the  written  contract  sued  ui)on,  but  which  alleges  the 
making  of  a  different  and  parol  contract,  is  bad,  the  presump- 
tion being  that  such  oral  contract  was  a  different  transaction. 

Sullivan  Mach.  Co.  v.  Breeden,  631, 638  ( 5) . 

9.  Answer. — How  Construed. — Contracts. — An  answer  counting 
on  the  same  contract  set  out  in  the  complaint  is  controlled  by 
the  construction  placed  upon  such  contract 

Stametsv.  Piano  Mfg.  Co.,  620, 627  (4) . 

10.  Atisicer. — Contracts. — Purposes. — ^An  answer,  in  an  action  on 
a  contract  of  indemnity,  that  the  plaintiff*s  contract,  executed 
with  the  principal,  was  intenaed  to  make  the'prlncipal  the  plain- 
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tlfTs  local  agent  at  a  certain  place,  is  bad,  where  such  contract 
with  the  principal  provides  that  he  shall  perform  the  duties  in 
such  territory  as  shall  be  assigned  to  him  from  time  to  time. 

Stamets  v.  Piano  Mfg.  Co,,  620, 627  (5). 

11.  Answer, — Argumentative  Denial. — Sustaining  Demurrer  to. — 
Sustaining  a  demurrer  to  a  paragraph  of  answer  alleging  that 
the  principars  contract  sued  upon  was  not  executed  until  three 
months  after  the  expiration  of  the  original  contract,  is  harm- 
less, the  general  denial  being  pleaded,  where  the  complaint 
alleged  a  continuous  employment  under  separate  contracts. 

Stamets  y.  Piano  Mfg.  Co.,  620, 629  (6). 

12.  Answer. — Insurance. — **Void"  Clauses. — Warranty. — Election, 
— ^An  answer,  in  an  action  on  an  insurance  policy  containing 
warranties  and  **Told"  clauses,  which  attempts  to  deny  liability 
on  account  of  the  breach  of  such  warranties  must  show  an  elec- 
tion by  the  company  to  avoid  such  policy  and  a  return  of  the 
unearned  premiums. 

Modem  Woodmen,  etc.,  v.  Vincent,  711, 716  (3),  718  (3). 

13.  Amendments  After  Trial. — ^The  trial  courts  may  permit  the 
amendment  of  an  answer  after  trial,  so  as  to  have  such  answer 
conform  to  the  proof ;  and  the  correction  of  the  order-book  entry 
of  the  filing  of  an  amended  answer,  by  showing  such  amendment 
was  merely  by  interlineation  of  the  original  answer,  is  harmless. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 205  (2). 

14.  Amendments. — Change  of  Issues. — Immaterial  amendments 
made  to  an  answer,  after  trial,  so  as  to  make  it  conform  to  the 
proof,  do  not  have  the  effect  of  withdrawing  from  the  record 
the  replies;  but  the  same  issues  remain,  and  the  Jury  need  not 
be  resworn.    Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 206  (3) 

15.  Answer. — Argumentative  Denial. — Sufficiency. — Overruling  a 
demurrer  to  an  answer  of  argumentative  denial  is  harmless 
error.  Teague  v.  City  of  Bloomington,  68, 72  ( 1 ) . 

16.  Answer. — Overruling  Demurrer  to.  Harmless,  Where  Inter- 
rogatories Show  Truthfulness  of. — Where  the  interrogatories  to 
the  Jury  show  the  all^atlons  of  a  paragraph  of  answer  to  be 
true  in  fact,  overruling  a  demurrer  to  such  paragraph  is  harm- 
less error.  Teague  v.  City  of  Bloomington,  68, 72  (2) . 

17.  Answer. — Set-Off. — Counterclaim. — Whether  the  defendant's 
pleading  Is  an  answer,  set-off  or  counterclaim  must  be  deter- 
mined from  the  facts  stated  therein,  but  it  cannot  be  all. 

Excelsior  Clay  Works  v.  DcCamp,  26,  30  (3). 

18.  Counterclqim.-^Statutes.—Vuaer  §§353,  354  Bums  1901,  §§350, 
351  R.  S.  1881,  a  counterclaim  is  any  claim,  in  favor  of  defend- 
ant, arising  out  of  the  subject-matter  or  transaction  set  forth 
by  the  plaintiff  as  his  cause  of  action. 

Excelsior  Clay  Works  v.  DeCamp,  26,  30  (4). 

19.  Set-Off. — Counterclaim. — Torts. — Contracts. — Independent  torts 
cannot  be  made  to  compensate  each  other  by  any  form  of  plead- 
ing; but  a  counterclaim  arising  out  of  the  contract  on  which 
plaintiff's  action  is  based  is  permissible. 

Excelsior  Clay  Works  v.  DeCamp,  26, 31  (7) . 

20.  Counterclaim. — Same  "Transaction.** — Bow  Determined. — In 
.determining  whether  defendant's  counterclaim  arises  out  of  the 

same  "transaction"  as  plaintiff's  cause  of  action,  both  the  com- 
plaint and  the  counterclaim  will  be  considered. 

Excelsior  Clay  Works  v.  DeCamp,  26, 33  ( 10) . 
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21..  Gounterolaim. — Go^l  MineM^-^^mierHQr^-^'Where  tbe  adja- 
cent owners  of  coal  undertake  to  sepaBate*  their  coal  in  the  mine 
and  each  to  mine  to  the  line,  but  each  Invader  the  other's  terrl- 
tQC7,  and  one  files  an  action  /or  conversion,  the  other  may  file 
a  coimtierclaiip  iM^d  have  their  rights  adjudicated  in  the  same 
action.  Sxcelstor  Clay  Works  v.  DeCamp,  26, 31  (12) . 

22.  OouHterclaim. — When  Proper,— The  courts,  in  order  to  avoid 
a  multiplicity  of  actions,  adopt  a  Uheral  rule  regarding  counter- 
claims; and  if  the  defendant  has  a  claim  connected  with  plain- 
tilTs  cause  of  actiONQ,  he  may  assert  It  as  a  counterclaim* 

ExcelMor  Clay  Works  v.  DeCamp,  26, 37  (16) . 

28.  Oros^Complaint. — Damages. — Breach  of  WarratUy, — Ib  an  ac- 
tion on  a  contract,  a  cross-complaint  for  damages  for  breach  of 
warranty,  is  bad,  where  it  fails  to  show,  by  the  facts,  an  Injury, 
or  that  the  machine  concerned  in  the  contract  was  ever  paid  for, 
or  that  defendants  were  liable  for  it,  althou^  it  contains  a  gen- 
eral allegation  that  defendants  were  damaged  |3,000. 

Sullivan  Mach.  Co.  v.  Breeden,  631, 638  (6). 

2^  Complaint. — Law. — Equity. — Where  the  facts  stated  in  a  com- 
plaint, under  the  code,  entitle  the  plaintiff  to  any  relief,  either 
at  law  or  in  equity,  such  complaint  is  sufficient  on  demurrer. 

Lake  Erie,  etc.,  R.  Co.  v.  Hc^bs,  511, 519  (9) . 

25.  Complaint. — Initial  Attack  on  Appeal. — ^A  complaint  attacked 
for  the  first  time  on  appeal,  is  sufficient,  if  the  facts  alleged  wiU 
bar  another  action  for  the  same  cause. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  403, 404  (1). 

26.  Indeflniteness. — Motion  to  Make  Specific. — ^Where  a  complaint 
for  damages  indefinitely  describes  the  lands  injured,  a  motion  to 
make  more  specific,  and  not  a  demurrer,  is  the  proper  remedy. 

Evansville,  etc.,  Traction  Co.  v.  Broermann,  47, 48  (1) . 

27.  Complaint. — Paragraphs. — Sufficiency. — Appeal. — Where  a  de- 
murrer was  overruled  to  a  complaint  in  two  paragraphs,  and 
one  of  such  paragraphs  is  not  questioned  on  appeal,  the  com- 
plaint will  be  held  sufficient. 

Excelsior  Clay  Works  v.  DeCamp,  26, 27  (1). 

28.  Complaint. — How  Draton. — Recovery. — ^The  complaint  should 
consist  of  a  concise  statement  of  the  facts  constituting  the  cause 
of  action,  and  the  recovery  must  be  according  to  the  allegations 
ot  the  complaint        Excelsior  Clay  Works  v.  DeCamp,  26, 30  (2) . 

29.  Complaint. — Paragraphs. — Separate  Filing  of. — Effect. — De- 
mun-er. — Where  a  second  paragraph  of  complaint  was  filed  after 
issue  was  made  on  the  first  paragraph,  the  complaint  thereafter 
consisted  of  both  paragraphs,  and  a  demurrer  thereto  questioned 
the  sufficiency  of  both  Jointly.        Frederick  v.  Koons,  421, 422  (3). 

30.  Complaint. — Assumpsit. — Work  and  Labor. — Contracts.— Im- 
plied. — ^A  complaint  for  services  rendered  must  show  defendant's 
agreement,  express  or  implied,  to  pay  therefor. 

ffunt  V.  0«bom,  646. 648  (2). 

31.  Complaint,  —  Assumpsit. — Work  and  Labor.  —  Railroads.— 
Fences. — The  basis  of  the  action  for  the  building  of  a  fence,  by 
an  abutter,  along  a  railroad  right  of  way.  Is  the  work  and  labor 
furnished  which  has  inured  to  defendant's  benefit,  an  allegation 
of  the  value  of  the  fence  together  with  a  statement  of  the  ma- 
terial used  and  labor  performed  being  manifestly  sufficient. 

Vandalia  R.  Co.  v.  Fetters,  615, 617  (2). 
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S2.  Complaint. — Conversion. — Eleinentn. — Assumpsit. — A  complaint 
showing  that  defendant  wrongfully,  unlawfully,  but  by  mistake 
and  inadvertence,  mined  and  appropriated  plaintiffs'  coal,  states 
an  action  In  conversion  and  not  in  assumpsit. 

Excelsior  Clay  Works  v.  DeCamp,  26, 36  (14) . 

33.  Complaint. — Cfuardian  and  Ward. — Principal  and  Surety. — 
Conversion,^Demand, — ^The  allegation  in  a  complaint  by  a  guar- 
dian against  his  predecessor  and  such  predecessor's  surety  that 
such  predecessor  converted  to  his  own  use,  his  ward's  money, 
renders  unnecessary  an  allegation  of  a  demand  upon  such  pred- 
ecessor or  such  surety. 

United  States  Fidelity,  etc.,  Co.  v.  State,  ex  rel,  136, 137  ( 1 ) . 

34.  Complaint. — Amendments. — Guardian  and  Ward. — Conversion. 
Due  and  Unpaid. — ^A  complaint  by  a  guardian  against  his  prede- 
cessor and  such  predecessor's  surety  alleging  that  the  predecessor 
converted  to  his  own  use  the  ward's  money,  but  failing  to  allege 
that  such  amount  remains  due  and  unpaid,  is  not  bad  on  appeal, 
since  the  complaint  might  have  been  amended  after  trial  and 
before  Judgment,  and  will  be  considered  amended  on  appeal. 

United  States  Fidelity,  etc.,  Co.  v.  State,  ex  rel.,  136, 137  (2). 

35.  Complaint. — Conversion. — Decedents*  Estates. — ^A  complaint 
by  an  administrator  against  his  decedent's  surviving  husband, 
showing  that  such  husband  converted  to  his  own  use  and  benefit 
$1,600,  the  property  of  said  estate,  which  he,  on  demand,  re- 
fused to  turn  over  to  plaintiff,  is  sufficient,  the  allegation  of  the 
conversion  of  $1,600  necessarily  implying  that  such  sum  con- 
sisted of  lawful  money.  Frederick  v.  Koons,  421, 422  ( 1 ) . 

36.  Complaint. — Decedents*  Estates. — Debts. — Widows*  Allowance. 
— An  allegation  In  a  complaint  that  a  decedent's  estate  is  not  in 
debt,  or  that  ''there  Is  no  existing  indebtedness"  thereon,  or  that 
decedent's  "debts  and  funeral  expenses  have  been  paid,"  does 
not  signify  that  the  widow's  allowance  of  $500  is  paid,  since  it 
is  not  a  "debt"  against  such  estate. 

Merchants  Nat.  Bank  v«  McClellan,  1, 4  (1). 

37.  Complaint. — Decedents*  Estates. — Money  Due  to. — Collection 
without  Administration. — ^A  complaint  by  the  guardian  of  an 
only  child,  showing  that  the  child's  father  died  leaving  a  widow 
and  such  child  and  leaving  $1,200  In  defendant  bank;  that  no 
debts  are  outstanding  against  the  estate,  and  that  no  adminis- 
tration was  had,  shows  a  cause  of  action  in  some  amount, 
though  it  does  not  show  a  disposition  of  the  widow's  allowance 
of  $500.  Merchants  Nat.  Bank  v.  McClellan,  1, 4  (3). 

38.  Complaint. — Decedents*  Estates. — Real  Estate. — Petition  to 
Sell. — Personalty. — A  petition  by  an  administrator  to  recover 
the  proceeds  of  the  sale  of  decedent's  real  estate  by  his  widow, 
alleging  that  such  widow  converted  such  proceeds  and  "other 
personal  property,"  Is  insufficient,  since  such  petition  must  allege 
directly,  and  not  by  inference,  that  such  decedent  did  not  leave 
personal  property  sufficient  to  pay  his  debts. 

Tippecanoe  Loan,  etc.,  Co.  v.  Carr,  125, 127  (1). 

39.  Complaint. — Decedents*  Estates. — Sales  of  Real  Estate.-^Heirs. 
— A  petition  by  an  administrator  to  recover  the  proceeds  of  his 
decedent's  real  estate,  sold  by  the  widow,  which  alleges  that  she 
Is  the  only  heir,  sufficiently  shows  that  she  is  the  owner  in  fee 
of  his  real  estate.     Tippecanoe  Loan,  etc.,  Co.  v.  Carr,  125, 128  (3). 
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40.  Complaint. — Divorce. — Cruel  and  Inhuman  Treatment.— A 
complaint  for  divorce  by  the  husband  showing  that  the  wife 
continuously  accused  him  falsely  of  being  unchaste;  that  sLo 
endeavored  to  destroy  his  business,  and  scolded  him  for  using 
her  money  therein;  that  she  was  petulant,  irritable  and  con- 
stantly complaining,  and  that  she  was  abusive,  scornful,  cold, 
and  indifferent  as  to  his  happiness,  states  a  cause  of  action  and 
sufficiently  shows  the  endangering  of  the  husband's  physical 
well-being.  Maasey  v.  Massey^  407, 410  ( 5 ) . 

41.  Complaint. — Divorce. — Construction. — A  petition  for  a  divorce 
is  to  be  construed  lilce  the  complaint  in  an  ordinary  civil  action — 
liberally  as  to  form,  and  strictly  as  to  facts,  and  the  specific 
allegations  to  control  the  general.        Hays  y.  Bays,  471, 472  {!). 

42.  Complaint, — Divorce. — Separation. — A  petition  for  a  divorce 
alleging  that  "the  plaintiff  and  defendant  were  married  on  June 
11,  1875,  and  continued  to  live  together  as  husband  and  wife  un- 
til November  17,  1904,  when  the  defendant,  by  a  continuous  and 
systematic  course  of  abuse,  which  had  l)een  Icept  up  for  more 
than  five  years,  drove  this  plaintiff  from  home,"  does  not  suffi- 
ciently allege  a  separation.  Hays  y.  Hays,  471, 41S  (S). 

43.  Complaint. — Divorce. — Abandonment. — ^A  complaint  for  divorce, 
on  the  ground  of  abandonment,  which  fails  to  show  an  abandon- 
ment for  two  years  preceding  the  filing  of  the  complaint  is  bad. 

Hofman  v.  H  of  man,  476, 477  (1). 

44.  Complaint. — Divorce. — Cruelty. — A  complaint  for  divorce,  on 
the  ground  of  cruel  treatment,  which  merely  shows  that  the 
wife  refused  to  Join  the  husband  in  the  conveyance  of  his  lands, 
being  the  exercise  of  a  statutory  right,  is  bad. 

Hofman  v.  Hofman,  476, 477  (2). 

45.  Complaint. — Easements. — Obstructions. — Defenses. — Where  a 
complaint  to  enjoin  defendant  from  removing  plaintiff's  gate 
from  the  entrance  to  defendant's  right  of  way  alleges  that  de- 
fendant has  a  right  of  way  for  the  use  of  wagons  and  other  ve- 
hicles, the  Inference  therefrom  being  that  plaintiff  has  the  right 
to  maintain  such  gate,  defendant's  contention  that  he  has  a  right 
to  an  open  way  constitutes  a  defense  and  must  be  availed  of 
by  an  answer.  Berg  v.  Neal,  575, 578  (4). 

46.  Complaint. — Employers'  Liability  Act. — Common  Late. — A 
complaint  based  upon  §7083  Burns  1901,  suM.  2,  Acts  1893,  p. 
294,  §1,  providing  that  corporations  shall  be  liable  to  their  serv- 
ants who  are  injured  while  conforming  to  the  orders  of  their 
superiors,  is  sufficient  as  an  action  at  the  common  law,  though 
such  act  is  void  as  to  the  defendant  corporation,  where  the  alle- 
gations show  that  the  foreman  whose  negligence  caused  the  In- 
jury was  performing  the  master's  duties  at  the  time  of  the 
injury.  Sandusky,  etc..  Cement  Co.  v.  Rice,  726, 728  ( 1 ) . 

47.  Complaint. — Master  and  Servant. — Factory  Act. — Emery 
Wheels. — A  complaint  showing  that  defendant  set  the  plaintiff 
to  work  in  grinding  and  polishing  tools  on  an  emery  wheel  and 
that  he  was  injured  by  the  sparks  and  dust  thrown  off  there- 
from, because  of  defendant's  failure  to  guard  such  wheel,  does 
not  sufficiently  show  that  the  wheel  was  one  contemplated  by 
section  9  of  the  factory  act  (§70871  Burns  1901,  Acts  1899,  p. 
231).  National  Drill  Co.  v.  Myers,  322, 323  (2). 

48.  Complaint. — Master  and  Servant. — Factory  Act. — Guarding 
Machinery. — A  complaint  for  the  violation   of  the  factory  act 
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(§70871  Burns  1901,  Acts  1899,  p.  231,  §9)  mnst  affinnatively 
show  that  the  dangerous  machinery  causing  the  Injury  could 
have  been  guarded  without  destroying  Its  usefulness. 

National  DHll  Co,  v.  Myers,  322, 324  (3). 

49.  Complaint. — Factory  Act. — Dangerous  Machinery. — In  a  com- 
plaint for  damages  caused  by  defendant's  violation  of  §9  of  the 
factory  act  (Acts  1899,  p.  231,  §70871  Burns  1901),  there  must 
be  an  allegation  showing  that  the  machinery  causing  the  injury 
was  of  the  class  designated  by  such  statute  to  be  guarded. 

United  States  Furniture  Co.  v.  Taschner,  672, 676  (4). 

50.  Complaint. — Factory  Act. — Guarding  Machinery. — Practicahil- 
ity. — ^A  complaint,  under  §9  of  the  factory  act  (Acts  1899,  p. 
231,  §70871  Burns  1901),  alleging  that  the  machine  causing  the 
injury  was  of  such  character  as  required  the  use  of  guards  and 
that  such  guards  could  have  been  used  without  interference 
with  the  use  and  operation  thereof,  sufficiently  shows  that  it 
was  practicable  to  guard  such  machine. 

United  States  Furniture  Co.  v.  Taschner,  672, 677  (6). 

51.  Complaint. — Failure  to  Guard  Machinery. — Injury. — Proxi- 
mate Cause. — A  complaint  showing  that  the  master  failed  to 
guard  a  "shaper"  and  that  plaintiff's  "injury  was  caused  by  the 
negligent  failure  of  defendant  to  provide  suitable  and  proper 
guards  for  said  machine,  and  properly  to  guard  the  same,"  suffi- 
ciently shows  that  such  failure  was  the  proximate  cause  of  the 
injury.  United  States  Furniture  Co.  v.  Taschner,  672, 677  (8) . 

52.  Complaint. — Injunction. — Taxation. — A  complaint  to  enjoin 
the  collection  of  taxes  must  allege  either  that  the  property  in 
question  was  not  subject  to  taxation  or  that  the  taxes  have 
been  paid.  Nj/ce  v.  Schmoll,  555, 558  (1). 

53.  Complaint. — Injunction. — Easement.  —  Obstructions. — A  com- 
plaint alleging  that  the  plaintiff  is  the  owner  in  fee  simple  of 
certain  laud;  that  defendant  has  an  easement  thereover  for  the 
use  of  wagons  and  other  vehicles;  that  the  plaintiff  has  con- 
structed a  ilrst-class  farm  gate  at  the  entrance  of  said  easement, 
and  that  defendant  threatens  to  destroy  same,  states  a  sufficient 
cause  for  an  injunction.  Ber/r/ v.  A'ca/,  575, 576  (1). 

54.  Complaint. — Injunction. — Taxation, — Initial  Attack  on  Appeal. 
— ^A  complaint  for  injunction  showing  that  defendant  city  treas- 
urer is  threatening  to  assess  taxes  against  plaintiff  upon  prop- 
erty properly  listed  and  paid  upon  at  her  home  city,  and  that 
she  is  not  an  inhabitant  of  the  defendant's  city,  Is  sufficient, 
when  attacked  for  the  first  time  on  appeal. 

Schmoll  V.  Schenck,  581,  583  (1). 

55.  Complaint. — Misrepresentations. — Existing  Facts. — Insurance. 
— Averments  in  a  complaint  that  defendant  insurance  company 
and  its  agents  falsely  represented  to  plaintiff  that  it  was  Issuing 
a  policy  with  certain  provisions  and  would  issue  him  one  of  the 
same  if  he  would  execute  to  It  his  note  for  a  certain  amount, 
are  allegations  of  existing  facts;  and  a  complaint  founded  there- 
on for  deceit  is  sufficient. 

Hartford  Life  Ins.  Co.  v.  Hope,  354. 357  (1). 
^.  Complaint. — Oil  and  Gas  Leases. — Contracts. — A  complaint  for 
rentals  under  a  gas  and  oil  lease  conditioned  upon  the  continu- 
ance of  the  production  of  gas  in  marketable  quantities  must 
allege  that  such  flow  continued  In  such  quantities  for  the  period 
for  which  such  rentals  are  claime<l,  or  it  will  be  insufficient  on 
tlcnuuTcr.  liohcrts  v.  Ft,  Wayne  Gas  Co.,  528, 535  (5) . 
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57.  Complaint. — Master  and  Servant, — Want  of  Notice  of  Defects, 
— Specific  Allegations, — A  complaint  alleging  generally  that  the 
servant  had  no  notice  of  the  alleged  defects  causing  the  Injury, 
is  sufficient;  but  specific  allegations  showing  that  the  servant 
must  have  l^nown  thereof,  overcome  such  general  allegation. 

M,  Rumely  Co,  v.  Myer,  460, 463  (3). 

58.  Complaint, — Master  and  Servant, — Safe  Place. — A  complaint 
alleging  that  plaintiff,  an  exi>erienced  workman  employed  to 
move  heavy  wheels  by  rolling  them  from  one  part  of  the  prem- 
ises to  another,  undertook  to  roll  one  of  such  wheels  from  one 
building  to  another;  that  a  part  of  the  way  was  exposed  to  the 
weather  and  was  covered  with  snow;  that  the  way  covered  by 
snow  was,  to  defendant's  knowledge,  uneven  and  rough;  that 
such  roughness  and  unevenness  was  concealed  from  his  view  by 
the  snow;  that  plaintiff,  by  reason  of  such  condition  and  with- 
out notice  thereof,  sustained  injuries  by  reason  of  the  falling  of 
such  wheel,  does  not  state  a  cause  of  action. 

M,  Rumely  Co.  v.  lf|/er,'460, 463  (5) . 

59.  Complaint. — Mechanics^  Liens. — Demurrer, — Initial  Attack  on 
Appeal. — A  complaint  alleging  that  plaintifT  furnished  machinery 
to  the  defendant  factory  owner  for  use  in  his  factory  and  that 
it  was  so  used;  that  said  defendant  is  insolvent;  that  said  de- 
fendant Is  indebted  to  various  persons,  who  claim  an  interest  in 
the  real  estate  involved,  such  persons  being  Joined  as  defendants 
and  required  to  answer  as  to  their  interests;  that  plaintiff  duly 
iiled  notice  of  his  intention  to  hold  a  lien,  and  praying  a  decree 
of  foreclosure,  together  with  the  appointment  of  a  receiver,  is 
sufficient  on  demurrer  as  well  as  upon  an  Initial  attack  on  ap- 
peal. Elwood  State  Bank  v.  Mock,  685  ( 1 ) . 

GO.  Complaint. — Exhibits. — Vacation  of  Streets. — An  exhibit  of 
the  proceedings  of  the  board  of  public  works  In  an  action  for 
the  vacation  of  a  street  under  §§3521-3526  Burns  1905.  Acts  1905, 
pp.  219,  283,  §§97-102,  constitutes  no  part  of  a  complaint  in  the 
circuit  court,  to  determine  the  correctness  of  the  board's  order. 
City  of  Indianapolis  v.  L.  C.  Thompson  Mfg.  Co.,  535, 541  (9). 

61.  Complaint. — yegligence. — WhctJier  Acts  of.  Are  Jointly  or 
Severally  Alleged. — ^A  complaint,  by  a  passenger,  against  a  rail- 
road company  for  negligence  in  the  construction,  equipment, 
operation  and  control  of  its  two  trains  which  collided  and  caused 
the  injuries  complained  of,  constitutes  a  several  charge  of  neg- 
ligence, and  proof  of  any  one  of  such  acts  entitles  plaintiff  to  a 
recovery.  New  York,  etc.,  R.  Co.  v.  Callahan,  223, 224  (2). 

62.  Complaint. — Negligence. — Sales  of  Drugs. — A  complaint  alleg- 
ing that  the  defendant,  a  druggist,  negligently  sold  to  the  plain- 
tiff acetanilid  instead  of  phosphate  of  soda  which  was  ordered, 
to  plaintiffs  damage,  states  a  cause  of  action. 

Knoefel  v.  Atkins,  428, 434  (3) . 

03.  Complaint.  —  Negligence.  —  Details.  —  Evidence.  —  Variance. — 
Where  the  complaint  against  a  druggist  for  selling  acetanilid 
instead  of  phosphate  of  soda  alleges  negligence  generally  and 
gives  the  details  of  the  transaction,  it  is  not  necessary  that  the 
evidence  show  such  details  to  be  true,  the  details  l>eing  uncontrol- 
ling  in  the  complaint  as  well  as  the  evidence. 

Knoefel  v.  Atkins,  428, 434  (4). 

64.  Complaint. —Negligence, — Oeneral  Allegation  of. — Where  a 
violation  of  duty  is  shown,  a  general  allegation  of  negligence  i» 
sufficient.  Pittahurgh,  etc.,  H.  Co.  v.  Richardson,  503, 505  (4). 
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65.  Nuisance, — Ov^rfiotoing  Lands, — A  complaint  showing  that  de- 
fendant cut  into  a  ditch  and  diverted  the  waters  thereof  so  as 
to  overflow  plaintiff's  land,  to  his  damage,  states  a  cause  of 
action.  Evansville,  etc.,  Traction  Co,  v.  Broermann,  47, 48  (2) . 

66.  Complaint, — Officers. — Fees  and  Salaries, — Sheriffs, — ^A.  com- 
plaint by  a  sheriff  for  compensation  for  his  per  diem  attendance 
at  the  various  courts,  and  for  the  admittance  and  discharge  of 
prisoners  is  good,  since  he  is  entitled  to  such  per  diem. 

Board,  etc.,  v.  Fitzgerald,  24, 25  (4). 

67.  Complaint, — Parties, — Boards  of  Commissioners. — Designa^ 
tkm  of. — ^A  complaint  alleging  that  certain  individuals  constitute 
the  board  of  commissioners  of  a  certain  county  and  that  "as 
such  board"  they  refused,  upon  demand  made,  to  bring  an  action 
to  recover  money  due  to  the  county,  sufficiently  shows  that  such 
board  is  a  party  to  the  suit  A'cter  v.  freiter,  542, 545  (2). 

68.  Complaint,— Quieting  Title.— ^*Oil  and  Oas''  Leasc—A  com- 
plaint to  quiet  title  alleging  that  the  plaintiff  is  the  owner  in 
fee  simple  of  certain  property  subject  to  an  "oil  and  gas"  lease, 
is  good  on  demurrer.    Erie  Crawford  Oil  Co,  v.  Meeks,  156, 158  (1). 

69.  Complaint.— Railroads.— Killing  Btock.—Vegativing  Statutory 
Exceptions. — In  an  action  against  a  railroad  company  for  the 
killing  of  stock,  it  is  not  necessary  to  allege  in  the  complaint 
that  the  defendant  was  required  to  fence  the  right  of  way  at 
the  point  where  such  stock  entered,  the  fact  that  the  road  could 
not  properly  be  fenced  at  such  point  constituting  a  defense. 

Cleveland,  etc,  R.  Co,  v.  Miller,  1G5, 166  (1). 

70.  Complaint,— Railroads,— Killing  Stock.— Place  of  Killing.— 
Evidence. — A  complaint  against  a  railroad  company  for  killing 
stock  must  allege  the  county  in  which  the  killing  occurred;  and 
such  fact  must  be  proved. 

Cleveland,  etc.,  R.  Co.  v.  Miller,  165, 167  (2). 

71.  Complaint. — Carriers. — Railroads. — Negligence. — Passengers.  — 
A  complaint,  by  a  passenger,  alleging  that  defendant  railroad 
company  injured  her  by  a  collision,  between  two  of  its  trains, 
which  occurred  on  account  of  its  negligence  "in  the  construc- 
tion, equipment,  operation  and  control  of  said  railroad  and  the 
trains  thereon,"  is  sufficient. 

New  York,  etc.,  R,  Co,  v.  Callahan,  223, 224  (1). 

72.  Complaint,  —  Railroads.  —  Dangerous  Exits. — Passengers. — A 
complaint  alleging  that  defendant  railroad  company  negligently 
failed  to  discover  and  remove  a  banana  peel  lying  on  the  step 
of  its  passenger-car,  by  reason  of  which  the  plaintiff,  a  passen- 
ger, in  alighting,  stepped  thereon  and  fell,  to  his  injury,  states 
a  cause  of  action.    Malott  v.  Sample,  164  lud.  645,  distinguished. 

Pittsburgh,  etc.,  R.  Co.  v.  Rose,  240, 242  (1). 

73.  Complaint. — Evidence  Admissible  Under. — Railroads. — Dan- 
gerous Exits  for  Passengers. — A  complaint  alleging  that  the  de- 
fendant railroad  company,  by  the  exercise  of  ordinary  care, 
could  have  discovered  and  removed  a  banana  peel,  upon  which 
the  plaintiff,  a  passenger,  stepped  and  fell,  is  sufficient  to  admit 
as  evidence  the  facts  relating  to  the  length  of  time  such  peel  re- 
mained on  the  step,  where  it  lay,  and  defendant's  conduct  in 
relation  thereto.  Pittsburgh,  etc.,  R.  Co,  v.  Rose,  240, 250  (4) . 
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74.  Complaint — Railroads, — Conductors. — Platforms. — Alighting, — 
A  complaint  against  a  railroad  company  for  falling  to  provide 
a  platform  on  which  passengers  could  safely  alight  and  for  the 
conductor's  failure  to  assist  plaintiff  to  alight  as  he  had  agreed 
to  do,  and  which  fails  to  show  that  the  place  at  which  such  pas- 
senger attempted  to  alight  was  a  regular  stopping  place  pre- 
scribed by  the  company's  rules  and  schedules,  is  bad,  although 
such  conductor  agreed  when  such  passenger  entered  the  train 
to  iiermit  her  to  alight  at  such  place. 

Sellers  v.  Cleveland,  etc,  R,  Co.,  319. 

75.  Complaint. — Railroads. — Train  Dispatchers. — Joint  Negligence. 
— Removal  of  Causes. — A  complaint  against  a  railroad  company 
and  its  train  dispatcher  for  the  latter's  negligence,  resulting  in 
a  collision  causing  the  death  of  plalntifiTs  intestate,  shows  a 
Joint  liability  of  such  defendants,  under  section  1  of  the  em- 
ployers' liability  act  (§7083  Burns  1901,  Acts  1893,  p.  294) ;  and 
the  cause  cannot  be  removed  to  the  federal  court,  where  the 
plaintiff  and  such  dispatcher  are  residents  of  this  State. 

Louisville,  etc.,  R.  Co.  v.  Gollihur,  480, 483  (1). 

76.  Complaint. — Railroads. — Permitting  Passenger  to  Shoot  An- 
other.— A  complaint  showing  that  defendant  railroad  company 
negligently  permitted  one  passenger  to  shoot  another  without 
provocation,  states  a  cause  of  action. 

Pittsburgh,  etc.,  R.  Co.  v.  Richardson,  503, 501  (1). 

77.  Complaint.— Railroads. — Protection  of  Passengers. — Duties  of 
Brakemen. — Judicial  Notice. — ^A  complaint  showing  that  defend- 
ant railroad  company's  brakeman  negligently  permitted  a  third 
party  to  shoot  a  passenger,  sufficiently  shows  that  the  brake- 
man  was  acting  within  the  scope  of  his  employment.  Judicial  no- 
tice being  taken  that  such  protection  was  one  of  his  duties  as 
brakeman.  Pittsburgh,  etc.,  R.  Co.  v.  Richardson,  503, 506  (5) . 

78.  Complaint. — Railroads. — Street  Crossings. — ^A  complaint  alleg- 
ing that  plaintiff  relied  upon  an  electric  l)ell  maintained  by  de- 
fendant company  at  a  certain  street  crossing  to  give  her  warn- 
ing; that  such  bell  was  out  of  repair  and  gave  no  warning;  that 
she  looked  and  listened  for  an  approaching  train,  but  could  not 
see  or  hear  any,  and  that  she  proceeded  carefully  and  without 
negligence  on  her  part,  but  was  struck  by  defendant's  train  and 
injured,  is  sufficient. 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  38, 42  (1). 

79.  Complaint. — Railroads. — Street  Crossings. — A  complaint  alleg- 
ing that  plaintiff  relied  ui)on  an  electric  bell,  maintained  by  de- 
fendant railroad  company  at  a  certain  street  crossing,  to  give 
him  warning;  that  such  hell  was  out  of  repair  and  failed  to  ring; 
that  he  looked  and  listened  for  an  approaching  train,  but  could 
not  see  nor  hear  any.  and  that  he  proceeded  carefully  and  with- 
out negligence,  but  was  struck  by  defendant's  train  and  injured, 
is  sufficient.  Cleveland,  etc.,  R.  Co.  v.  Schneider,  ante,  38,  fol- 
lowed. Cleveland,  etc.,  R.  Co.  v.  Schneider,  524, 525  ( 1 ) . 

80.  Complaint. — Exhibits. — Railroads.  —  Fences. — In  an  action 
against  a  railroad  company  to  recover  the  cost  of  a  fence  built 
by  the  abutting  landowner,  the  itemized  account  of  the  cost 
thereof,  given  to  the  company,  is  not  the  basis  of  the  action  and 
is  not  a  necessary  exhibit  to  the  complaint. 

Vandnlia  R.  Co.  v.  Fetters,  615, 617  (1). 

81.  Complaint.  —  Railroutls.  —  Fmrrs. — Repairing. — ^A  complaint, 
under  §5325  Burns  11H)1,  AUs  ltvS5,  ]>.  ^2-i,  g:i,  providing  for  the 
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"repair"  of  a  railroad  right  of  way  fence  by  the  abutter,  upon 
refusal  to  repair  by  the  company^  does  not  ne<Hl  to  negative  any 
of  the  exempting  provisions  of  $5323  Burns  1901,  Acts  1885,  p. 
224,  §1,  providing  for  the  building  of  a  fence  in  the  first  instance. 

Vandalia  B.  Co,  v.  8h  adle,  682, 684  ( 2 ) . 

82.  Complaint. — Railroads, — Operation  of, — ^A  complaint  filed  May 
15,  1905.  incorporating  an  order  of  the  board  of  commissioners 
stating  that  on  March  7,  1905,  the  defendant  railroad  comimiiy 
owned  and  operated  a  certain  described  railroad,  suflJclently 
shows  that  such  road  was  built  and  complete  on  such  earlier 
date.  Orand  Trunk,  etc,  R,  Co,  v.  State,  695, 699  (7) . 

83.  Complaint,  —  Railroads.  —  Alternative  Allegations,  —  A  com- 
plaint alleging  that  the  defendant's  line  of  railway  consists  of 
four  parallel  and  adjacent  tracks,  and  that  "said  tracks  are  used 
exclusively  or  regularly  by  said  company  for  the  switching  of 
cars'  and  trains,"  is  sufficient,  under  §5200  Burns  1908,  Acts 
1891,  p.  364,  §1,  empowering  boards  of  commissioners  to  require 
railroad  companies  to  station  flagmen  at  certain  crossings,  though 
apparently  in  the  alternative,  since,  under  either  alternative,  con- 
ditions are  shown  empowering  the  board  to  require  the  appoint- 
ment of  a  flagman.    Orand  Trunk,  etc.,  R.  Co,  v.  State,  695,  700  (8). 

84.  Complaint, — Railroad  Commission, — Orders, — Setting  Aside, — 
A  complaint  to  set  aside  or  modify  an  order  of  the  railroad  com- 
mission requiring  the  maintenance  of  an  interlocking  switching 
device  must  affirmatively  show  that  the  order  is  unjust  or  un- 
warranted by  law. 

Orand  Trunk,  etc,,  R,  Co.  v.  Railroad  Com,,  etc.,  168, 175  (3). 

85.  Complaint. — Railroad  Commission. — Orders. — Setting  Aside. — 
Appeal. — ^A  complaint  to  set  aside  or  modify  an  order  of  the  rail- 
road commission  requiring  the  maintenance  of  an  interlocking 
switching  device  does  not  constitute  an  appeal  from  such  order. 

Orand  Trunk,  etc.,  R.  Co,  v.  Railroad  Com.,  etc.,  168, 175  (4). 

86.  Complaint, — Replevin. — Description. — ^A  complaint  in  replevin 
describing  the  property  sought  to  be  replevied  as  '*a  certain  car 
plant,  which  is  in  the  possession  of  said  defendant  corporation 
near  Bunker  Hill  in  said  county,"  sufficiently  identifies  the  prop- 
erty in  dispute.      Indiana  Union  Traction  Co,  v.  Bick,  451, 453  (1). 

87.  Complaint. — Conclusions. — Facts. — Street  Railroads, — Passen- 
fjers. — An  allegation  that  the  plaintiff  was  allowed  to  ride  on 
defendant  street  railroad  company's  oar  **for  his  own  conven- 
ience and  not  because  it  was  necessary  in  the  performance  of 
any  labor  for  .the  defendant"  is  one  of  fact,  and  shows  the  cir- 
cumstances under  which  plaintiff  was  riding. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 189  (1). 

88.  Complaint. — Passengers. — Street  Railroads. — Free  Tickets, — A 
complaint  alleging  that  the  defendant  street  railroad  company 
furnished  plaintiff's  decedent  a  ticket  good  on  any  car;  that  he 
took  passage  on  one  of  defendant's  cars;  that  by  reason  of  the 
negligence  of  defendant's  employes  he  was  killed,  and  that  he 
was  allowed  to  ride  for  his  own  convenience  and  not  In  the  per- 
formance of  any  labor  for  defendant,  states  a  cause  of  action, 
the  si)ec^lfic  allegations  being  insufficient  to  show  that  the  dece- 
dent was  a  mere  fellow  servant,  and  not  a  passenger. 

Indianapolis  Traction,  etc,  Co.  v.  Romans,  184, 190  (3). 
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80.  Complaint, — Master  and  8ervant,^In  Line  of  Duty. — street 
Railroadt.'^NeffUgenm.w^  eomplaiiit,  hy  a  vawenger,  alleging 
that  defendant  street  railroad  conpaay  '*b|r  and  tlmmgh  its  aenr- 
ants,  who  were  in  charge  of  aald  car,  •  «  •  negligently  ran 
Bald  oar*'  into  a  railroad  train,  causing  plaintilTs  injuries,  shows 
that  such  servants  were  In  charge  of  the  car. 

Indianapolis  Traction,  etc,  Co.  y.  Formes,  203, 205  (1). 

90.  Complaint — Canicr  atid  Passenger. — Street  Railroads, — Neg- 
ligence.— A  complaint  alleging  that  the  plaintiff  was  a  passeng^ 
on  defendant  street  railroad  company's  car,  and  that  as  she  was 
alighting  therefrom  the  motorman  negligently  started  the  car, 
causing  her  to  fall  and  receive  injuries,  states  a  cause  of  action. 

Indianapolis  Traction,  elc,  Co.  v.  Miller,  403, 401  (2). 

91.  Complaint.^Motion  to  Make  More  Speciflc^Interurban  Rail- 
roads.— Negligence. — ^A  motion  to  make  more  specific  a  complaint 
against  an  interurban  railroad  company,  alleging  that  defend- 
ant suddenly  started  the  car  after  inviting  plaintiff  to  alight 
and  after  plaintiff  had  stepped  down  upon  the  step  of  the  car, 
by  showing  whether  the  car  had  fully  stopped  prior  to  the  acci- 
dent or  was  slowly  moving,  should  be  overruled. 

Louisville,  etc..  Traction  Co.  v.  Leaf,  214, 215  (1 ). 

92.  Complaint. — Intenirban  Railroads. — Negligence. — A  complaint 
alleging  that  the  conductor  of  defendant  interurban  railroad 
company's  car  invited  plaintiff,  a  passenger,  to  alight ;  that  plain- 
tiff stepped  down  on  the  step,  at  which  time  the  motorman,  with- 
out warning,  suddenly  started  such  car  with  a  lurch,  thereby 
throwing  plaintiff  upon  the  ground,  to  his  injury,  is  sufficient 

Louisville,  etc.,  Traction  Co.  v.  Leaf,  214, 216  (2). 

93.  Complaint. — Recitals. — Proximate  Cause. — Street  Railroads. — 
A  complaint  against  a  street  railroad  company  for  negligence  in 
running  a  car  near  plaintilTs  team,  when  the  motorman  saw 
plaintlflTs  danger,  is  bad,  where  its  allegations  are  recitals  only, 
and  where  it  fails  to  show  that  such  motorman's  conduct  was  the 
proximate  cause  of  plaintiff's  injury. 

Folz  V.  Evansville  Electric  Railway,  307, 300  (2) . 

94.  Complaint. — Suretyship  and  Guaranty.-^Contracts. — Compli- 
ance tcith  Terms. — A  complaint  on  a  contract  of  suretyship  must 
show  that  the  plaintiff  acted  within  the  terms  thereof. 

First  Nat.  Bank  v.  Goldsmith,  592, 595  (3). 

95.  Complaint. — Suretyship  and  Guaranty. — ^A  complaint  showing 
that  plaintiff  advanced  money  to  defendant's  agents,  with  which 
they  bought  for  Rr»ot  cash  and  shipi)ed  to  defendant  a  car  load 
of  lemons,  and  that  defendant  had  contracted  with  plaintiff  to 
repay  to  plaintiff  money  advanced  by  plaintiff  to  such  agents  for 
spot  cash  purchases  of  lemons  in  car  lots,  is  sufficient 

First  Nat.  Bank  v.  Goldsmith,  592, 59G  (4). 

96.  Complaint. — Uncertainty. — Motion  to  make  More  Specific. — 
Where  uncertainty  appears  upon  the  face  of  the  complaint,  a 
motion  to  make  more  specific  is  the  proper  remedy. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 700  (0). 

97.  Motion  for  New  Trial. — Caption.— The  filing  of  a  motion  for 
a  new  trial  in  a  case,  naming  in  the  caption  only  the  first  de- 
fendant therein,  is  a  defect  so  extremely  technical  as  not  to 
merit  serious  consideration.  Brandt  y.  Hall, 651, 055  (A). 
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08.  Parties^, — Settl^xent  of  Rights  in  One  4c^<on.— The  modern 
tendency  is  to  sweep  away  ancient  and  useless  forms  and  tech- 
nicalities and  determine,  In  a  single  action,  the  substantial  rights 
of  the  parties  to  a  transaction. 

Lake  Ene,  etc,,  «.  Co.  v.  HoVbs,  511, 517  (7). 

98.  Partie*, — Jn9urcmce. — SiaUroads,  —  Equitable  Rights, — Cross- 
Complaint. — Where  an  Insurance  company  i)ay8  for  a  portion  of 
the  assured's  loss  caused  by  the  negligence  of  a  railroad  company 
In  burning  assured^s  property,  such  owner  may  maintain  his  ac- 
tion claiming  the  whole  amount  and  make  the  insurer  a  defend- 
ant, under  S269  Burns  1901,  §268  R.  S.  1881,  without  showing 
any  reason  for  failure  to  Join  the  Insurer  as  plaintiff;  and  the 
Insurer  may  then  set  up  its  rights  in  a  cross-complaint,  demand- 
ing its  share  of  the  recovery. 

Lake  Erie,  etc.,  R,  Co,  y.  H(ibhs,  611, 518  (8). 

100.  A«o<lafo.-— Pleadings  should  allege  the  facts  directly  and  not 
by  recital.  Brandt  t.  Efdl,  651, 655  (3) . 

POLIC£  POWER— 

Exercise  of,  by  railroad  commission,  see  Railroads,  32. 

Ck>ntract  rights  preserved,  where  possible,  in  exercise  of,  see  Ck>N- 

TBACTS,  9;  Grand  Trunk,  etc,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 

177  (7). 

PBXKCIPAIi  AND  AOEKT— 

See  GuABDiAK  AND  Wabd;  Insurance;  Intoxicating  Liquobs. 
Conflicting  evidence  that  defendant  executed  contract  as  agent, 

not  weighed  on  appeal,  see  Appeal,  67;  Burk  v.  Matthews  Glass 

Co.,  81,  83  (2). 
Liability  of  insurance  company  for  fraud  of  agent,  see  Damages, 

11;  Bart  ford  Life  Ins.  Co.  v.  Hope,  354,  367  (11). 
City  council,  agent  for  property  owners,  in  making  street  assess- 
ment,   see   Municipal   Cobposations,    14;    Boswell   v.    City   of 

Marion,  289,  294  (3). 
Service  of  process  on  agent,  when  sufficient,  see  Process;  Wprtfi' 

ington  v.  Qualkinbush,  554. 
Situs  of  property,  in  hands  of  agent,  for  taxation,  see  Taxation.  2. 
Instructions  in  case  of  action  by  principal   against  sureties  of 

agent,  see  Trial,  63. 

Suretyship.— ^Authority. — Scope  of. — Contracts. — Where  a  principal 
contracted  to  repay  to  a  bank  all  money  advanced  by  It  to  the 
principars  agents  for  the  purchase  of  lemons  in  car  lots  for 
spot  cash,  the  fact  that  such  agents  had  bills  of  lading  executed 
In  their  own  names  as  consignors  and  consignees  cannot  Justify 
the  principal  in  refusing  to  reiiay  the  money  advanced  in  accord- 
ance with  the  terms  of  such  contract. 

First  Nat.  Bank  v.  Goldsmith,  582, 596  (6). 

P8IH0XFAL  ASTD  SUBBTY— 

In  mortgage  of  wife's  property,  see  Bills  and  Notes,  1,  2;  Wred- 

man  v.  Palls  City  Sav.,  etc.,  Assn.,  478. 
Propriety  of  disability  of  wife  to  become  surety,  for  legislature,  see 

Contracts,  16;   Wredman  v.  Falls  City  Sav.,  etc.,  Assn.,  478, 

480  (3). 
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Nonresidents.-^ fflce. — Agenay. — Landlord  and  Tenant.— In  an  ac- 
tion against  a  nonresident,  growing  out  of  transactions  with  hiH 
farm  tenant  who  maintained  an  office  on  the  farm,  for  the  trans- 
action of  such  nonresident*s  business,  process  served  uix)n  such 
tenant  gives  the  court  Jurisdiction  to  render  a  personal  Judgment 
against  such  nonresident.  Worthington  y.  Quaikinbush,  554. 

PBOXIMATE  CAUSE— 

See  Negligence. 

QUIETIKO  TITLE— 

Complaint  for,  as  against  oil  and  gas  lease,  see  Pleadino,  68; 
Erie  Crawford  Oil  Co.  v.  Meeks,  156,  158  (1). 

DescHption.—The  court  cannot  quiet  the  title  of  a  claimant  to 
land,  where  the  description  is  so  indefinite  that  the  land  cannot 
be  located.  Pittinger  v.  Ramage,  486,  ^91  {4) . 

BAILBOAD  COMMISSIOK— 

See  Pleauing,  84,  85;  Railboadb,  30-94. 

EAILBOAD&- 

See  Cabriebs;  Damages. 

Liable  to  insurer  paying  loss  caused  by  negligence  of  railroad  com- 
pany, see  Action,  5;  Lake  Erie,  etc.,  R.  Co.  v.  ifo&&«,  511, 516  (4). 

Contracts  as  to  expense  of  maintenance  of  crossings,  as  affected 
by  exercise  of  railroad  commission  act,  see  Contbactb,  9-12; 
Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168. 

Contributory  negligence  of  infants,  see  Infants,  1. 

Ordinances  may  regulate  street-car  crossings  of,  see  Municipal 

COBPOBATIONS,  16. 

Complaints  against,  see  Pleading.  69-85. 

Joinder  of,  with  insurance  company  in  action  for  fire,  see  Pleadino, 
98,  99. 

As  to  maintenance  of  flagmen,  see  Statutes. 
For  instructions  in  cases  against  see  Tbial. 

1.  Btreet  Crossings. — Duty  of  Traveler.—  Ordinary  Care. — ^A  trav- 
eler is  required  to  use  only  ordinary  care  to  prevent  injury  In 
passing  over  a  railroad  street  crossing,  such  care  being  what  an 
ordinarily  prudent  person  would  use  under  the  circumstances. 

Baltimore,  etc,  R.  Co.  v.  Rosborough,  14, 18  (1). 

2.  Street  Crossing. — Travelers. — Look  and  Listen. — It  is  the  duty 
of  the  traveler,  before  crossing  a  railroad  track,  to  look  and 
listen;  and  he  is  presumed  to  see  what  he  could  have  seen  and 
to  hear  what  he  could  have  heard. 

Baltimore,  etc.,  R.  Co.  v.  Rosborough,  14, 18  (2). 
S.    Street  Crossings. — Travelers. — Look  and  Listen. — From   What 
Place. — A  traveler  in  crossing  a  railroad  track  must  use  ordinary 
care  in  selecting  a  place  from  which  to  look  and  listen  for  ap- 
proaching trains. 

Baltimore,  etc.,  R.  Co.  v.  Rosborough,  14, 18  (3),  19  (3). 
4.    Crossings. — Failure   to  Look. — Contributory   liegligence. — Fail- 
ure of  a  pedestrian  to  look  for  an  approaching  train,  while  within 
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from  ten  to  thirteen  feet  of  the  street  crossing,  does  not,  as  a 
matter  of  law,  constitute  contributory  negligence. 

Baltimore,  etc,  R.  Co,  v,  Roshorough,  14, 18  (4). 
6.  Negligence. — Contributory, — Street  Crossings,  —  Ordinances.  — 
Where  defendant  railroad  company,  in  violation  of  a  city  ordi- 
nance, "kicked"  a  car,  without  a  lookout,  over  a  street  crossing 
at  the  rate  of  from  ten  to  fifteen  miles  an  hour,  striking  the 
plaintiff,  who  was  crossing  the  track  and  who  had  vainly  looked 
for  approaching  cars  before  he  crossed  a  parallel  track  from 
ten  to  thirteen  feet  away,  and  who  was  seen  by  defendants* 
watchman  all  of  the  time  but  was  given  no  warning,  such  plain- 
tiff is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence. 

Baltimore,  etc,  R,  Co,  v.  Roshorough,  14, 19  (7). 
6.  City  Ordinances, — Watchmen. — Presumptions. — ^A  pedestrian 
has  the  right  to  presume,  in  the  absence  of  evidence  to  the  con- 
trary, that  railroad  companies  will  obey  city  ordinances  and  that 
their  watchmen  at  the  street  crossings  will  give  timely  notice  of 
impending  danger. 

Baltimore,  etc.,  R.  Co,  v.  Roshorough,  14, 21  (8). 
T  Negligence. — Contributory. — City  Ordinances. — Presumptions,  — 
The  failure  of  a  railroad  company  to  obey  city  ordinances  exerts 
not  only  a  great  Influence  in  determining  whether  the  company 
was  guilty  of  negligence,  but  also  whether  the  plalntiCF  was 
guilty  of  contributory  negligence. 

Baltimore,  etc,  R,  Co,  v.  Roshorough,  14, 21  (9). 

8.  Flagmen, — Warning, — Travelers  using  the  city  streets  have  a 
right  to  rely  upon  the  flagman's  performance  of  duty  in  giving 
notice  of  danger  from  the  approach  of  trains. 

Baltimore,  etc.,  R.  Co.  v.  Roshorough,  14, 22  (10). 

9.  *'Flying  SuHtches,'' — Contributory  Negligence. — Question  for 
Jury, — Whether  plaintiff  was  guilty  of  contributory  negligence 
in  crossing  a  railroad  track  at  a  street  Intersection  in  front  of  a 
"flying  switch"  is  a  question  for  the  Jury  under  all  of  the  facts. 

Balthnore,  etc.,  R.  Co.  v.  Rosborough,  14, 23  (11). 

10.  Street  Crossings. — Flagmen. — It  is  the  duty  of  a  railroad  com- 
pany to  station  flagmen  at  its  much-used  street  crossings. 

Cleveland,  etc.,  R.  Co.  v.  ScJineider,  38, 46  (11). 

11.  Negligence. — Contributory. — Invitation. — The  law  does  not  re- 
quire the  same  diligence  from  a  party  allured  to  his  injury  by 
the  defendant,  as  from  one  not  so  allured. 

Cleveland,  etc,  R.  Co.  v.  Schneider,  38, 46  (12). 

12.  Street  Crossings, — Negligence. —  Contributory. — Question  for 
Jury. — Where  a  traveler  relies  upon  a  street-crossing  signal  bell 
which  gives  no  warning  of  the  approaching  train,  and  then  upon 
approaching  the  crossing,  the  track  being  obscun^d  by  building?, 
she  looks  and  listens  vainly  for  an  approaching  train,  and,  as 
she  drives  upon  the  track,  is  struck  by  a  train  traveling  at  sixty 
miles  an  hour,  receiving  injuries,  the  questions  of  negligence  and 
contributory  negligence  are  for  the  Jury. 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  38, 46  (13). 

13.  Flagmen. — Duty  to  Maintain. — Evidence. — Evidence  showing 
that  defendant  railroad  conijiany  maintained  four  tracks,  two 
passenger  tracks,  one  passing  track  and  one  storage  track,  over 
a  highway,  supix>rts  a  Judgment  that  such  company  is  liable  to 
a  penalty  for  failure  to  maintain  a  flagman  at  such  crossing,  the 
board  of  commissioners  having  ordered  the  appointment  of  one 
for  such  crossing,  under  §5260  Bums  1908.  Acts  1891,  p.  364.  §1. 

Orand  Trunk,  etc.,  R.  Co.  v.  State,  695,  701  ( 13) . 
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14.  Injuries  at  Crossing. — Infants, — Care. — ^A  railroad  company 
which  has  set  its  cars  on  the  side-track  in  such  manner  that 
they,  together  with  buildings,  cut  off  a  ten  year  old  boy^s  view 
of  an  approaching,  past-due  train,  is  liable  for  killing  such  boy, 
though  he  might  have  seen  the  train  if  he  had  looked  when 
within  a  few  feet  of  the  track,  it  being  further  shown  that  the 
company's  signal  bell  did  not  ring  as  usual  at  the  approach  of 
such  train.  Baltimore,  etc.,  R.  Co.  v.  Hickman,  315, 318  (2) . 

15.  Trespassers. — Streets. — Pedestrians. — ^A  pedestrian  traveling 
on  a  railroad  track,  the  right  of  way  of  which  is  the  property  of 
the  company,  is  ordinarily  a  trespasser;  but  If  such  railroad  is 
laid  out  in  a  street,  and  such  street  has  never  been  vacated,  he 
is  not  a  trespasser.     Manion  v.  Lake  Erie,  etc.,  B.  Co.,  669, 572  (4). 

16.  Rights  of  Way. — Use  of,  by  Public— The  use  by  pedestrians 
of  a  railroad  right  of  way  for  highway  purposes  does  not  prove 
either  an  implied  dedication  or  a  prescriptive  right 

Manion  v.  Lake  Erie,  etc.,  R.  Co.,  569, 573  (6). 

17.  Rights  of  Way  in  Street. — Care. — It  is  the  duty  of  a  railroad 
company  operating  its  trains  over  or  along  a  street  to  keep  a 
vigilant  lookout  for  persons  on  the  track. 

Manion  v.  Lake  Erie,  etc.,  R.  Co.,  569, 573  (7) . 

18.  Passengers. — Duty  to  Protect. — It  is  the  duty  of  a  railroad 
company  to  protect  its  passengers  from  injuries  from  third  par- 
ties, where  it  has  reason  for  suspecting  dangers  therefrom. 

Pittsburgh,  etc.,  R.  Co.  v.  Richardson,  503, 505  (2). 

19.  Passengers. — Dangerous  Exits  from  Coaches. — ^A  railroad 
company  is  not  liable  for  injuries  to  a  passenger,  caused  by  his 
stepping  upon  a  banana  peel  on  the  step  of  the  coach  from  which 
he  was  alighting,  such  peel  being  thrown  there  by  some  third 
party,  without  the  knowledge  of  the  company,  and  which  had 
lain  there  only  a  short  time. 

Pittsburgh,  etc.,  R.  Co.  v.  Rose,  240, 254  (8). 

20.  Setting  Fires. — Insurance. — Subrogation. — Equitable  Assign- 
ments.— Where  an  insurance  company  pays  to  the  assured  the 
loss  caused  by  the  negligence  of  a  railroad  company  in  burning 
the  insured  property,  such  payment  amounts  to  an  equitable  as- 
signment of  so  much  of  the  assured's  claim  against  such  railroad 
company,  and  subrogates  the  insurance  company  to  the  rights  of 
the  assured  in  enforcing  same. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobbs,  511, 515  (2). 

21.  Fires. — Insurance. — Excess. — An  assured,  who  suffers  a  loss  in 
oxcesa  of  the  insurance  received  on  account  of  a  loss  caused  by 
a  fire  negligently  set  by  a  railroad  company,  has  the  right  to 
recover  such  excess  from  such  railroad  company. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobbs,  511, 515  (3). 

22.  Negligence. — Setting  Fires. — Question  for  Jury. — Whether  a 
railroad  company  was  negligent,  under  all  of  the  circumstances, 
in  operating  an  engine  which  emitted  coals  of  fire  as  large  as 
beans  and  i)eas,  is  a  question  for  the  Jury. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobbs,  511, 521  (13). 

23.  Killing  Stock.— Liability. --RRWrosids  are  liable  for  stock  killed, 
where  such  stock  strayed  upon  the  track  at  a  point  where  the 
track  was  not  fenced. 

Cleveland,  etc.,  R.  Co.  v.  MOUr,  165, 167  (4). 

24.  Killing  Stock. — Fences.— A  railroad  company  is  liable  for  stock 
killed  by  its  trains  uiwn  its  track,  where  its  employes  in  repair- 
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ing  the  teaice  along  its  right  of  way  left  the  gate  unfastened  so 
that  such  stock  wandered  upon  the  track,  such  employes  having 
assured  the  stock  owner  that  the  gates  would  be  left  securely 
fastened.  Baltimore,  etc.,  B.  Co,  v.  Zollman,  233, 235  ( 1 ) . 

25.  Failure  to  Fence. — A  railroad  company,  which,  in  repairing 
Its  fence  along  its  right  of  way,  leaves  a  gate  insecure  over  night, 
is  liable,  under  §5323  Burns  1901,  Acts  1885,  p.  224,  §1.  requiring 
it  to  fence  its  right  of  way,  for  stock,  which  escapes  thereby,  and 
is  killed  by  its  trains. 

Baltimore,  etc,  R.  Co,  v.  Zollman,  233, 235  (2) . 

26.  Fences. — Repairing  by  Landowner. — Discretion. — ^Where  a  rail- 
road company,  upon  demand,  refuses  to  repair  its  fence  along  its 
right  of  way,  the  abutting  landowner  is  entitled  to  use  his  dis- 
cretion, subject  to  Judicial  review,  whether  he  should  use  the 
old  and  decayed  materials  in  making  repairs,  or  should  build  a 
new  fence.  Vandalia  R.  Co.  v.  Seltenright,  659, 660  ( 1 ) . 

27.  Fences. — Location. — Where  a  railroad  company  refused,  upon 
demand,  to  repair  the  fence  along  its  right  of  way,  an  abutting 
landowner,  building  a  new  fence  upon  a  line  staked  by  the  com- 
pany's supervisor,  is  entitled  to  recover,  though  such  fence  be  a 
few  inches  from  the  true  line. 

Vandalia  R.  Co.  v.  Seltennght,  659, 661  (2). 

28.  Fences. — Conditions  Precedent. — Fencing  by  Landowners. — ^In 
order  that  an  abutter  may  compel  a  railroad  company  to  pay  for 
his  erection  of  a  fence  along  its  right  of  way  it  is  not  necessary 
to  prove  that  he  has  a  ''lawful*'  fence  in  good  repair  around  the 
other  portions  of  his  field. 

Vandalia  R.  Co.  v.  Fetters,  615, 618  (3). 

29.  Fences. — Replacing  Old,  with  New. — Statutes. — Where  a  rail- 
road company  has  permitted  its  fence  along  its  right  of  way  to 
decay,  and  the  abutter  has  been  compelled  to  erect  a  new  fence 
in  its  stead,  he  has  a  right  of  recovery  under  §5325  Bums  1901, 
Acts  1885,  p.  224,  §3.  i)rovidlng  for  the  "repair"  of  a  right  of 
way  fence  by  the  abutting  landowner. 

Vandalia  R.  Co.  v.  Fetters,  615, 619  (4) . 
80.    Commission.  —  Authority.  —  Interlocking  Switches.  —  The  au- 
thority of  the  railroad  commission  to  determine  a  proceeding  to 
compel  railroad  companies  to  maintain  interlocking  switches  is 
purely  statutory. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 173  (1) . 

31.  Commission. — Finality  of  Acts  of. — Interlocking  Switches. — 
The  action  of  the  railroad  commission  In  making  an  order  requir- 
ing railroad  companies  to  maintain  interlocking  switching  devices 
is  not  final,  since  §5405f  Bums  1905,  Acts  1905,  p.  83,  §6,  pro- 
viding that  railroad  companies  may  file  a  petition  in  court  to 
determine  the  Justice  or  injustice  of  such  order,  establishes  the 
rights  of  the  parties  to  a  Judicial  hearing. 

Orand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 173  (2). 

82.  Contracts. — Superseding  Police  Potcer.— Railroad  companies, 
by  contracting  as  to  the  maintenance  of  crossings,  cannot  pre- 
clude the  enactment  and  enforcement  of  laws,  under  the  police 
power,  regulating  such  crossings. 

Orand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 176  (5). 

88.  Contracts.— Interlocking  Switches. — Commission. — Duty  in  Ap- 
portioning Expenses. — Where  railroad  companies  have  a  contract 
fixing  their  respective  rights  and  duties  in  reference  to  the  main- 
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tenance  of  a  railroad  crossing,  the  railroad  commission.  In  mak- 
ing its  order  for  the  maintenance  of  an  Interlocking  switching 
device,  should,  In  apportioning  the  cost  thereof,  consider  the 
rights  and  duties  of  the  parties  under  such  contract 

Grand  Trunk,  etc.,  R,  Co,  v.  Railroad  Com.,  etc.,  168, 176  (6). 
34.  Commission. — Interlocking  Switches. — Contracts. — ^Where  the 
railroad  commission,  in  ordering  the  construction  and  mainte- 
nance of  Interlocking  switches  at  a  certain  railroad  crossing, 
apportions  the  cost  thereof  so  as  Justly  to  preserve  and  enforce 
the  contract  rights  of  such  companies,  its  order  will  be  upheld 
by  the  courts. 

Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  168, 179  (11). 

BEAL  PBOPEBTY^ 

See  BouNDABiEs;  Descent  and  Dibtbibution ;  Basements;  Es- 
tates; Wills. 

Restitution  of  possession  on  appeal,  see  Appeal,  58;  Clarke  v. 
Evansville  Boat  Club,  420,  421  (2). 

Effect  of  deed  in  voluntary  assignment  as  to  rights  of  wife  by  sub- 
sequent marriage,  see  Assignments  fob  Beneftt  of  Cbeditobb, 
1,  2;  Miller  v.  Sichier,  465. 

Oral  contract  to  pay  agent  for  purchase  of,  good,  see  Gontbactb, 
13-15;  Collins  v.  Green,  a30. 

Sales  of,  to  pay  debts,  see  Decedents*  Estates. 

Declarations  of  title,  see  Evidence,  0. 

Timber. — Growing  trees  are  a  part  of  the  freehold. 

Delaware,  etc.,  Tel.  Co,  v.  Fiske,  348, 352  (8). 

BEMOVAL  OF  CAUSES— 

See  Pleading,  75. 

Motive  in  joinder  Immaterial,  though  result  is  prevention  of  re- 
moval to  federal  court,  see  Action,  9;  Louisville,  etc.,  R.  Co.  v. 
Gollihur,  480,  484  (2). 

BEPLEVIN— 

Instructions  In  case  of,  see  Tbial,  70. 

Description  of  property  by  complaint  In,  see  Pleadii^o,  86;  Indiana 
Union  Traction  Co.  v.  Dick,  451,  453  (1). 

1.  Value  of  Property. — Verdict. — Where  the  property,  in  an  action 
In  replevin,  has  been  delivered  to  the  plaintiff  before  verdict,  such 
verdict,  if  in  plaintiff's  favor,  need  not  state  the  value  of  such 
property,  though  the  code  (§558  Burns  1901,  §549  R,  S.  1881) 
provides  that  the  Jury  shall  assess  the  value  of  the  property  to- 
gether with  the  damages  for  the  taking  and  detention. 

Indiana  Union  Traction  Co.  v.  Bick,  451, 455  (3), 

2.  Delivery  Bond. — Possession. — Estoppel. — ^A  defendant,  in  a  re- 
plevin action,  who  executes  a  delivery  bond  for  the  retention  of 
the  possession  of  the  proijerty  in  dispute,  is  conclusively  estopped 
to  deny  that  such  property  was  In  its  possession  at  the  time  of 
its  seizure,  under  the  writ,  by  the  sheriff. 

Indiana  Union  Traction  Co.  v.  Bick,  451, 456  (6). 
BESCISSIOK— 
See  Sales. 

Of  Insurance  policy  for  breach  of  warranty,  see  Contbacts,  19,  20; 
Modem  Woodmen,  etc.,  v.  Vincent,  711. 
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''BESZDEKT"-^ 

See  WoBDS  and  Phbasks,  2. 

BBS  IPSA  LOQUmnEl— 
See  Negligence,  12-14. 

BES  JUDICATA^ 

See  Judgment. 

BIGHTS  OF  WAY— 

See  Easements. 

8ALE&- 

See  Intoxicating  Liquobs. 

Of  real  estate  to  pay  debts,  see  Decedents'  Estates. 

Evidence  showiDg  mistake  In  sale  of  drug,  see  Appeal,  68;  Knoefel 

Y.  Atkins,  42S,  432  (2). 
Oral  contracts  for  payment  for  purchase  of  real  estate,  valid,  see 

Contbacts,  13-15;  Collins  v.  Oreen,  630. 
Retention  of  title  does  not  waive  right  to  mechanic's  lien,  see 

Mechanics'  Liens,  2;  Elwood  State  Bank  v.  Mock,  685,  687  (3). 
Meaning  of  "spot  cash,"  see  Words  and  Phbases,  1;  First  Nat. 

Bank  v.  Goldsmith,  592,  596  (5). 

1.  Implied  Warranty. — Contracts. — A  vendor  of  starch,  knowing 
that  the  vendee  Intends  to  use  the  purchased  starch  for  the  man- 
ufacture of  baking  powder,  impliedly  w^arrants  that  the  starch  so 
sold  Is  fit  for  such  purpose. 

Glucose  Sugar,  etc.,  Co.  v.  Climax  Coffee,  etc.,  Co.,  182, 184  (2). 

2.  Implied  Warranty. — Breach, — Rescission.  —  Counterclaim.  —  In 
the  case  of  a  breach  of  Implied  warranty  In  the  sale  of  goods, 
the  vendee  may  return  the  goods  and  rescind  the  contract,  or  set 
up  his  damages  In  a  counterclaim. 

Glucose  Sugar,  etc.,  Co.  v.  Climax  Coffee,  etc.i  Co^  182, 184  (3) . 

3.  Warranties. — Express. — Implied. — Contracts. — Express  warran- 
ties, contained  in  a  written  contract,  exclude  implied  ones. 

Sullivan  Mach.  Co,  v.  Breeden,  631, 637  (4) . 
SEBVTOB-^ 

See  Process. 

SET-OFF  AND  COITNTEBCLAIM— 

See  Pleading. 

SHEBIFFS— 

See  Officers. 

Fees  of,  see  Officers,  1,  2 ;  Board,  etc.,  v.  Fitzgerald,  24. 

Complaint  for  recovery  of  fees,  see  Pleading,  66. 

SIDEWAIiKS— 

See  Municipal  Corporations. 
SPEOIAL  FINDINGS^ 

See  Trial,  112-121. 

Must  afflrmtitlvely  show  cause  of  ncllon,  sec  Judgment,  4. 
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STATUTE  OF  FBAUDS— 

See  Fbauds,  Statute  of. 

STATTTTE&» 

See  Drains;  Exemptions. 

For  statutes  cited  and  construed,  see  p.  xxvli. 

1.  Construction. — When  Necessary, — Where  the  language  of  a  stat- 
ute Is  plain  and  free  from  ambiguity,  and  not  contradictory  of 
former  enactments,  there  is  no  ground  for  construction. 

Starr  v.  Board,  etc.,  7, 9  (1). 

2.  Construction. — Intention. — ^The  purpose  of  statutory  construc- 
tion is  to  ascertain  the  legislative  intent,  and  the  giving  effect 
thereto.  Starr  v.  Board,  etc.,  7, 9  ( 2 ) . 

3.  Words  and  Phrases. — Ordinary  Meaning. — ^The  ordinary  mean- 
ing will  be  given  to  words  and  phrases  used  in  a  statute,  unless 
to  do  so  would  defeat  the  legislative  intent  as  gathered  from  a 
consideration  of  the  whole  act.  Starr  v.  Board,  etc,  7, 10  (3) . 

4.  Construction. — Consideration  of  Prior  Laws. — In  construing  the 
fee  and  salary  law  of  1805  (Acts  1895,  p.  319)  the  court  will 
examine  prior  laws  on  such  subjects  to  ascertain  the  object  of 
the  change.  Starr  v.  Board,  etc.,  7, 11  (4) . 

5.  Fees  and  Salaries.— The  purpose  of  the  act  of  1895  (Acts  1896, 
p.  319)  was,  as  nearly  as  possible,  to  place  officers  on  a  salary 

.  basis,  and  eliminate  the  fee  system.    Starr  v.  Board,  etc.,  7, 11  (5). 

6.  Fees  and  Salaries* — Words  and  Phrases. — **Compensation,** — 
The  word  '^compensation,"  as  used  in  S6426  Bums  1901,  Acts 
1895,  p.  319,  S21,  imports  payment  for  official  services,  and  is  not 
synonymous  with  "salary."  Starr  v.  Board,  etc.,  7, 11  (6). 

7.  Sheriffs.— Salaries.— T\ie  fee  and  salary  act  of  1895  (Acts  1895, 
p.  319,  S122,  §6528  Burns  1001)  authorizes  the  county  sheriffs  to 
receive  not  only  the  "salary"  provided  in  said  act,  but  also  cer- 
tain designated  charges  in  addition,  including  fees  for  the  serv- 
ice of  foreign  process,  boarding  prisoners  and  mileage  in  taking 
prisoners  and  others  to  state  Institutions. 

Starr  v.  Board,  etc.,  7, 12  (7) . 

8.  Fees  and  Salaries. — Sheriffs. — Construing  §0528  Bums  1901, 
Acts  1805,  p.  310,  S122,  providing  that  certain  public  officers  shall 
"tax  and  charge  the  fees  provided  by  law  on  account  of  services 
performed  by  such  officers."  with  §(V144  Bums  1901,  Acts  1895, 
p.  319,  §30,  giving  the  sheriff  of  Delaware  county  a  certain  sum  as 
salary,  and  with  §(»420  Bums  1901,  Acts  1895,  p.  319,  §21,  pro- 
viding that  the  act  shall  not  be  construed  so  as  to  give  both 
salary  and  fees,  the  salary  provided  for  the  sheriff  of  Delaware 
county  was  intended  to  be  the  full  comiiensation  of  such  sheriff, 
"except  as  otherwise  si»ec-ifled."  Starr  v.  Board,  etc.,  7, 13  (8). 

9.  Fees  and  SalaricM. — Sheriffs. — Prhoncrs. — Admittance  and  Dis- 
charge.— \nAer  §8194  Burns  1001,  §0118  R.  S.  1881,  requiring  the 
county  sheriff  to  "keep  the  Jail,"  and  §7945  Bums  1901,  §5808 
R.  S.  1881,  requiring  the  sheriff  to  "take  care  of  the  Jail  and 
the  prisoners  therein,"  it  is  a  part  of  a  aheriff^s  official  duty  to 
take  care  of  the  Jail  and  the  prisoners;  and  since  there  Is  no 
statute  providing  for  a  charge  for  admitting  and  discharging 
prisoners,  and  no  statute  requiring  the  county  to  pay  therefor 
out  of  the  treasury,  no  fee  oau  be  collected  by  the  sheriff 
therefor.  Htavr  v.  Board,  etc.,  7. 13  (9). 
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STATXTTBS— XSontinaed. 

10.  Injustice. — Legislative  Questions, — Drains, — Possible  injustice 
to  landowners,  occurring  by  reason  of  §5627  Bums  1001,  Acts 
1885,  p.  129,  S6,  providing  that  drainage  assessments  shall  con- 
stitute a  lien  upon  the  lands  affected  from  the  date  of  the  filing 
of  the  drainage  petition,  is  a  matter  for  the  legislature  and  not 
for  the  courts.  Pierse  v.  Bronnenberg,  662, 671  (7). 

11.  Grammatical  Construction. — Intent. — ^The  courts  in  construing 
a  statute  will  ascertain  the  legislatiye  Intent,  though  they  have 
to  disregard  the  grammatical  construction  of  the  language  used. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 697  (1). 

12.  Uncertainty. — Railroads. — Flagmen  at  Highway  Crossings. — 
Section  5260  Bums  1908,  Acts  1891,  p.  364,  §1,  providing  that 
"all  railroads  owned  or  operated  in  the  State  having  more  than 
two  tracks  across  any  public  highway  or  road  and  used  for 
switching  purposes  exclusively,  or  regularly,  or  if  only  one  track 
and  used  for  switching  purposes,  said  railroad  corporation  shall 
upon  the  order  of  the  County  Commissioners  in  which  said  rail- 
road is  located,  place  a  flagman  at  said  crossing  and  maintain 
the  same  at  their  expense,"  is  not  void  for  uncertainty. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 698  (2). 

13.  Railroads. — Maintaining  Flagmen  at  Highway  Crossings. — 
Section  5260  Bums  1908.  Acts  1891,  p.  364,  §1.  providing  that 
"all  rail  roads,  owned  or  operated  in  the  State  having  more  than 
two  tracks,  ♦  ♦  ♦  or  if  only  one  track  •  ♦  ♦  said  rail- 
road corporation  shall  ♦  ♦  ♦  place  a  flagman"  at  certain 
highway  crossings,  applies  to  corporations  owning  and  operating 
steam    railroads.       Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 698  (3) . 

14.  Railroads. — Location. — Section  one  of  the  act  of  1891  (Acts 
1891,  p.  364,  §5260  Bums  1908),  providing  that  "said  railroad 
corporation  shall,  uijon  the  ord€»r  of  the  County  Commissioners 
in  which  said  railroad  is  located,  place  a  flagman**  at  certain 
highway  crossings,  refers  to  the  board  of  commissioners  having 
the  power  to  make  such  order  for  the  appointment  and  mainte- 
nance of  a  flagman.  * 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 698  (4) . 

16.  Railroads.—Flagmen.—Bectlon  5260  Bums  1908,  Acts  1891, 
p.  364,  §1,  providing  that  "said  railroad  corporation  shall,  upon 
the  order  of  the  County  Commissioners  in  which  said  railroad 
is  located,  place  a  flagman"  at  certain  highway  crossings,  em- 
powers the  board  of  commissioners  of  any  county  through  which 
such  railroad  passes  to  make  the  requisite  orders  for  flagmen 
within  such  county. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 698  (5). 

16.  Railroads.— Flagmen. — Expenses. — Section  5200  Bums  1908, 
Acts  1891,  p.  364,  §1,  providing  that  "said  railroad  coriK)ration 
shall,  upon  the  order  of  the  County  Commissioners  ♦  ♦  • 
place  a  flagman  at  said  crossing  and  maintain  the  same  at  their 
expense,"  imports  that  the  expense  should  be  borne  by  such  rail- 
road corporation,  the  plural  "their"  being  evidently  intended  for 
the  singular  "its."     Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 699  (6). 

17.  Words  and  Phrases. — "Transaction.'' — Counterclaim.  —  'ttie 
word  "transaction,**  as  used  in  §354  Bums  1901,  §351  R.  S.  188t 
is  not  synonymous  with  "contract,**  as  therein  used,  but  imports 
something  additional. 

Excelsior  Clay  Works  v.  DeCamp,  26, 32  (8) . 
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STREET  BAILBOABS— 

See  Cabbiebs;  Damages. 

Settlements  obtained  by  fraud,  voidable,  see  Compbomise  aito  Set- 
tlement, 1 ;  Indianapolis  Traction,  e-tc,  Co.  v.  Formes,  202,  211 
(10). 

Contributory  negligence  of  infants,  see  Infants,  2. 

Complaints  in  eases  against,  see  Pleading,  87-90. 

For  Instructions  in  actions  against,  see  Trull. 

1.  Alighting  of  Passengers. — Evidence. — Conflict. — Where  there 
was  evidence  showing  that  the  plaintiff,  a  passenger  on  a  street 
railway,  attempted  to  alight  from  the  car  immediately  after  it 
stopped,  and  the  car  started,  throwing  her  to  the  street  and 
injuring  her,  a  verdict  in  her  favor  w^ill  not  be  disturbed,  though 
some  witnesses  testified  that  the  car  had  stopped  a  minute  and 
a  half  before  the  plaintiff  attempted  to  alight. 

Evansvillc  Electric  Railway  v.  Lerch,  147, 149  (1 ) . 

2.  Passengers. — Riding  on  iieats. — Contributory  Negligence. — ^Pas- 
sengers, riding  on  the  seats  provided  in  a  summer  car,  cannot 
be  held  guilty  of  contributory  negligence  as  a  matter  of  law, 
where  the  car  in  rounding  a  curve  hurls  them  from  the  seat  to 
the  ground  and  runs  over  them. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100, 102  (1). 

3.  Passengers. — Contributory  Negligence. — Where  a  passenger  is 
injured  while  in  his  proper  place  in  the  street-car,  the  question 
of  contributory  negligence  does  not  arise. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100, 103(3). 

4.  Railroad  Crossings. — Negligence. — Contributory. — A  street  rail- 
road company  is  guilty  of  negligence  in  running  its  car  upon  a 
railroad  crossing,  without  first  investigating  whether  a  train  is 
near,  and  without  attempting  to  stop  the  car;  and  a  passenger 
killed  thereby  is  free  from  contributory  negligence. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184. 193  (G),  195  (6). 

5.  Passengers. — W?io  Arc. — An  employe  of  a  street  railroad  com- 
pany seated  on  the  front  seat  of  a  passenger-car  and  using  an 
ordinary  transfer  given  with  the  ordinary  car  ticket  is  a  pas- 
senger. Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 194  (7), 

6.  Carriers. — Passengers, — Free  Tickets. — A  servant  of  a  street 
railroad  company  riding  to  his  home  after  the  close  of  his  day's 
work,  on  a  free  ticket  issued  by  such  company  for  his  conven- 
ience, is  a  passenger,  and  not  a  fellow  servant  of  those  in  charge 
of  the  car. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 196  (14). 

7.  Excessive  fipccd. — Travelers. — Contributory  Negligence. — Pre- 
sumptions. — Travelers  have  the  right  to  nssume  that  street-cars 
will  be  oi>erated  at  nn  ordinary  and  lawful  si)eed;  and  they  are 
not  guilty  of  contrilmtory  negligence  in  acting  upon  such  as- 
sumption, unless  they  have  knowledge  to  the  contrary. 

Indianapolis  8t.  R.  Co.  v.  Hoffman,  r>08.  510  (3). 

8.  Excessive  Speed. — Collisions. — A  street  railroad  company,  op- 
erating a  car  at  an  excessive  speed,  cannot  escape  liability  for 
a  collision  which  it,  in  the  exercise  of  ordinary  care,  could  have 
prevented  but  for  such  ex(»e8s. 

Indianapolis  St.  R.  Co.  v.  Dcmaree,  228, 231  (4).' 

9.  Exercise  of  Care— Judicial  Absolution  from  Liability. — Street 
railroad  coiiiimnies  should  brise  fre(Mlom  from  liability  upon  the 
exercise  of  care  commeusurate  with  ti»e  dangerous  results  likely 
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to  flow  from  their  collisions  with  travelers,  rather  than  ui)on 
judicial  declarations  that  the  traveler  who  falls  to  escape,  is 
ipso  facto,  guilty  of  contributory  negligence. 

Indianapolia  St.  R.  Co.  v.  Demaree,  228, 231  (6). 

10.  Negligence. — Evidence. — Evidence  that  a  boy  left  his  horse 
untied  standing  beside  the  street  railroad  track ;  that  such  horse 
stood  there  until  the  street-car  came  opposite  to  it,  when  it  be- 
cffme  frightened  and  backed  the  delivery  wagon  to  which  it  was 
hitched  against  such  car,  causing  a  collision  and  injuries  to  a 
companion  boy  riding  In  such  wagon;  that  neither  the  inexperi- 
enced motorman  operating  the  car  nor  the  experienced  motorman 
standing  by  his  side  saw  anything  to  indicate  that  the  horse 
would  take  fright;  that  the  motorman  stopped  his  car  as  soon 
as  possible  after  he  saw  the  fright  of  the  horse  and  that  he 
could  not  see  the  boy  In  the  wagon,  does  not  support  a  verdict 
that  the  company  was  guilty  of  negligence. 

Columbm  8t.  R.,  etc.,  Co.  v.  Reap,  Bao. 

STBEETS— 

See  Municipal  Cobpobations. 

SUBBOGATION— 

See  Railroads,  20. 

STJHMONS- 

See  Pbocess. 

SXTPEBSEDEAS- 

See  Appeal,  57,  58. 

StJBETYSHIP  AND  GXTABAKTY— 

See  Principal  and  Agent. 

What  constitute  contracts  of,  see  Ck)NTBAcrr8,  17,  18;  Stameta  v. 

Piano  Mfg.  Co.,  620. 
Complaint  against  surety,  see  Pleading,  94,  95. 

SXTBPBISE^ 

When  ground  for  new  trial,  see  New  Trial,  9,  10;  Bianion  v. 
Lake  Erie,  etc.,  R.  Co.,  569. 

SUBVIVINO  PABTKEBS- 

See  Partnership. 

TAXATION— 

See  Injunction. 

Complaint  to  enjoin  collection  of  taxes,  see  Pleading,  52,  64. 

1.  Discharge. — Payment  only  will  discharge  taxes. 

Nyce  y.  Schmoll,  555, 558  (2) . 

2.  Credits,— Bills  and  Notes. — Situs.— Principal  and  A(yent— Cred- 
its, notes  and  money  in  the  hands  of  an  agent,  are  taxable,  under 
S8421  Burns  1905,  cl.  7,  Acts  1903,  p.  49,  §30,  at  the  place  of  resi- 
dence of  such  agent  Nycev.  8chmoll,S55,S5S  (S). 


800  INDEX. 

TAZATIOV— Gontiiiaed. 

3.  Recovery.— 'Tuxea  voluntarily  paid  in  the  wrong  township  can- 
not be  recovered.  Nyce  v.  Schmoll,  555, 559  (4) . 

4.  Situs.— '"Inh<MtafU:*^WordM  and  Phra8e$,^atatute9.—Viidegr 
§8421  Boms  1901,  Acta  1897,  p.  250,  providing  that  "all  personal 
property  shall  be  assessed  to  the  owner  In  the  township,  town 
or  city  of  which  he  is  an  inhabitant,"  the  word  "inhabitant" 
imports  the  concurrence  of  the  owner's  habitancy  or  domicile 
with  an  Intention  of  making  such  place  his  home. 

Schmoll  V.  Schenck,  581, 587  (2). 

5.  8itu9.'-^'In?iabiiani8:'^Who  Are.— Where  a  woman  lived  with 
her  husband,  until  his  death,  at  Vevay,  and  then  to<^  up  a  tem- 
porary abode  at  Peru,  still  owning  several  houses  at  Vevay  and 
several  farms  near  there,  and  always  considered  that  as  her 
home,  and  listed  her  credits  there,  paying  taxes  thereon,  she  is 
not  an  "inhabitant"  of  Peru,  within  the  taxing  statute  (S8421 
Bums  1901,  Acts  1897,  p.  250),  and  such  property  is  not  taxable 
to  her  at  Peru.  Schmoll  T,8chenck,  581, 5&0  i4t). 

6.  General  lAahility.^Ewemptiona.'-'Statutea. — Section  8410  Bums 
1001,  Acts  1891,  p.  199,  §3,  providing  that  "all  property  •  •  • 
not  expressly  exempted,  shall  be  subject  to  taxation,"  covers 
shares  of  stock  in  a  corporation,  unless  some  other  statute  ex- 
pressly exempts  same.  Haaely  v.  Ensley.QQS,  GOl  (2). 

7.  Corporations, — Shares  of  Stock. — Exemption  of. — Statutes. — 
Section  8411  Bums  1901,  Acts  1895,  p.  21,  §1,  providing,  among 
other  things,  that  "for  the  purpose  of  taxation,  ♦  ♦  •  per- 
sonal property  shall  include  •  ♦  •  all  shares  in  foreign  cor- 
porations except  national  banks,  owned  by  inhabitants  of  this 
State."  and  that  "shares  In  corporations,  all  the  property  of  which 
is  taxable  to  the  corporation  itself  shall  not  be  assessed  to  the 
shareholders,"  construed  with  §8460  Bums  1901,  Acts  1899,  p. 
491,  §1,  providing  that  owners  shall  set  forth  in  their  schedules 
for  taxation  "all  shares  in  foreign  corporations,  other  than 
banks,  and  their  value,"  does  not  exempt  from  taxation  shares 
in  foreign  corporations,  except  those  in  national  banks,  though 
double  taxation  results  therefrom.    HaselyY.EnsleVf5Q8,eoi  (3). 

8.  Listing  of  Property. — Presumptions. — Where  taxation  statutes 
require  that  certain  property  shall  be  listed  and  placed  on  the 
tax  duplicates,  the  necessary  presumption  is  that  such  property 
was  intended  to  be  made  taxable.    Uasely  v.  Ensley,  598, 006  (4) . 

9.  Listing  of  Property.— Statistics.—Bectlon  8460  Bums  1901,  Acts 
1899,  p.  491,  §1,' providing  for  the  listing  of  shares  of  foreign 
corporations,  other  than  national  banks,  for  taxation,  and  §8^ 
Bums  1901,  Acts  1899,  p.  491,  §2,  providing  the  form  of  schedule 
to  be  executed,  and  which  includes  the  value  of  such  shares,  are 
intended  for  taxation  purposes  and  not  for  statistical  uses  nor 
for  the  information  of  the  taxing  officers. 

Basely  v.  Ensley,  598, 606  (5). 

TELEaitAPSm  AND  TSLEPHOKSS- 

Liability  in  trespass  for  cutting  trees,  see  Tbcbpabs  ;  Delaware,  eta, 
Tel.  00.  V.  PUke,  348,  360  (3). 

■CEZT-BOOBB— 

Table  of  text-books  cited,  see  i>.  xxxl. 
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THBOBY— 

Of  cause  cannot  be  changed  on  appeal,  see  Appeal,  59,  00. 
T0BT8— 

Count^clalm  for  matter  arising  out  of  may  be  pleaded,  see  Action, 
1;  Excelsior  Clay  Works  v.  DeCamp,  26,  30  (15). 

In  action  against  joint  defendants  but  one  Judgment  can  be  ren- 
dered, see  Action,  10;  Indianapolis  Traction,  etc.,  Co.  v.  Holtz- 
claw,  311,  312  (2). 

Waiver  of,  by  action  in  assumpsit,  see  Assumpsit;  Excelsior  Clay 
Works  V.  DeCamp,  20,  86  (13). 

But  one  judgment  in  joint  action  against  joint  tort-feasors,  see 
Judgment,  1;  Indianapolis  Traction,  etc.,  Co.  v.  Holtzclaw,  311, 
312  (1). 

TRACTION  COMPANIES— 

See  Inteburban  Railboaob. 

TRESPASS— 

See  Evidence,  28,  29;  Railroads. 

Assumpsit  lies  to  recover  coal  wrongfully  taken,  see  Abbumpbit; 
Excelsior  Clay  Works  v.  DeCamp,  26,  36  (13). 

Cutting  Trees.— Telegraphs  and  Telephones. — Evidence. — Where 
the  evidence  shows  that  a  telephone  company  obtained  permis- 
sion to  attach  its  guy  wire  to  a  tree  near  plaintiflTs*  dwelling,  and 
that  it  proceeded  to  cut  the  top  and  Ilml)s  off  of  an  ornamental  pine 
tree  along  the  walk,  a  verdict  for  plaintiffs  for  damages  there- 
for is  Justifiable.         Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348, 350  (3) . 

TKIAIr- 

See  Evidence  ;  Motions  ;  New  Trial  ;  Process  ;  Verdict. 

Burden  of  proof  to  show  fitness,  on  applicant,  see  Intoxicating 
Liquors,  b;  In  re  Arszman,  218,  222  (4). 

Answers  to  interrogatories  to  jury  control  general  verdict  when  ir- 
reconcilable, see  Negligence,  4;  Tucker  d  Dorsey  Mfg.  Co.  v. 
Staley,  63,  65  (1). 

1.  Argument  to  Jury. — Misconduct. — Withdrawing. — In  an  action 
for  personal  injuries  caused  by  a  railroad  collision,  the  state- 
ment: ''Give  him  [plaintiff]  $2,000.  The  defendant  will  make 
that  much  money  in  the  time  you  are  signing  your  verdict,'* 
made  in  the  argument  to  the  jury,  is  inexcusable,  but  when 
promptly  withdrawn  from  the  jury,  by  the  judge,  upon  motion, 
does  not  warrant  a  discharge  of  the  jury. 

Southern  H.  Co.  v.  Bulleit,  457, 459  (3). 

2.  Burden  of  Proof. — Payment  of  Dues. — Insurance. — Mutual  Ben- 
efit.— The  burden  of  proving  that  a  member  of  a  fraternal  ben- 
eficiary society  failed  to  pay  his  dues,  thus  forfeiting  his  rights 
as  a  member.  Is  upon  such  society. 

Sovereign  Camp,  etc.,  v.  Cox,  266, 267  (1). 

3.  Motion  for  Continuance. — Abffencc  of  Party. — A  motion  for  a 
continuance  on  account  of  the  absence  of  the  defendant  should  be 
sustained,  where  it  is  properly  shown  that  she  was  sick  and 
unable  to  be  pri»sont;  that  her  prewnee  was  necessary  for  the 
conduct  of  the  cane  in  advising  with  counsel  and  in  giving  testi- 
mony not  obtainable  fr«Hl  others;  that  her  deiwsltiow  could  not, 

Vol.  40—51 
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on  account  of  her  mental  condition,  be  taken  at  the  time,  but 
that  it  could  probably  be  taken  within  a  month,  and  that  her 
senior  counsel,  who  had  prepared  her  defense,  was  sick  and 
unable  to  attend  at  the  trial.  Deacon  v.  Bawh,  77,  IS  (1). 

4.  Continuance,— 8tatute8,-'^eMon  413  Bums  1001,  |410  R.  S. 
1881,  providing  for  a  continuance  on  account  of  absent  evidence 
as  shown  by  affidavit,  unless  the  adverse  party  shall  admit  that 
such  absent  documentary  evidence  is  true  and  that  such  absent 
witnesses  will  testify  to  the  facts  set  out,  is  not  strictly  appli- 
cable to  a  motion  made  by  the  sole  defendant  for  a  continuance 
because  of  her  sickness  and  her  consequent  inability  to  be  pre- 
sent and  to  testify.  Deacon  v.  Rasch,  77, 80  (2). 

5.  Continuance. — Discretion. — Review. — Appeal. — The  ruling  of  the 
trial  court  on  a  motion  for  a  continuance  is  largely  discretionary, 
but  is  subject  to  review  on  appeal.        Deacon  v.  Raach,  77, 80  (3). 

6.  Issues. — Defenses. — Decedents'  Estates. — Under  §2842  Bums 
1908,  Acts  1883,  p.  151,  §11,  all  defenses,  except  set-offs  or  counter^ 
claims,  may  be  given  in  evidence,  without  answer,  in  trials  of 
claims  against  decedents'  estates.        Hunt  v.  Oshom,  640, 048  (4). 

7.  Failure  of  Evidence. — Admissions  in  Answers. — When  Available. 
— ^Where  an  answer  consists  of  the  general  denial  and  also  para- 
graphs in  confession  and  avoidance,  the  plaintiff  must  prove  all 
of  the  allegations  of  his  complaint,  and  he  cannot  rely  upon 
confessions  In  such  answers  to  establish  his  case. 

Merchants  Nat.  Bank  v.  McClellan,  1, 5  (7). 

8.  Instructions. — How  Considered. — Where  the  instructions  in  a 
cause,  considered  as  a  whole,  fairly  present  the  case  to  the  Jury, 
no  cause  for  complaint  arises  on  such  instructions. 

Evansville,  etc.,  Traction  Co.  v.  Broermann,  47, 52  (6). 

0.  Instructions. — Assuming  Facts. — ^An  instruction  that  assumes 
the  existence  of  a  controverted  fact  is  erroneous. 

.  Sasse  V.  Rogers,  197, 201  (5). 

10.  Instructions. — When  Harmless. — ^An  erroneous  instruction 
which  does  not  mislead  the  jury  is  harmless. 

Erie  Crawford  Oil  Co.  v.  Meeks,  150, 104  (11). 

11.  Instructions. — Law  for  the  Court. — Facts  for  the  Jury. — ^An 
instruction,  in  a  civil  case,  that  the  jury  "are  the  sole  judges  of 
the  law  and  the  facts,"  is  erroneous. 

Erie  Crawford  Oil  Co.  v.  Meeks,  150, 163  (10). 

12.  Instructions. — Parol. — Consent. — ^The  giving  of  parol  instmc- 
tions,  without  the  consent  of  the  parties,  constitutes  reversible 
error.  Molt  v.  Hover,  552, 553  ( 2 ) . 

13.  Instructions.— Confining  to  Evidence.— Where  the  instructions 
repeatedly  confine  the  jury  to  the  evidence  in  arriving  at  their 
verdict,  the  fact  that  an  incorrect  phrase  is  used  in  one  instruc- 
tion, is  not  misleading. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  1(X),  104  (7). 

14.  Instructions. — Damages. — Confining  to  Evidence. — Experience 
of  Jurors. — An  iustriictlon,  in  a  i)ersonnl  injury  case,  confining 
the  jury,  in  estiiniitin^  <lnnia^es,  to  the  ovi<louce  and  to  tlieir 
exiHJrience  as  mc»n,  is  not  orr<«uH)iiH. 

J^nHanapolis  Traction,  etc.,  Co.  v.  Bcvkman,  100, 104  (0). 
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15.  Instructions. — Evidence, — Positive.  —  Negative.  —  Weight. — ^Au 
instruction  that  {jositive  statements  of  a  witness  are  entitled  to 
more  weiglit  tlian  the  negative  statements  of  another,  is  prop- 
erly  refused.  Cleveland,  etc.,  It.  Co.  v.  Schneider,  524, 527  (5) . 

IG.  Instructions. — Withdrawing  Evidence. — An  Instruction  with- 
drawing from  the  jury  evidence  objected  to  cures  any  error  in 
the  admission  thereof. 

Louisville,  etc..  Traction  Co.  v.  Leaf,  214, 217  (5). 

17.  Instructions. — Limiting  Purpose  of  Evidence. — It  Is  the  right 
and  duty  of  the  trial  judge  to  instruct  for  what  purposes  evidence 
admitted  may  be  considered. 

Louisville,  etc..  Traction  Co.  v.  Leaf,  214, 218  (6). 

18.  Instructions. — AppHcahility  to  Evidence. — Instructions  re- 
quested should  be  refused,  where  not  applicable  to  the  evidence 
in    the   case.  City  of  Bloamington  v.  Woodworth,  373, 376  (2) . 

19.  Instructions. — Repetitions. — Fraud. — ^Appellant,  at  whose  re- 
quest ten  instructions  were  given  on  the  question  of  fraud,  has 
no  cause  to  complain  because  the  court  gave  six  at  the  request 
of  appellee. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 212  (11). 

20.  Instructions. — Proving  Paragraphs  of  Complaint. — ^An  instruc- 
tion, in  a  personal  injury  case,  that  if  plaintiff  fails  to  prove 
the  material  allegations  of  some  one  or  more  paragraphs  of  his 
complaint  the  verdict  should  be  for  defendant,  is  erroneous, 
where  the  complaint  consisted  of  three  paragraphs,  the  first  and 
second  for  injuries  from  negligence  and  the  third  for  wilful  in- 
juries. Manion  v.  Lake  Erie,  etc.,  R.  Co.,  5G9, 574  (9) . 

21.  Instructiofis. — General  Words. — Adaptation  of. — General  words 
used  in  instructions  will  be  adapted  to  the  subject-matter  in  ref- 
ence  to  which  they  are  used. 

Grand  Trunk,  etc.,  R.  Co.  v.  State,  695, 701  (11). 

22.  Instructions. — Outlining  Issues. — ^An  instruction,  not  manda- 
tory in  form,  outlining  the  issues  of  the  case  to  the  jury,  is  not 
improper.  Knoefel  v.  Atkins,  428, 439  ( 12) . 

23.  Instructions. — Mandator^/. — Omission  of  Necessary  Fact. — ^The 
omission  of  a  necessary  fact  from  a  mandatory  instruction  for 
plaintiff  purporting  to  set  out  all  of  the  facts  necessary  to  plain- 
tiffs recovery,  is  fatal.  Dudley  v.  State,  ex  rel,  74,  76  (1). 

24.  Instructions.— Duplication. — It  is  not  error  to  refuse  to  du- 
plicate instructions. 

Lake  Erie,  etc.,  R.  Co.  v.  HohJ)s,  511,  524  (18). 
Indianapolis  St.  R.  Co.  v.  Demaree,  228,  232  (8). 
City  of  Bloomington  v.  Woodworth,  373,  376  (3),  377  (3). 
Cleveland,  etc.,  R.  Co.  v.  Schneider,  524,  526  (3),  527  (3). 
Louisville,  etc.,  R.  Co.  v.  Gollihur,  480,  486  (6). 

25.  Instructions. — Burden  of  Proof. — Harmful  Error. — An  instruc- 
tion placing  the  burden  of  proof  wrongfully  upon  the  defendant 
Is  prejudicial  to  such  defendant,  and  is  cause  for  a  reversal. 

Hunt  V.  Oshorn,  646, 649  (6). 

26.  Instructions. — Issues. — Burden  of  Proof. — ^An  instruction  out- 
lining the  issues  in  a  personal  injury  case,  wherein  an  alleged 
•fraudulent  settlement  was  involved,  showing  on  which  party  the 
burden  of  proof  lay,  is  proper. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 213  (12). 
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27.  Inatructiona, — Burden  of  Proof, — Contributory  Negligence. — 
An  Instructlou,  iu  a  personal  injury  case,  that  the  plaintiff  must 
be  free  from  fault;  that  the  presumption  is  that  In  crossing  a 
railroad  track  she  used  the  degree  of  care  required  by  law ;  that 
such  presumi)tion  may  be  removed  by  the  evidenc^e,  and  the  bur- 
den **to  remove  that  presumption"  is  on  the  defendant,  is  not 
misleading.  Cleveland^  etc.,  R.  Co.  v.  Sclineider,  38, 43  (4) . 

28.  Instrtictions. — Hoio  Considered. — Compromise. — Mental  Condi- 
tion.— Instructions  must  be  considered  as  a  whole  and  not  sep- 
arately; and  an  instruction  correctly  stating  the  law  in  the  ab- 
stract, as  to  plaintilTs  mental  condition  at  the  time  of  executing 
a  release,  is  not  harmful,  where  other  Instructions  correctly  state 
the  law  concretely  thereon. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202. 209  (8). 

29.  Instructions. — Compromise. — Tender  of  Money  Received. — ^An 
instruction,  In  a  personal  Injury  case,  as  to  the  right  of  plain- 
tiff to  have  an  alleged  settlement  set  aside  on  account  of  fraud, 
which  instruction  omits  the  requirement  of  a  tender  back  of  the 
money  received,  is  harmless,  where  the  evidence  shows,  without 
conflict,  that  such  tender  was  made. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 210  (9) . 

30.  Instructhns.v-Contributory  Xegligcnce. — When  Omission  of. 
Harmless. — Where  the  evidence  showed  that  the  mother  ordered 
phosphate  of  soda  from  defendant,  a  druggist,  and  was  given 
acetanilld;  that  she  did  not  know  the  difference  betw^een  such 
drugs  and  gave  to  her  daughter,  the  plaintiff,  the  acetanilld 
thinking  it  was  phosphate  of  soda,  an  instruction  saying  that 
such  druggist  was  liable  for  such  sale,  omitting  any  mention  of 
plaintiff's  contributory  negligence,  is  harmless,  there  being  no 
evidence  of  contributory  negligence. 

Knoefel  v.  Atkins,  428, 439  (13) . 

31.  Instructions. — Contributory  Negligence. — Evidence. — Burden  of 
Proof, — An  instruction,  in  a  personal  injury  case,  that  if  cer- 
tain facts  are  found,  the  verdict  should  be  for  plaintiff,  unless 
it  has  been  "shown"  by  the  evidence  that  she  was  guilty  of  con- 
tributory negligence,  is  not  erroneous,  where  other  instructions 
clearly  defined  such  negligence  and  outlined  the  proof  necessary 
to  establish  same,  and  placed  the  burden  of  proof  as  to  such 
Issue  upon  defendant. 

Indianapolis  Traction,  etc,,  Co,  v.  Miller,  403. 406  (4). 

32.  Instructions, — Contributory  Negligence. — Look  and  Listen, — 
It  is  not  erroneous  to  refuse  to  instruct,  in  a  railroad  street 
crossing  case,  that  if  plaintiff  failed  to  stop  at  the  greatest  pos- 
sible distance  from  the  track,  from  which  she  could  look  and 
listen  for  approaching  trains,  she  would  be  guilty  of  contributory 
negligence,  where  plaintiff  was  relying  to  some  extent  upon  a 
warning  from  the  signal  bell  which  defendant  had  maintained  at 
such    crossing.  Cleveland,  etc.,  R,  Co,  v.  Schneider,  38, 44  (6) . 

33.  Instructions. — Defining  ContHbutory  Negligence, — Question 
for  Jury. — It  is  not  erroneous  to  refuse  to  instruct  what  con- 
stitutes contributory  negligence,  such  question  l)eing  exclusively 
for  the  jury.  Teague\.Cityof  Bloomington,^'l2  {Z). 

34.  Instructions. — Damages. — Confining  Jury  to  Evidence  Relative 
Thereto. — ^An  Instruction  that  the  jury  in  estimating  the  dam- 
ages should  consider  all  of  the  circumstances  "shown  by  the  evi- 
dence— the  pain  and  suffering  endured  by  the  plaintiff,  injury 
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to  her  health,  loss  of  strength,  the  auziety  and  privation,  if 
any,  whlcli  the  plaintiff  has  already  suffered,  or  may  hereafter 
suffer,  •  •  •  and  upon  all  the  evidence"  award  such  sum  aa 
will  fairly  compensate  her  for  iier  injuries,  is  reversible  error. 
Roby,  J.,  dissents,  collecting  authorities. 

Knoefel  v.  Atkins,  428, 440  (14) . 
34%.  Instructions. — Damages, — Duty  of  Injured  Person  to  Exer^ 
else  Care  in  Curing  Himself, — It  is  the  duty  of  a  person,  injured 
by  the  negligence  of  another,  to  use  reasonable  care  In  caring  for 
himself  after  being  injured;  and  damages  sustained  because  of 
a  failure  to  exercise  such  care  cannot  be  recovered. 

City  of  Bloomington  v.  Woodworth,  373, 376  (1). 

35.  Instructions, — Damages,— Effect  of  Injuries  Upon  Health, — 
An  instruction,  in  a  personal  injury  case,  that  the  jury,  in  esti- 
mating plaintiiTs  damages,  may  consider  the  future  effect  of 
the  injuries  upon  plaintiiTs  health,  is  proper,  where  the  aver- 
ments of  the  complaint  will  admit  evidence  of  permanent  in- 
juries. Louisville,  etc.  Traction  Co,  v.  Leaf,  214, 218  (8) . 

36.  Instructions, — Deceit. — Concealment. — When  Fraudulent, — In- 
surance,— ^An  instruction,  in  an  action  in  deceit  against  an  in- 
surance company  and  its  agents  for  false  representations  causing 
damage,  that  if  defendants  undertook  to  explain  to  plaintiff  the 
benefits  accruing  from  its  policy,  and  concealed  the  fact  that 
if  he  died  from  smallpox  without  being  vaccinated,  the  plaintiff 
being  unvaccinated  at  the  time,  to  defendants'  knowledge,  such 
concealment  would  constitute  a  fraud,  is  correct. 

Hartford  Life  Ins.  Co.  v.  Hope,  354, 364  (7) . 

37.  Instructions. — Damages. — Amount  of. — Fraud, — An  instruc- 
tion, in  an  action  in  deceit  against  an  insurance  company  and 
its  agents  for  falsely  representing  an  insurance  policy,  that 
plaintiff  was  entitled  to  recover  the  amount  he  had  been  com- 
pelled to  pay  on  account  of  defendants'  fraud,  with  interest,  to- 
gether with  all  other  damages  proximately  caused  by  such  fraud, 
is  correct.  Hartford  Life  Ins.  Co,  v.  Hope,  354, 365  (8) . 

38.  Instructions. — Damages,  —  Punitive. — Insurance. — Misrepresenr 
tations. — An  Instruction,  in  an  action  in  deceit  against  an  insur- 
ance company  and  its  agents  for  falsely  representing  an  insur- 
ance policy,  that  if  the  jury  find  that  the  defendants  wilfully  de- 
ceived plaintiff,  to  his  injury,  in  misrepresenting  an  insurapce 
policy,  they  might  assess  punitive  damages,  is  incorrect,  since 
such  conduct  constitutes  a  crime. 

Hartford  lAfe  Ins.  Co.  v.  Hope,  354, 366  (9) . 

39.  Instructions. — Infants. — Capacity. — Issues. — Instructions  sub- 
mitting to  the  jury  the  question  whether  an  infant,  who  was 
killed  by  defendant  street  railroad  company,  was  non  sui  juris, 
are  erroneous,  where  the  pleadings  presented  no  issue  on  such 
fact  Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100, 105  (8)* 

40.  Instructions. — Outside  Questions. — Infants. — Contributory  Neg- 
ligence.— ^The  giving  of  an  instruction,  in  a  personal  Injury  case, 
submitting  to  the  jury  the  question  whether  the  infant,  killed 
by  defendant,  was  non  sui  juris,  is  not  reversible  error,  where 
there  was  no  evidence  tending  to  show  that  the  child  did  not 
use  ordinary  care  for  one  of  its  age. 

Indianapolis  Traction,  etc.,  Co.  v.  Beckman,  100, 105  (9). 

41.  Instructions, — Invasion  of  Province  of  Jury. — Intoxicating 
Liquors. — Sales  by  Agent. — An  instruction,  in  a  prosecution  of 
a  saloon-keeper  for  a  sale  made  by  his  bartender,  that  if  such 
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sale  "was  made  while  the  defendant  was  present,  and  under  the 
circumstances  shown  by  the  evidence  should  have  known  of 
such  sale,  then  you  have  the  right  to  infer  that  said  defendant 
had  knowledge  of  said  sale  of  liquor  and  consented  to  such  sale, 
and  if  it  is  proven  beyond  a  reasonable  doubt  that  he  had  knowl- 
edge thereof  and  consented  thereto/  he  is  guilty,"  does  not  in- 
vade the  province  of  the  Jury.    Myers,  O.  J.,  dissenting. 

McNulty  V.  State,  113, 115  (3). 

42.  Instructions. — Intoxicating^  Liquors. — Unlawful  Sales. — /n- 
juries. — Connection. — An  Instruction,  in  an  action  for  the  recov- 
ery of  damages  caused  by  a  saloon-keeper's  unlawful  sale  of 
liquors  and  a  death  caused  thereby,  stating  that  if  such  saloon- 
keeper unlawfully  sold  to  decedent  such  liquor  while  he  was  in- 
toxicated and  that  decedent,  on  his  way  home,  undertook  to 
cross  a  sewer  and  fell  therefrom  and  perished,  by  freezing,  "and 
that  when  he  so  fell  he  was  in  a  state  of  intoxication  on  account 
of  liquors  so  bought"  from  such  saloon-keeper,  the  verdict  should 
be  for  plaintiff,  fails  to  connect  the  fall  and  death  of  deceased 
with  his  intoxication.  Dudley  v.  State,  ex  rel.,  74, 76  (2),. 

43.  Instructions. — Intern^  an  Railroads. — Travelers. — "Look  and 
Listen"  Rule. — ^An  instruction,  in  a  personal  injury  case,  that 
the  plaintiff  was  guilty  of  contributory  negligence,  as  a  matter 
of  law,  for  his  failure  to  look  up  and  down  the  street  railroad 
track,  which  he  was  about  to  cross,  for  an  approaching  car,  is 
erroneous,  such  question  being  one  of  fact  for  the  Jury. 

Say  lor  v.  Union  Traction  Co.,  381, 384  (1) . 

44.  Instructions. — InterurJ)an  Railroads. — Pedestr^ns. — Contribu- 
tory Negligence. — An  instruction,  that  if  plaintiff,  when  attempt- 
ing to  cross  the  street  railroad  track,  saw  an  approaching  car, 
he  was  guijty  of  contributory  negligence,  as  a  matter  of  law, 
in  attempting  to  cross  in  front  thereof,  is  erroneous,  such  ques- 
tion being  for  the  Jury. 

Saylor  v.  Union  Traction  Co.,  381, 387  (3), 

45.  Instructions. — Invasion  of  Province  of  Jury. — ^An  instruction 
which  assumes  the  facts  in  controversy  Invades  the  province  of 
the  Jury.  Manion  v.  Lake  Erie,  etc.,  R.  Co.,  569, 573  (8) . 

46.  Instructions.— Invasion  of  Province  of  Jury. — ^An  instruction 
which  undertakes  to  tell  the  Jury  what  the  preponderance  of  the 
evidence  shows,  is  bad. 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  38, 44  (7). 

47.  Instructions. — Evidence. — Invasion  of  Province  of  Jury. — ^The 
court  may  not  instruct  the  Jury  as  to  wjiat  the  evidence  in  a 
case  proves  or  what  weight  it  Is  entitled  to,  such  questions  be- 
ing exclusively  for  the  Jury.  McNulty  y.  State,  IIS,  115  {2). 

48.  Instructions. — ''Car  Plant." — Meaning. — Invasion  of  Province 
of  Jury. — An  instruction,  in  an  action  to  replevy  a  "car  plant," 
that  a  "*car  plant'  has  a  technical  meaning  ♦  •  •  and  is 
susceptible  of  detailed  description"  not  only  as  to  its  use  but 
as  to  its  parts,  is  not  Improper  as  an  invasion  of  the  province 
of  the  Jury.  Indiana  Union  Traction  Co.  v.  Bick,  451, 455  (5), 

49.  Instructions. — Misleading. — Oil  and  Oas  Leases. — ^An  instruc- 
tion virtually  submitting  to  the  Jury  the  interpretation  of  an  oil 
and  gas  lease,  where  such  interpretation  is  doubtful  and  ma- 
terial, is  erroneous  and  misleading. 

Erie  Crawford  Oil  Co.  v.  Meeks,  156, 164  (12). 
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60.  Instructions. — Malicious  Prosecution.— Prdbable  Cause, — Act- 
vice  of  Attorney. — ^In  an  action  for  malicious  prosecution,  an 
instruction  which  bases  defendant's  contention  of  probable  cause 
solely  upon  the  advice  of  his  attorney,  is  erroneous,  since  prob- 
able cause  might  have  existed  independently  of  such  advice. 

8asse  v.  Rogers^  197, 201  (6). 

51.  Instructions. — Master  and  Servant. — Negligence. — Factory 
Act. — ^An  Instruction,  In  an  action  by  a  servant  for  Injuries  re- 
ceived because  of  the  master's  violation  of  the  factory  act,  that 
a  failure  by  the  master  to  guard  the  circular  saw  in  question, 
if  possible  and  practicable,  was  negligence,  and  if  the  servant, 
without  contributory  fault,  was  injured  by  reason  thereof,  he 
should  recover,  is  not  erroneous. 

Tucker  A  Dorsey  Mfg.  Co.  v.  Staley,  63, 67  (8) . 

52.  Instructions. — Municipal  Corporations. — Defective  Sidewalks. 
— Contributory  Negligence. — ^An  instruction  in  an  action  against 
a  city  on  account  of  Injuries  sustained  because  of  a  defective 
sidewalk,  that  "slight  negligence,  which  is  merely  a  want  of 
extraordinary  care,  will  not  defeat  a  recovery"  is  erroneous,  the 
doctrine  of  degrees  of  negligence  being  incapable  of  practical 
application.  City  of  Valparaiso  v.  Schwerdt,  608, 612  ( 5)  • 

53.  Instructions. — Municipal  Corporations,— ^ are. — Presumptions. 
An  instruction,  in  an  action  against  a  municipal  corporation  for 
injuries  sustained  because  of  a  defective  sidewalk,  that  plaintiff 
had  a  right  to  assume  that  such  sidewalk  was  safe,  but,  that  if 
the  sidewalk  was  used  in  the  night,  care  commensurate  with  the 
Increased  danger  thereby  caused  should  be  exercised,  is  correct. 

City  of  Bloomington  v.  Woodworth,  373, 376  (4) . 

54.  Instructions. — Municipal  Corporations. — Defective  Sidewalks. — 
Knowledge. — AppUcahility  to  Evidence. — An  instruction.  In  an 
action  against  a  municipal  corporation  for  personal  injuries 
caused  by  a  defective  sidewalk,  that,  if  plaintiff  knew  of  the 
defect,  care  commensurate  with  the  known  danger  was  required, 
is  correct;  but  such  instruction  should  not  be  given  where  there 
was  no  evidence  of  such  knowledge. 

City  of  Bloomington  v.  Woodworth,  373, 378  (5). 

55.  Instructions. — Defective  Sidewalks. — Tendency  of  Structure  to 
Decay. — ^An  instruction,  in  an  action  against  a  city  for  damages 
caused  by  a  defective  sidewalk,  that  such  city  was  under  the 
duty  not  only  to  make  its  sidewalks  safe  but  to  keep  them  safe 
and  that  it  must  take  notice  of  the  tendency  of  timber  to  decay, 
is  correct.  City  of  Bloomington  v.  Woodworth,  373, 378  ( 7 ) . 

56.  Instructions. — Negligence. — Druggists. — Mistakes. — ^The  plain- 
tiff, in  an  action  against  a  druggist  for  negligence  in  selling  to 
her  a  poisonous  drug  instead  of  the  harmless  drug  ordered,  has 
a  right  to  an  instruction  that  proof  of  the  mistake  on  the  drug- 
gist's part  raises  a  presumption  of  negligence  against  him. 

Knoefel  v.  Atkins,  428, 439  (10) . 

57.  Instructions. — Parent  and  Child* — Services. — ^An  instruction, 
in  an  action  by  a  foster-child  against  the  estates  of  the  foster- 
parents  for  the  value  of  services  rendered,  that  if  such  parents 
had  made  declarations  tending  to  show  their  purpose  to  bequeath 
and  devise  all  of  their  property  to  her,  this  evidence  should  be 
considered  only  as  tending  to  show  that  such  parents  intended 
to  compensate  her  for  her  services,  is  not  an  Invasion  of  the 
province  of  the  jury  and  is  proper,      if cC7ure  v,  Jien^',  56, 57  (1), 
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58.  Instructions. — Peremptory, — ^A  peremptory  instruction  for  de- 
fendant sliould  be  refused,  wtiere  tliere  is  some  evidence  tend- 
ing to  support  the  material  allegations  of  the  complaint. 

Evanaville  Electric  Railway  v.  Lerch,  147,  150  (3). 
Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  195  (11). 

59.  Instructions.— Peremptory. — Where  the  evidence,  in  a  personal 
injury  case,  shows  that  plaintiff  watched  defendant's  signal  bell 
at  the  street  crossing  and  it  did  not  ring;  looked  and  listened 
for  approaching  trains,  but  neither  saw  nor  heard  any;  that 
while  her  horses  were  nearing  and  partly  on  the  track  defend- 
ant's train  approached  at  the  rate  of  sixty  miles  an  hour,  inflict- 
ing injuries  on  her,  a  peremptory  instruction  for  defendant 
should  be  refused.      Cleveland,  etc.,  R.  Co.  y.iSchneider,  28,44(5). 

eO.  Instructions. — Peremptory. — Invasion  of  Province  of  Jury. — 
Street  Railroads. — A  peremptory  instruction  for  defendant  street 
railroad  company  invades  the  province  of  the  Jury,  where  there 
was  evidence  from  which  the  Jury  might  have  inferred  that  de- 
fendant's motorman  saw  plaintilTs  team  rearing  and  plunging, 
the  complaint  alleging  that  plaintiff's  injuries  were  caused  by 
the  motorman's  negligence  in  failing  to  stop  his  car  upon  seeing 
the  actions  of  such  team. 

Folz  V.  Evansville  Electric  Railway,  307, 308  ( 1 ) . 

61.  Instructions. — Peremptory. — Railroads. — Negligence. — Evidence. 
— Jury. — In  an  action  by  a  passenger  against  a  railroad  com- 
pany for  injuries  inflicted,  it  is  error,  where  defendant  denies 
the  charge,  to  instruct  peremptorily  that  the  plaintiff  is  entitled 
to  a  verdict,  the  defendant  having  the  right  to  a  Jury  trial  and 
to  have  the  Jury  pass  upon  the  weight  and  credibility  of  the 
evidence,  and  to  draw  the  inferences  therefrom. 

New  York,  etc.,  R.  Co.  v.  Callahan,  223, 226  (4). 

62.  Paragraphs  of  Complaint. — Peremptory  Instructions. — Appeal. 
— ^Where  the  trial  court  peremptorily  instructed  the  Jury  that 
the  evidence  was  not  sufllcient  to  sustain  a  verdict  upon  the  sec- 
ond paragraph  of  complaint,  and  the  plaintiff  reserved  no  ex- 
ception to  such  ruling,  he  may  not,  on  appeal,  contend  that  the 
verdict  should  be  upheld  because  the  evidence  was  sufficient  to 
establish  such  second  paragraph. 

Sandusky,  etc..  Cement  Co.  v.  Rice,  726, 728  (2). 

63.  Instructions. — Principal  and  Agent. — Contracts. — Bonds. — ^An 
instruction,  in  an  action  by  a  company  against  the  sureties  of  its 
agent,  that  if  the  service  of  the  agent  was  continuous  under  his 
various  contracts  of  employment,  the  liability  of  such  sureties 
would  cover  the  entire  period  of  service,  is  correct  where  their 
contract  of  indemnity  provided  that  it  included  the  present,  "and 
any  and  all  subsequent  terms  for  which"  such  agent  "may  be 
employed,  whether  under  the  present  contract,  or  under  any  fu- 
ture contract."  Stamets  v.  Piano  Mfg.  Co*,  620, 626  (3) . 

04.  Instructions. — Railroads. — Shooting  of  Passenger  by  Third 
Party. — An  instruction  that  it  was  the  duty  of  defendant  rail- 
road company  to  exercise  the  highest  care  and  diligence  com- 
patible with  its  business  to  protect  its  passengers  from  known 
dangers,  and  that  it  is  liable  for  the  slightest  neglect,  if  injury 
is  caused  thereby,  is  not  erroneous,  in  an  action  against  such 
company  for  negligently  permitting  plaintiff  to  be  shot  by  a 
fellow  passenger. 

Pittsburgh,  etc.,  R.  Co.  v.  Richardson,  503, 506  (6). 
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65.  Instructions. — Railroads. — Injuries  to  Passengers. — Burden  of 
Proof. — An  Instruction  that  the  occurrence  of  an  accident  caused 
by  a  common  carrier,  resulting  in  an  Injury  to  a  passenger,  re- 
quires such  carrier  to  overcome  the  presumption  of  its  negligence 
by  a  preponderance  of  the  proof,  is  correct. 

A^eM?  York,  etc.,  R.  Co.  v.  Callahan,  223, 225  (3). 

66. — Instructions. — Damages. — Fires. — Railroads.  —  An  instruction^ 
in  action  against  a  railroad  company  for  damages  caused  by  flre^ 
that  the  measure  of  damages  was  the  reasonable  value  of  the 
property,  is  not  prejudicial  to  the  company,  though  a  portion  of 
such  loss  was  real  estate,  the  proper  measure  of  such  loss  being 
the  difference  in  value,  of  the  land  before  and  after  the  fire. 

Lake  Erie,  etc.,  R.  Co.  v.  Hohbs,  511, 522  (15). 

67.  Instructions. — Railroads. — Street  Crossings. — Choice  of  Ways. 
— ^An  instruction  that  plaintiflT,  knowing  the  dangerous  character 
of  the  crossing  on  which  he  was  injured,  and  knowing  of  a  safer 
crossing  a  short  distance  away,  was  not  bound  to  relinquish  his 
right  to  travel  upon  the  dangerous  one,  but  that  the  jury  should 
determine  whether  he  used  ordinary  care  under  the  circumstances, 
is  not  erroneous,  when  considered  with  other  correct  and  appli- 
cable instructions. 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  524, 526  (4). 

68.  Instructions. — Railroads. — Street  Crossings. — Failure  of  Signal 
Bell  to  Ring. — An  instruction  that  if  defendant  railroad  com- 
pany's signal  bell  at  a  street  crossing  had  been  out  of  order 
so  long  that  the  company  should  have  known  of  it,  and  it  failed 
to  repair  it,  it  was  guilty  of  negligence,  is  not  prejudicial  to  de- 
fendant, though  there  was  no  evidence  that  the  bell  was  out  of 
repair,  the  presumption  being  that  the  jury  found  in  defendant's 
favor  on  such  fact. 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  38, 43  (3) . 

69.  Instructions. — Railroads. — Crossing  Signal  Bells. — Notice. — 
The  refusal  to  give  an  instruction,  in  a  personal  injury  case, 
that  while  the  failure  of  defendant  railroad  company  to  keep  in 
repair  its  street-crossing  signal  bell,  might  be  negligence,  still, 
its  being  out  of  service  for  a  long  time  might  be  notice  that  it 
had  been  discontinued,  and  therefore  was  not  to  be  relied  upon, 
was  harmless,  where  plaintiff  did  not  know  the  bell  was  out  of 
order.  Cleveland,  etc.,  R.  Co.  y.  Schneider,  38, 44  (8) . 

70.  Instructions. — Replevin. — Possession. — Demand. — Questions  for 
Jury. — ^An  instruction,  in  an  action  in  replevin,  that  if  the  plain- 
tiff was  the  owner  and  entitled  to  the  possession  of  the  property 
in  dispute,  at  the  time  of  the  commencement  of  the  action,  then 
defendant's  detention  was  wrongful,  unless  defendant  obtained  the 
property  lawfully  and  no  demand  was  made  for  its  return  before 
the  action  was  begun,  and  the  verdict  should  be  for  plaintiflT,  is 
correct.  Indiana  Union  Traction  Co.  v.  Bick,  451, 456  (7) . 

71.  Instructions. — Enumeration  of  Facts  Constituting  Negligence. — 
Street  Railroads. — ^An  instruction  that  if  the  plaintlflC  was  a  pas- 
senger on  defendant  street  railroad  company's  car,  and  that  while 
in  the  act  of  alighting  the  motorman  negligently  started  the  car 
with  a  jerk,  thereby  throwing  plaintiff,  to  her  injury,  the  verdict 

.  should  be  for  her,  unless  the  evidence  shows  her  guilty  of  con- 
tributory negligence,  is  correct,  negligence  in  starting  the  car 
bciiip  t)i(»  only  negligence  alleged  In  the  complaint. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  403, 405  (3). 
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72.  InstructUms.Street  Railroads, — Defective  Switches. — Assump- 
tion of  Facts. — An  inBtructioti  that  if  the  defendant  street  railroad 
company  ran  its  car  at  a  high  and  dangerous  rate  of  speed  over 
a  defective  switch,  of  which  defendant  knew  or  by  the  exercise 
of  ordinary  care  should  have  known,  and  that  by  reason  thereof 
the  rear  trucks  of  such  car  ran  off  on  a  diverging  track,  causing 
injury  to  plaintiff,  who  was  driving  along  the  street,  the  plaintiff 
should  recover,  does  not  invade  the  province  of  the  jury  in  assum- 
ing defendant's  negligence,  and  is  not  mandatory. 

Indianapolis  8t.  R.  Co,  v.  Feamaught,  333, 338  (5). 

73.  Instructions. — Street  Railroads. — Travelers. — An  instruction 
that  It  is  the  duty  of  a  street  railroad  company  to  exercise  care 
and  diligence  to  prevent  injuries  to  travelers  on  the  street,  and 
for  a  failure  ther€t)f  such  company  is  liable,  is  correct. 

Indianapolis  St.  R.  Co.  v.  Demaree,  228, 232  (7). 

74.  Instructions. — Witnesses. — Credibility. — Clerical  Error. — ^An  in- 
struction that  the  jury  should  reconcile  all  of  the  evidence,  if 
possible,  but  if  they  could  not,  then  they  should  believe  the 
witnesses  they  "deem  most  worthy  of  credit,"  and  disbelieve  those 
they  "deem  most  worthy  of  credit,"  considered  with  other  instruc- 
tions is  not  misleading,  the  word  "unworthy"  evidently  being 
intended  in  the  latter  clause. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobhs,  511,  523  (17). 

75.  Instructions. — Decedents*  Estates. — Work  and  Labor. — Convew 
ances. — Payment. — Inferences. — An  instruction,  In  an  action 
against  an  administrator  for  services  performed  for  his  decedent, 
that  the  law  authorisses  the  inference  of  payment  for  such  serv- 
ices, if  decedent  from  time  to  time,  during  the  period  of  such 
services,  traiisferred  to  the  plaintiff  money  and  other  property 
without  declaring  the  purpose  of  such  transfers,  is  erroneous,  the 
comparative  values  of  service  and  property  being  entirely  omitted. 

Atkinson  v.  Maris,  718,  724  (9). 

76.  Instructions. — Interrogatories. — Decedents'  Estates. — Contracts. 
— Settlement. — An  Instruction,  in  an  action  against  an  adminis- 
trator, on  a  contract  made  with  decedent,  that  payment  for  serv- 
ices could  be  inferred  from  a  transfer  of  property,  is  not  liarmless 
where  the  interrogatories  showed  a  complete  settlement  at  a 
certain  date,  since  the  jury  might  have  Inferred  erroneously  that 
such  transfers  constituted  the  consideration  for  such  settlement. 

Atkinson  v.  Maris,  718,  725  (11). 

77.  Instructions. — Work  and  Labor. — Implied  Contracts. — Dece- 
dents"  Estates. — An  instruction,  in  an  action  for  services  rendered 
to  a  decedent,  that  the  verdict  should  be  for  plaintiff  for  the 
value  of  the  services  rendered  under  the  direction  of  deceased, 
unless  the  evidence  shows  that  such  services  were  performed 
under  such  circumstances  that  the  plaintiff  is  not  entitled  to  pay 
therefor,  and  that  the  burden  of  proving  such  defense  is  on  de- 
fendant, is  erroneous,  the  burden  of  proving  that  the  plaintiff  was 
entitled  to  compensation  being  upon  plaintiff  regardless  of  any 
presumptions  arising  upon  the  evidence. 

Hunt  V.  Osbom,  646, 649  (5). 

78.  Instructions. — Work  and  Labor, — Physicians, — Services. — Vol' 
untary  Payment. — In  an  action  by  a  physician  against  the  pro- 
prietor of  a  hospital  for  modionl  services  rendered,  at  the  pro- 
prietor's rocinest.  to  n  patient  of  such  hospital,  and  for  nurse  hire 
paid  by  such  phj-slduu,  an  instruction  that  he  could  not  recover 
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for  such  nurse  hire  is  proper,  where  he  testified  that  he  engaged 
the  Durse  without  defendants  consent  and  paid  her  for  the  serv- 
ices rendered  after  knowledge  of  defendants  refusal  to  pay  her. 

Molt  V,  Hover,  552, 553  (1) . 

79.  Erroneous  Instructiona, — Curing  by  Interrogatories. — Where 
the  answers  to  the  Interrogatories  to  the  jury  show  that  appel- 
lant was  not  harmed  by  an  erroneous  instruction,  the  judgment 
will  not  be  disturbed. 

Lake  Erie,  etc.,  R.  Co.  v.  Hohhs,  511, 522  (16). 

80.  Answers  to  Interrogatories. — Decedents*  Estates. — Debts. — ^An 
answer  to  an  interrogatory  to  the  jury  that  before  this  suit  was 
commenced  all  debts  owing  by  decedent  at  the  time  of  his  death 
were  paid,  sufficiently  shows  that  no  liability,  whether  incurred 
before  or  after  death,  existed  against  his  estate. 

Merchants  Nat.  Bank  v.  McClellan,  1, 5  (6) . 

81.  Interrogatories. — Infants. — Non  8ui  Juris. — Finding  of. — ^An- 
swers to  Interrogatories  to  the  Jury  that  plaintiff  was  an  infant, 
five  years  old,  and  of  average  intelligence,  are  not  necessarily 
equivalent  to  a  finding  that  such  infant  was  capable  of  exercising 
some  care  for  its  safety. 

Hammond,  etc.,  8t.  R.  Co.  v.  Blockle,  497, 501  (2). 

82.  Interrogatories.  —  Infants.  —  Appreciation  of  Dangers.  —  An- 
swers to  Interrogatories  to  the  jury,  in  a  personal  injury  case, 
showing  that  plaintiff  was  an  infant,  five  years  old,  and  of  av- 
erage Intelligence,  do  not  contradict  the  complaint  alleging  that 
such  infant  was  too  young  to  appreciate  the  danger  or  to  exercise 
caution  or  discretion. 

Hammond,  etc.,  8t.  R.  Co.  v.  Blockie,  497, 501  (3) . 

83.  Answers  to  Interrogatories. — Evidence. — Presumptions. — An- 
swers to  the  interrogatories  to  the  jury  are  presumed  to  be 
justified  by  the  evidence. 

Teague  v.  City  of  Bloomington,  68,  72  (5). 

84.  Interrogatories. — Negligence. — Several  Acts  of. — Proof  of  One. 
— ^Where  several  acts  of  negligence  are  alleged,  and  the  answers 
to  the  interrogatories  to  the  jury  fail  to  negative  all,  a  general 
verdict  for  plaintiff  should  stand. 

Lake  Erie,  etc.,  R.  Co.  v.  Hobbs,  511,  521  (14). 

85.  Interrogatories. — Railroads. — Setting  Fires. — ^Answers  to  Inter- 
rogatories to  the  jury  that  the  railroad  company's  engine  was 
inspected  and  found  in  good  condition  at  Lima,  Ohio;  that  it 
was  run  by  skilled  men;  that  when  it  passed  Hobbs,  Indiana,  it 
was  emitting  coals  as  large  as  beans  and  peas;  that  it  had  an 
"insufficient  spark-arrester*'  and  that  the  crew  "said"  they  had 
no  notice  of  the  emission  of  such  coals,  are  not  irreconcilable 
with  a  verdict  for  plaintiff. 

Lake  Ene,  etc.,  R.  Co.  v.  Hobbs,  511,  520  (12). 

86.  Interrogatories. — Negligence.  —  Train  Dispatcher.  —  Telegraph 
Operator. — Railroads. — Where  defendant  railroad  company's 
train  dispatcher  wired  a  train  order  to  such  company's  agent 
at  Mt.  Vernon  that  train  59  would  wait  for  train  80  at  Carml, 
and  the  agent  repeated  the  message  substituting  79  for  59,  the 
dispa^ber  falling  to  verify  same,  and  train  80,  by  reason  of 
such  order,  collided  with  train  79  at  a  point  between  Mt.  Vernon 
and  Carml,  causing  intestate's  death,  the  joint  negligence  of 
such  dlspatchor,  and  therefore  of  the  company,  and  such  agent 
was  the  proximate  cause  of  such  death. 

louisvillCf  etQ.f  R.  Co.  v.  QolUhnr,  480, 485  (5), 
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87.  Interrogatories. — Contributory  Negligence. — Pedestrian  Cross- 
ing Railroad  Tracks. — Answers  to  interrogatories  to  the  jury 
showing  that  a  pedestrian  whose  view  of  a  railroad  track  was 
entirely  cut  off  by  cars  and  houses  untii  he  was  within  five  or 
six  feet  of  the  main  track  do  not  establish  contributory  negli- 
gence as  a  matter  of  law  on  the  ground  that  plaintiff  did  not 
stop  at  such  point  and  look  for  an  approaching  train. 

Baltimore,  etc.,  R.  Co.  v.  Hickman,  315, 317  ( 1 ) . 

88.  Ansicers  to  Interrogatories. — Railroads. — Injuries  to  Passciv- 
gers. — Dangerous  Exits. — ^Answers  to  interrogatories  to  the  jury 

'Showing  that  plaintiff,  a  passenger,  was  injured  by  stepping  on  a 
banana  peel  on  the  step  of  defendant  railroad  company's  car; 
that  defendant  cleaned  such  car  after  the  morning  run  and 
before  the  afternoon  run,  but  failed  to  show  whether  such  \ygo\ 
was  left  on  such  step ;  that  it  was  on  such  step  on  the  prior  run ; 
that  defendant's  conductor  and  brakeman  were  busy  with  other 
work,  and  did  not  see  it,  and  that  it  had  remained  on  such  step 
an  unknown  length  of  time,  are  not  in  necessary  conflict  with  a 
general  verdict  for  plaintiff. 

Pittsburgh,  etc.,  R.  Co,  v.  Rose,  240, 244  (2) . 

89.  Interrogatories. — Street  Railroads. — Excessive  Speed. — In  an 
action  for  damages  caused  by  defendant  street  railroad  com- 
pany's negligence  in  running  its  cars  at  an  excessive  speed, 
answers  to  interrogatories,  which  fail  to  show  the  rate  of  speed, 
cannot  control  a  general  verdict  for  plaintiff,  the  presumption 
being,  in  the  absence  of  such  showing,  that  such  car  was  run  as 
alleged  in  the  complaint. 

IndianapolU  St.  R.  Co.  v.  Hoffman,  608, 509  (1). 

90.  Interrogatories. — Contributory  Negligence. — Street  Railroads. 
— ^Answers  to  interrogatories  showing  that  plaintiff  went  upon 
the  defendant  street  railroad  company's  track  where  ordinary 
care  suggested  no  danger,  and  that  while  crossing  he  was  struck 
by  a  car  run  at  an  excessive  speed,  and  that,  except  for  such 
Sliced,  of  which  plaintiff  was  ignorant,  he  could  have  crossed 
safely,  do  not  establish  contributory  negligence. 

Indianapolis  St.  R.  Co.  v.  Hoffman,  508, 609  (2) . 

01.  Interrogatories. — Street  Railroads. — Injuries  to  Travelers.--r 
Answers  to  Interrogatories  to  the  jury  showing  that  plaintiff, 
after  looking  for  the  approach  of  a  car  and  seeing  none,  at- 
tempted to  drive  across  the  street  railroad  tracks,  when  he  was 
struck  by  a  car  coming  from  the  rear  and  which  could  have  been 
stopped  In  time  to  avoid  the  collision,  are  not  in  conflict  with  a 
verdict  for  plaintiff. 

Indianapolis  St.  R.  Co.  v.  Demaree,  228, 231  (3) . 

92.  Interrogatories. — Negligence. — Street  Railroads.  —  Infants.  — 
Answers  to  interrogatories  to  the  jury  showing  that  defendant 
street  railroad  company  ran  its  heavy  train  of  freight-cars  over 
a  street  crossing  where  another  car  was  standing  for  the  loading 
and  discharge  of  passengers,  the  motorman  knowing  of  the 
presence  of  plaintiff,  a  child  of  five  years,  show  negligence  in 
running  over  such  child,  where  the  motorman  failed  tp  chedL 
his  cars  or  do  anything  except  to  sound  his  gong. 

Hammond,  etc.,  St.  R.  Co.  v.  Blockie,  497, 498  (1) . 

93.  Interrogatories. — Interurban  Railroads. — Negligence. — ^Answers 
to  interrogatories  to  the  jury  showing  that  the  plaintiff,  who  was 
a  passenger  upon  an  interurban  car,  was  invited  by  the  con- 
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ductor  to  alight ;  that  he  stepped  down  upon  the  step  of  the  car ; 
that  the  car  was  going  around  a  curve;  that  the  motorman  re- 
leased the  brakes,  thus  giving  the  car  a  sudden  lurch,  are  not 
in  conflict  with  a  general  verdict  for  plaintiff,  the  complaint 
alleging  that  by  reason  of  such  sudden  lurch  plaintiff  was  thrown 
from  the  car  and  injured. 

Louisville,  etc..  Traction  Co,  v.  Leaf,  214, 216  (3). 

94.  Interrogatories  to  Jury.— Erroneous  View  of  Law. — When 
Harmless. — Where  the  defendant  was  liable  under  the  answers 
to  the  interrogatories  to  the  Jury,  regardless  of  the  question 
whether  an  Interlineation  of  a  release,  after  its  execution, 
vitiated  same,  the  trial  court's  erroneous  view  of  such  question 
is  not  reversible  error. 

Indianapolis  Traction,  etc.,  Co.  v.  Formes,  202, 213  (13). 

05.  Verdict. — Interrogatories. — Street  Railroads. — Passenger  or 
Fellow  Servant, — Free  Tickets. — Answers  to  interrogatories  to 
the  Jury  showing  that  plaintiff*s  decedent  was  riding  from  his 
worli  to  his  home  on  defendant  street  railroad  company's  car,  by 
virtue  of  an  employe's  free  ticket ;  that  such  ticket  was  good  on 
any  car  going  in  that  direction ;  that  he  was  not  engaged  in  any 
service  for  defendant  at  the  time;  that  he  was  riding  in  the  car 
as  other  passengers;  that  no  contract  existed  as  to  the  use  of 
such  ticket;  that  he  obtained  and  used  similar  tickets  for  other 
purposes  than  riding  to  and  from  home;  that  such  tickets  were 
furnished  because  of  his  employment  as  a  servant,  and  that  he 
was  killed  by  the  negligence  of  defendant's  employes,  are  not  in 
irreconcilable  conflict  with  a  general  verdict  for  plaintiff  on  the 
theory  that  decedent  was  a  passenger. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 191  (4) . 

96.  Verdict. — General. — Answers  to  Interrogatories. — Conflict. — 
Where  the  answers  to  the  interrogatories  to  the  Jury  are  in  con- 
flict they  nullify  each  other,  and  have  no  effect  on  the  general 
verdict  Merchants  Nat.  Bank  v.  McClellan,  1, 5  (5) . 

97.  Verdict. — General. — When  Answers  to  Interrogatories  Control. 
— ^The  answers  to  the  interrogatories  to  the  Jury  control  the  gen- 
eral verdict  only  when  they  exclude  every  reasonable  hypothesis 
consistent  with  such  verdict,  which  might  have  been  established 
under  the  issues.    Baltimore,  etc.,  R.  Co.  v.  Rosborough,  14, 19  (6). 

98.  Interrogatories  to  Jury. — Presumptions. — ^AU  reasonable  pre- 
sumptions are  indulged  in  favor  of  the  general  verdict  and 
against  the  answers  to  the  interrogatories  to  the  Jury. 

Erie  Crawford  Oil  Co.  v.  Meeks,  156, 161  (3).  163  (9). 

99.  Interrogatories. — Verdict. — Inferences. — ^The  general  verdict 
controls  the  answers  to  interrogatories  to  the  Jury,  unless  such 
interrogatories  are  in  irreconcilable  conflict  therewith ;  and  no  in- 
ferences can  be  indulged  in  their  favor 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  524,  526  (2). 
Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184,  193  (5). 
Pittsburgh,  etc.,  R.  Co.  v.  Rose,  240,  246  (3). 
Cleveland,  etc.,  R.  Co.  v.  Schneider,  38,  43  (2). 

100.  Evidence. — Inferences. — Jury. — The  drawing  of  deductions 
and  inferences  from  conflicting  evidence  is  for  the  Jury. 

Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348, 351  (4). 

101.  Undisputed  Facts. — When  for  Jury. — Whero  the  facts  are  un- 
disputed and  diverse  inferences  may  reasonably  bo  drawn  there- 
from, the  question  of  negligence  is  for  the  Jury. 

Citif  of  Valparaiso  v.  Schwcrdt,  (K)8,  010  (1). 
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TBIAL— Continued. 

102.  Questions  of  Law. — Duty  of  Courts, — Jury, — Interrogatories, 
— Appeal, — Courts,  in  the  trial  of  civil  cases,  cannot  delegate  to 
the  jury  a  pure  question  of  law,  nor  can  the  courts  take  the 
opinion  of  the  Jury  on  matters  of  law  by  the  submission  of  inter- 
rogatories ;  and  if  such  interrogatories  are  submitted  the  answers 
will  be  disregarded  on  appeal. 

Erie  Crawford  Oil  Co,  v.  Meeks,  15G,  160  (2) . 

103.  Mdlicious  Prosecutioti, — Probable  Cause, — Questions  for  Jury, 
— In  an  action  for  malicious  prosecution,  the  question  of  probable 
cause  is  one  for  the  court,  and  the  other  facts  are  for  the  jury. 

Basse  v.  Rogers,  197, 199  (2),  202  (2). 

104.  Evidence, — Conflict. — Question  for  Jury, — Where  the  evidence 
upon  a  question  is  conflicting  such  question  is  for  the  Jury. 

Indianapolis  St,  H,  Co,  v.  Demaree,  228, 231  (5). 

105.  Reswearing  Jury, — Raising  Question. — Amended  Complaint, — 
Evidence. — ^A  party  desiring  the  jury  to  be  resworn  upon  the  fil- 
ing of  an  amended  complaint  and  answer  must,  at  the  proper 
time,  make  a  motion  therefor;  and  such  question  cannot  be 
raised  by  objections  to  the  evidence  subsequently  introduced. 

Indianapolis  8t,  R,  Co.  v.  Feamaught,  333, 338  (4). 

106.  Motion  for  Judgment  on  Pleadings, — Amended  Complaint, — 
A  motion  for  Judgment  on  the  pleadings,  where  an  amended  com- 
plaint, in  a  personal  injury  case,  is  filed  more  than  two  years 
after  the  happening  of  the  injuries,  is  properly  overruled,  where 
the  amended  complaint  alleges  the  same  injuries  and  the  same 
wrongful  acts  causing  same. 

Indianapolis  St,  R.  Co.  v.  Feamaught,  333, 337  (3). 

107.  Intervening  Errors, — When  Harmless, — 'Negligence, — Municir 
pal  Corporations, — In  an  action  for  damages  against  a  munici- 
pal corporation,  because  of  injuries  resulting  from  an  alleged 
defective  sidewalk,  a  finding  of  the  use  of  ordinary  care  on  the 
part  of  the  coriwration  renders  harmless  erroneous  rulings  on 
the  answers,  as  well  as  all  other  intervening  errors, 

Teague  v.  City  of  Bloomington,  68, 72  (4) . 

108.  Payments, — Presumptions, — Oil  and  Oas  Leases, — It  will  be 
presumed  that  payments  made  on  an  oil  and  gas  lease  were  made 
to  extinguish  some  liability  thereon. 

Erie  Crawford  Oil  Co,  v,  Meeks,  156, 161  (4). 

109.  Presumptions. — Work  and  Labor, — Acceptance  of  Services, — 
There  is  a  disputable  presumption  that  defendant  has  agi-eed  to 
(•{)nii»on8ate  plaintiff  for  his  beneficial  services  which  have  l)een 
accepted.  Hunt  v.  Osbom,  t>46, 648  (3) . 

110.  Evidence. — Railroads. — Operation  of  Trains. — Where  the  evi- 
dence fairly  shows  that  defendant's  special  train  killed  the  stock 
siUHl  for,  a  verdict  against  defendant  cannot  be  set  aside  on  the 
i:rouiirt  that  the  evidence  failed  to  show  that  defendant  operated 
the  train  that  did  the  killing. 

Cleveland,  etc.,  R.  Co.  v.  Miller,  165, 168  (5). 

111.  Railroads, — Negligence. — Contributory. — Crossing    Signals,  — 
.  The  failure  of  a  railroad  company's  street-crossing  signal  bell 

to  ring  raises  the  presumption  of  safety,  and  such  fact  exerts 
a  potent  influence  in  determining  plaintiff's  contributory  neg- 
ligence. Cleveland,  etc,  R,  Co,  v.  Schneider,  38, 46  ( 10) . 

112.  Special  Findings. — Ultimate  Facts. — IJrirfence.— Special  flnd- 
InsH  should  show  the  ultimate  facts  and  not  merely  the  evidence 
thereof,  American  Bonding  Co,  v,  State^  ex  rel,,  559, 562  (1) . 
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TBIAL— Continued. 

1 13.  Special  Findings. — Bands. — Breach cs.—Partn crsh ip.  —  In rcu- 
tory. — In  an  action  by  the  receiver  of  a  partnership,  on  the  bond 
of  the  surviving  partner,  executed  by  herself  and  a  surety,  for 
the  recovery  of  money  alleged  to  have  been  converted  by  such 
surviving  partner,  special  findings  that  her  inventory  and  ai>- 
praisement  showed  the  partnership  assets  to  be  of  a  certain 
value,  and  that  she  had  collected  thereof  a  certain  less  sum  do 
not  show  that  she  is  chargeable  with  such  appraised  value  of  the 
assets.  American  Bonding  Co.  v.  State,  ex  rel,  559, 562  (2) . 

114.  Special  Findings. — Bonds. — Breaches. — Conversion. — In  an  ac- 
tion on  the  bond  of  a  surviving  partner,  for  a  breach  thereof  by 
conversion,  the  special  findings  should  show  definitely  the 
amount  for  which  such  surviving  partner  was  chargeable,  and 
the  amounts  paid  out  on  behalf  of  such  partnership,  leaving 
nothing  to  mere  inference  or  conjecture. 

American  Bonding  Co.  v.  State,  ex  rel.,  550, 562  (3) . 

115.  Special  Findings.— Joint  Ownership. — Several  Interests. — ^A 
special  finding  that  two  persons  owned  certain  bank  stock  is  too 
Indefinite  to  found  a  conclusion  upon  that  they  were  equal  own- 
ers thereof.        American  Bonding  Co.  v.  State,  ex  rel.,  559, 563  (4) . 

116.  Special  Findings. — Boards  of  Commissioners.  —  Demands 
Upon. — A  special  finding  showing  that  taxpayers  requested  the 
board  of  commissioners  to  Institute  an  action  for  the  recovery 
of  money  illegally  paid  out  and  that  the  members  of  such  board 
while  in  session  orally  refused  to  take  any  action  thereon,  but 
failed  to  make  any  record  entry  thereof,  sufficiently  shows  a  de- 
mand and  refusal.  Eder  v.  Kreiter,  542, 550  (8) . 

117.  Special  Findings. — Omissions. — Facts  omitted  from  the  spe- 
cial findings  are  deemed  to  be  found  against  the  party  having 
the  burden  of  proof  thereon.        Pittinger  v.  Ramage,  ^86, 4S9  (2). 

118.  Special  Findings. — Conclusions  of  Law. — Questions  Raised. — 
Exceptions  to  the  conclusions  of  law  raise  no  question  as  to 
the  sufficiency  of  the  evidence  to  support  the  special  findings. 

Pittinger  v.  Ramage,  486, 491  (6) . 

119.  Special  Findings. — Decedents'  Estates. — Sale  of  Lands. — In 
a  proceeding  by  an  administrator  against  the  heirs  for  an  order 
to  sell  decedent's  real  estate  for  the  payment  of  his  debts,  the 
trial  court,  upon  application,  should  make  a  special  finding  of 
facts.  Henry  v.  Central  Trust  Co.,  369, 370  ( 1 ) . 

120.  Special  Findings. — Conclusions  of  Law. — Exceptions. — Waiv- 
er.— New  Trial. — ^An  exception  to  the  conclusions  of  law  admits 
the  correctness  of  the  facts  found;  and  a  failure  to  except  to 
such  conclusions  is  a  waiver  of  any  question  of  the  sufficiency 
of  the  facts  to  sustain  such  conclusions,  the  question  whether  the 
evidence  Justified  the  facts  found  being  properly  raised  by  a  mo- 
tion for  a  new  trial.  Henry  y.  Central  Trust  Co.,  S6Q,  SIS  {S). 

121.  Special  Findings. — Mechanics*  Liens.— Waiver. — Retainiivj 
Title. — Sales. — It  is  not  necessary,  in  a  suit  to  foreclose  a  niv^- 
chanic's  lien,  for  the  special  findings  to  show  that  the  vendor 
who  expressly  retained  his  title  to  the  machinery  sold,  elected 
to  treat  the  sale  as  absolute,  since  the  filing  of  the  suit  con- 
stitutes, of  itself,  such  election. 

Elwood  State  Bank  v.  Mock,  685, 688  (4) . 

122.  Verdict. — Weighing  Evidence. — The  verdict  of  the  Jury,  upon 
confiicting  evidence,  is  conclusive  on  appeal. 

Glucose  Sugar,  etc.,  Co.  v.  Climax  Coffee,  etc.,  Co.,  182, 183  (1). 
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123.  General  VerdicL — Effect, — The  general  verdict  carries  with 
It  a  finding  of  all  tlio  nmtoriai  factH,  within  tlie  iaaues,  necvs* 
wiry  to  itH  supiK^rt. 

IndianapoliH  St.  It.  Co.  v.  Demaree,  228, 230  (1). 

124.  Complaint. — Evidence. — Variance, — Where  a  complaint  alleged 
that  plaintiff  was  injured  while  mending  a  belt  attaciied  to  a 
rapidly  rotating  line-shaft,  evidence  that  he  was  injured  in  at- 
tempting to  adjust  the  belt  to  the  hanger  was  outside  of  the 
issues.  jiirace  v.  Globe  Htove,  etc.,  Co.,  326, 333  ( 5) . 

125.  Complaint. — Defective  Sidewalk.^EtHdence. — Bridges. — Vari- 
ance.— Where  the  complaint  alleges  that  the  damages  were  caused 
by  a  defective  sidewallc,  and  the  evidence  shows  that  such  side- 
wallL  was  made  of  wood  and  was  extended  over  a  ditch  and 
that  the  sidewallc  had  banisters  provided  to  prevent  people  from 
falling  into  such  ditch,  and  that  the  defect  was  beyond  the 
ditch,  there  is  no  variance. 

City  of  Bloomington  v.  Woodtoorth,  373, 379  (8) . 

126.  Ifew  Trial.— Verdict.— When  Contrary  to  Law. — Where  plain- 
tiffs introduce  some  evidence  on  all  of  the  material  points  of 
their  case,  a  verdict  in  their  favor  is  not  contrary  to  law. 

Delaware,  etc.,  Tel.  Co.  v.  Fiske,  348, 351  (5) . 

127.  Recovery  Exceeding  Demand. — Pleading. — Amendments. — 
Btatute8.—9,eQt\QTi  388  Bums  1901,  §385  R.  S.  1881,  providing 
that  if  there  be  no  answer,  the  relief  granted  cannot  exceed  the 
demand,  does  not  apply  where  an  answer  is  filed;  and  where  re- 
lief is  granted  in  excess  of  the  demand,  an  answer  being  filed, 
an  amendment  increasing  the  demand  to  the  amount  of  relief 
granted  will  be  presumed. 

Southern  R.  Co.  v.  Bulleit,  457, 458  (1). 

128.  Verdict.— On  What  Paragraph  Fottnd.— Where  the  verdict 
for  defendants  was  general  and  no  Interrogatories  were  sub- 
mitted, it  is  impossible  for  the  Appellate  Court  to  determine  on 
which  paragraph  of  answer  such  verdict  rests.  * 

Sullivan  Mach.  Co.  v.  Breeden,  631, 636  (2). 

129.  Demurrers. — Waiver  by  Answer. — ^Defendants  by  filing  an 
answer  without  requiring  a  judgment  on  their  demurrer  there- 
tofore filed,  waive  any  question  thereon. 

Diven  v.  Burlington  8a v.  Bank,  678, 679  (1). 

TBTTSTS— 

Surviving  partners,  not  trustees  in  ordinary  sense,  see  Pabtneb- 
SHiP,  5;  American  Bonding  Co.  v.  State,  ex  rel.,  559,  567  (8). 

Will  devising  fee  simple  to  widow,  remainder  over  to  children,  does 
not  create  trust,  see  Wills,  4;  Hume  v.  McUaffie,  703,  707  (6). 

Trustees, — Use  of  Private  Funds. — Reimbursement. — A  trustee  who 
uses  her  private  funds  for  the  use  of  her  trust  estate.  Is  entitled 
to  be  reimbursed  therefor  from  such  estate. 

American  Bonding  Co.  v.  State,  ex  rel.,  559, 567  (9) . 

USUBY— 

Recovery  of.— Evidence, — Interest. — Where  the  evidence  shows  that 
plaintiff  nominally  borrowed  from  defendants  $40,  receiving  but 
$36,  and  that  he  continued  to  pay  $4  interest  per  month  thereon 
for  six  months,  at  the  end  of  which  time  he  paid  $40,  a  judg- 
ment of  the  trial  court  for  defendants  will  be  set  aside  as  con- 
trary to  the  evidence.  Brandt  v.  Hall,  651, 658  (6). 
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VABIAKCE— 

Soe  Pleading,  63 ;  Tbial,  124,  125. 

VEKDOB  AND  PXJBCHASEi^ 

Contractual  consideration  not  disputable  by  iwrol,  see  Conteactb, 
5;  Pierae  v.  Bronnenberg,  602,  G«8  (5). 

1.  Deeds.-rGrosB  Shortage  in  Number  of  Acres, — Remedy, — 
Where  the  vendor  sells  a  tract  of  land,  supposed  to  contain  a 
certain  number  of  acres,  at  a  certain  price  per  acre,  and  it  after- 
ward appears  that  there  is  a  gross  shortage  in  the  number  of 
acres,  the  purchaser  may  recover  for  the  shortage. 

Wolcott  V.  Frick,  236, 238  (1). 

2.  Deeds, — Shortage  in  Acres, — Bands.  —  Penalty,  —  Election, — 
Where  the  vendors  executed  a  bond,  wijh  a  penalty  of  $1,000, 
for  the  refunding,  at  $60  per  acre,  of  the  purchase  price  of  the 
shortage  of  a  certain  tract  supposed  to  contain  850  acres,  and 
the  tract  contained  780  acres,  such  purchaser  may  elect,  as 
against  the  vendors,  to' disregard  the  penalty  of  the  bond,  and 
to  sue  for  the  breach  of  the  contract. 

Wolcott  V.  Prick,  236, 238  (2). 

a  Decedents*  Estates,— Hales  of  Real  Estate.— Title,— The  pur- 
chaser of  real  estate  belonging  to  the  estate  of  a  decedent  takes 
the  title  subject  to  the  law  giving  the  administrator  the  right 
to  subject  such  real  estate  to  the  payment  of  decedent's  debts 
which  cannot  be  paid  from  the  personalty. 

Tippecanoe  Loan,  etc,  Co,  v.  Carr,  125, 129  (6) . 

VSBDIGT— 

See  Trial,  96-00,  122,  123. 

Form  of,  in  replevin,  see  REPLE\^N,  1;  Indiana  Union  Traction 
Co,  V.  Bick,  451.  455  (3). 

WAIVER— 

See  Appeal;  Insubance. 

Of  naming  sureties  on  term-time  appeal  bond,  by  failure  to  ob- 
ject, see  Appeal,  46;  Yanthis  v.  Kemp,  649. 

Demurrer  waived  by  filing  answer,  without  ruling  thereon,  see 
Trial,  129. 

WABRANTY— 

See  Deeds;   Sales. 

Breach  of,  ground  for  avoidance  of  insurance  policy,  see  Cow- 
tracts,  19,  20;  Modem  Woodmen,  etc,  v.  Vincent,  711,  717  (5), 
717  (6). 

Cross-complaint  for  breach  of,  see  Pleading,  23;  Sullivan  Mach. 
Co,  V.  Breeden,  631,  638  (6). 

WATEB-WOBXS— 

City  liable  for  negligence  in  construction  of,  see  Master  awd  Serv- 
ant, 1-7;  City  of  Columbus  v.  Allen,  267. 

Vol.  40-52 
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WILLS— 

See   INSTATES. 

1.  Construction. — Intetition. — The  Intention  of  the  testator,  where 
it  does  not  conflict  with  the  law,  is  the  goal  in  the  construction 
of  a  will;  and  in  the  ascertainment  of  such  intention  all  of  the 
provisions  of  the  will  should  be  considered. 

Hume  V.  McHaffle,  703.  704  (1). 

2.  Cutting  Doum  Devises. — ^Where  a  will  clearly  devises  an  estate 
in  fee,  subsequent  language.  In  order  to  cut  down  such  estate, 
must  contain  language  as  clearly  and  decisively  cutting  down 
such  fee.  Hume  v.  McHaffle,  703, 705  (3) . 

3.  Devises. — Cutting  Dovm, — A  will  In  form:  "I  give  and  be- 
queath unto  my  wife  •  •  •  all  of  my  real  estate  including 
my  residence  •  •  •  and  all  of  my  household  goods  and  iier- 
sonal  property  •  •  •  [andl  after  the  decease  of  my  wife 
•  •  •  I  will  that' all  the  real  estate  and  personal  property 
belonging  to  her  at  the  time  of  her  decease  be  equally  divided 
among  my  three  children,**  gives  to  the  wife  a  fee  simple  in  the 
real  estate  and  a  transmissible  interest  in  the  personalty.  Corn- 
stock,  J.,  dissenting.  Hume  y.  McHaffie,  703, 706  (4). 

4.  Trusts.— Precatory. — ^A  will  clearly  devising  testator's  property 
to  his  widow  in  fee,  and  further  providing  that  the  property  left 
at  the  death  of  such  widow  shall  be  divided  among  testator*s 
three  children,  does  not  create  a  precatory  trust. 

Hume  V.  McHaffle,  703, 707  (6) . 
WITNESSES— 
See  Evidence. 
Competency  of,  to  testify  in  suits  concerning  property  of  decedent, 

see  Evidence,  32;  Jonas  v.  Hirshherg,  88,  OG  (3). 
Instructions  as  to  consideration  of  evidence  of,  see  Trial,  74. 

1.  Competency. — In  this  State,  all  witnesses  are  competent,  un- 
less rendered  incompetent  by  statute. 

Payne  v.  Larter,  425, 426  (1). 

2.  Competency. — ClaimanVs  Children. — Statutes. — Decedents'  Es- 
tates. — Parties. — ^To  render  a  witness  incompetent,  under  §506 
Burns  1901,  §498  R.  S.  1881,  providing  that  any  necessary  party 
to  the  issue  or  record  in  a  case  by  or  against  a  decedent's  per- 
sonal representatives,  shall  not  be  competent  to  testify  adverseljF 
to  the  estate  involved  as  to  any  matter  occurring  in  decedent's 
lifetime,  such  party  must  be  a  necessary  party  to  the  issue  as 
well  as  to  the  record,  the  children  of  a  claimant  against  such 
estate  being  competent  to  testify  as  to  such  matters. 

Payne  v.  Larter,  425, 426  (2). 
8.  Competency. — Interests  Adverse  to  Estate. — What  Are. — ^The 
Interest  which  is  adverse  to  an  estate,  under  §506  Bums  1901, 
§498  R.  S.  1881,  and  which  renders  incompetent  a  witness  who 
is  a  necessary  party  to  the  issue  and  record  in  a  case  against 
an  administrator,  where  the  Judgment  must  be  for  or  against 
the  estate,  must  be  certain  and  vested,  and  not  remote;  and  the 
interest  of  a  claimant's  children  may  affect  the  weight,  but  not 
the  competency,  of  their  testimony.    Payne  v.  Larter,  425, 426  (3). 

WOBBS  AND  PHEASES— 

See  Evidence,  30,  31;  Statutes. 

"Champerty,"  meaning  of,  see  Champebtt  and  Maintenance,  2; 
Mud  Valley,  etc.,  Oas  Co.  v.  Hitchcock,  105,  109  (2). 
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WOBDS  AND  PHBA8ES— Continued. 

"Maiutenance,"  meaning  of,  see  Champebty  and  Maintenance,  1; 

Mud  Valley,  etc.,  Oaa  Co,  v.  Hitchcock,  105,  109  (1). 
"Intermeddlers,"  who  are,  see  Decedents'  Estates,  7;  Tippecanoe 

Loan,  etc,  Co.  v.  Carr,  125,  129  (T). 
"Rendered,"  see  Judgment,  5;  Jaqua  v.  Harkina,  639,  644  (3). 
'•Transaction,"  see   Statutes,   17;  Excelsior  Clay   Works  v.  De- 

Camp,  26,  32  (8). 
"Compensation,"  see  Statutes,  6;  Starr  v.  Board,  etc.,  7,  11  (6). 
"Inhabitant,"  see  Taxation,  4,  5;  Schmoll  v.  Schenck,  581. 

1.  *'8pot  Cash." — Sales. — A  sale  for  "spot  cash"  Imports  that 
money  for  the  purchase  is  paid  immediately. 

First  Nat.  Bank  v.  Goldsmith,  592, 596  (5) . 

2.  ''Resident." — ^The  word  "resident,"  as  used  in  clause  four,  §240 
Burns  1901,  §240  R.  S.  1881,  providing  that  the  word  "  *inhabit- 
ant'  may  be  construed  to  piean  a  resident  in  any  place,"  means 
the  true,  fixed  place  from  which  the  person  has  no  present  in- 
tention of  removing.  Schmoll  v.  Schenck,  581, 588  (3). 

3.  "Permit.** — Railroads. — To  **i)ermlt"  the  shooting  of  a  passen- 
ger by  a  third  party,  imports  that  the  railroad  company's  serv- 
ants knew  of  the  threatened  danger. 

Pittsburgh,  etc.,  R.  Co.  v.  Richardson,  503,  505  (3). 

4.  ** Passenger.** — Street  Railroads. — ^The  word  "passenger"  Im- 
ports one  who  travels  in  a  public  conveyance  by  virtue  of  a 
contract  supported  by  a  consideration  consisting  of  the  payment 
of  fare  or  that  which  is  accepted  as  the  equivalent  thereof. 

Indianapolis  Traction,  etc.,  Co.  v.  Romans,  184, 190  (2). 

5.  **Bitulithic.** — ^The  word  "bitulithic"  is  a  registered  trade  mark 
and  imi)orts  a  bituminous  macadam  pavement  made  according 
to  a  process  patented  by  Warren  Brothers  Company. 

Seibert  v.  City  of  Indianapolis,  296, 303  (2) . 

6.  "Appreciate.** — ^To  "appreciate"  a  danger  Imports  that  the  per- 
son is  sensible  thereof,  or  is  able  to  Judge  thereof  after  consid- 
ering all  of  the  circumstances. 

Hammond,  etc.,  St.  R.  Co.  v.  Blockie,  497, 501  (4). 

7.  "Void.** — Insuratwe. — The  word  "void,"  as  used  in  Insurance 
TK)licie8,  means  voidable  at  the  election  of  the  insurer. 

Modern  Woodmen,  etc.,  v.  Vincent,  711,  714  ( 1 ) ,  716  ( 1 ) . 

8.  "Cause  of  Action.** — Pleading. — The  phrase  "cause  of  action," 
as  used  in  §353  Bums  1901,  §350  R.  S.  1881,  Imports  the  matter 
for  which  an  action  may  be  brought. 

Excelsior  Clay  Works  v.  DeCamp,  26, 31  (5) . 

9.  "Transaction**  —  "Contract.**  —  "Accident.**  —  "Occurrence.**  — ^A 
"contract"  is  a  "transaction,"  but  a  "transaction"  is  not  always 
a  "contract,"  nor  is  it  synonymous  with  "accident"  or  "occur- 
rence." Excelsior  Clay  M'orks  v.  DeCamp,  20,  32  (9) . 

10.  "Transaction.** — Meaning. — The  word  "transaction"  imports 
the  management  or  settlement  of  an  affair;  that  which  Is  done; 
the  conducting  of  a  business;  a  negotiation;  a  proceeding;  the 
performance  of  a  matter  of  busincRs;  and  it  is  not  confined  to  a 
single  day  or  place.    Excelsior  Clay  Works  v.  DeCamp,  26, 33  (11). 

11.  "Will.**^Wills.— The  word  "will"  in  a  clause  in  a  will  In  form : 
"I  give  and  l)equeath  to  my  son  [certain  property] .  and  will 
that  he  should  stay  with  his  mother  until  he  is  21  years  old," 
exprossoR  simply  a  wish  or  request  that  the  son  slunihl  so  rouiaia 
with  his  mother.  ,  Hume  v.  McIIaffic,  70S,  707  {^). 
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WOBK  AND  LABOR— 

Voluntarily  performed  without  hope  of  reward,  uo  action  lies  for, 
see  GoNTBAGTB,  21;  McClure  v.  LenZt  56,  58  (3). 

No  Implied  contract  for  parent  to  pay  child  for  services,  see  Par- 
ent AND  Child;  McClure  v.  Lem,  56,  60  (4). 

Complaint  for,  see  Bleadino,  30,  31. 

Instructions  In  cases  for,  see  Trial,  57,  75-78. 

Disputable  presumption  of  an  agreement  to  pay  for  beneficial  serv- 
ices rendered,  see  Trial,  109;  Hunt  v.  Oshom,  646,  648  (3). 

1.  'Voluntary  Services, — Contracts, — Implied. — There  can  be  no 
recovery  for  services  voluntarily  rendered  without  any  expecta- 
tion of  charging  therefor.  hunt  v.  Oshom,  646, 648  (1). 

2.  Implied  Contract. ^-Where  one  is  taken  into  the  household  of 
another,  and  treated  as  a  member  of  the  family,  there  is  ordi- 
narily no  implied  contract  on  the  one  hand  to  pay  for  board, 
care  and  shelter,  or,  on  the  other,  for  services  rendered. 

McClure  v.  Lem,  56, 59  (2) . 
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